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CHAPTER  XXVIII. 

GIFTS  TO  THE  HEIR  AS  PURCHASER  (WITHOUT  ANY 

ESTATE  IN  THE  ANCESTOR). 

(jrlFTS  to  the  heir,  whether  of  the  testator  himself,  or  Gifts  to 

**  heir,"  how 

of  another,  are  so  freqaently  found  in  wills,  and  where  coiutriied. 
these  instniments  are  the  production  of  persons  unskilled 
in  technical  language,  the  term  heir  is  so  often  used  in 
a  vague  and  inaccurate  sense,  that  to  ascertain  and  fix  its 
signification  in  regard  to  real  and  personal  estate  respect- 
ively, whether  alone  or  in  conjunction  with  other  phrases 
which  most  usually  accompany  it,  is  a  point  of  no  incon- 
siderable importance.  Like  all  other  legal  terms,  the 
word  heir^  when  unexplained  and  uncontrolled  by  the 
context,  must  be  interpreted  according  to  its  strict  and 
technical  import ;  in  which  sense  it  obviously  designates 
the  person  or  persons  appointed  by  law  to  succeed  to  the 
real  estate  in  question,  in  case  of  intestacy.  It  is  clear, 
therefore,  that  where  a  testator  devises  real  estate  simply 
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^  GIFTS   TO   THE 

CHAP.  CTvm.  to  his  heir,  or  to  his  heir  at  law,  or  his  right  heirs,  the 

devise^will  apply  to  the  person  or  persons  answering  this 
description  at  his  death,  and  who,  under  the  recent  enact- 
ment regulating  the  law  of  inheritance  (a),  would  take  the 
property  in  the  character  of  devisee,  and  not,  as  formerly, 
by  descent.  And  the  circumstance  that  the  expression  is 
heir^  (in  the  singular,)  and  that  the  heirship  resides  in,  and 
is  divided  among,  several  individuals  as  co-heirs  or  co- 
heiresses, would  create  no  difficulty  in  the  application  of 
this  rule  of  construction ;  the  word  "  heir  "  being  in  such 
cases  used  in  a  collective  sense,  as  comprehending  any 
number  of  persons  who  may  happen  to  answer  the  de- 
scription ;  and  which  persons,  if  more  than  one,  would, 
if  there  were  no  words  to  sever  the  tenancy,  be  entitled 
as  joint  tenants  (d). 

Devise  to  heir        And  it  is  to  be  obscrved,  that  such  a  devise  (though 

passes  fee* 

simple.  contained  in  a  will  made  before  the  year  1838)  vests  in 

the  heir  an  estate  in  fee-simple,  toithotU  words  of  limita" 
Hon,  or  any  equivalent  expression,  on  the  ground  (to  use 
the  quaint  though  significant  language  of  an  early 
Judge  (c) )  that  **  the  word  heir  is  nomen  coUectivum : 
and  it  is  all  one  to  say  heirs  of  J.  S.,  as  to  say  heir  of 
J.  S.,  and  heirs  of  that  heir ;  for  every  particular  heir  is 
in  the  loins  of  the  ancestor,  and  parcel  of  him." 
Heirs  of  the  Upou  the  samc  principle  it  is  well  settled,  that  a 

chasers.  devise  to  the  heirs  of  the  body  of  the  testator  or  of  another 

confers  an  estate  tail ;  which  estate,  it  is  to  be  ob- 
served, will  (unless  stopped  in  its  course  by  the  dis- 
entailing act  of  the  tenant  in  tail,)  devolve  to  all  per- 
sons who  successively  answer  the  description  of  heir 
of  the  body. 

(a)  3  &  4  Wm.  4,  c.  106,  s.  3.  (c)  Per  PoUexfen,  in  BurcheU  v. 

(6)  JUmnsey  v.  Blamire,  4  Russ,      Durdant,  Skinn.  206.  See  also  BevU- 
384.  ton  v.  Hussey  ;  Id.  385,  563. 


HEIR  AS   PURCHASEB.  3 

The  leading  authority  for  this  doctrine  is  Mandeville^s  chap,  xxtiu. 
case  {d ),  the  circumstances  of  which  aptly  illustrate  the 
peculiar  mode  of  devolution  in  such  cases*  John  De 
MandeTille  died  leaving  issue  by  his  virife,  Roberge,  two 
children,  Robert  and  Maude.  A.  gave  certain  lands  to 
Roberge,  and  to  the  heirs  of  John  de  Mandeville,  her 
late  husband,  on  her  body  begotten ;  and  it  was  adjudged 
that  Roberge  had  an  estate  but  for  life,  and  the  fee  tail 
vested  in  Robert,  (heir  of  the  body  of  his  father,  being  a 
good  name  of  purchase,)  and  that  then,  when  he  died  • 
without  issue,  Maude,  the  daughter,  was  tenant  in  tail  of 
the  body  of  her  father,  per  formam  doni.  "  In  which 
case,  it  is  to  be  observed,"  says  Lord  Coke^  **  that  albeit 
Robert,  being  heir,  took  an  estate  tail  by  purchase,  and  the 
daughter  was  no  heir  of  his  (John's)  body  at  the  time  of 
the  gift,  yet  she  recovered  the  land  per  formam  doni,  by 
the  name  of  heir  of  the  body  of  her  father,  which,  notwith- 
standing her  brother  was,  and  he  was  capable  at  the 
time  of  the  gift ;  and,  therefore,  when  the  gift  was  made, 
she  took  nothing  but  in  expectancy,  when  she  became  heir 
per  formam  doni." 

As  a  devise  to  the  heir  general,  in  the  singular,  confers  **  Heir  of  the 
(as  we  have  seen)  an  estate  in  fee-simple,  in  like  manner  nn^dar}? 
with  a  devise  to  the  heirs  in  the  plural,  on  the  ground 
that  the  word  **  heir,"  as  nomen  collectivum,  includes  the 
heirs  of  such  heir,  so,  on  the  same  principle,  a  devise  to 
the  heir  of  the  body  in  the  singular  would  doubtless  be 
held  to  confer  an  estate  tail  by  purchase  on  the  person  or 
persons  first  answering  the  description  of  heir  of  the 
body;  but  it  has  never  been  decided  whether,  under 
a  devise  to  the  heir  of  the  body  in  the  singular,  the 
property  would    devolve   successively  to  every   indivi- 

{d)  Ck>.  Litt.  26.    See  also  SofOh-      Mod.  207—211  ;   Wills  y.  Palmer, 
eoie  V.  Stowelly  1  Mod.  226,  237 ;  2      5  Bufr.  2615 ;  S.  C.  2  Bl.  687. 
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CHAP.  XXVIII.  dual  who  should  answer  the  description  of  heir  of  the 

body,  in  like  manner  as  under  a  devise  to  heirs  of  the 
body  in  the  plural ;  or  whether  the  estate  would  vest  in, 
and  be  confined  to,  the  individual  who  should  first  an- 
swer the  description  of  heir  of  the  body,  and  who  would 
take  an  estate  tail  by  purchase.  The  latter  was  evi- 
dently the  opinion  of  Mr.  Justice  Taunton,  in  the  case 
of  Doe  d.  Winter  v.  Perratt  {e\  who,  after  citing  Man- 
deville's  case  {/),  and  Souihcote  v.  StoweU  ( g\  said,  "  In 
these  instances,  the  estate  tail  arises  out  of  proper 
words  of  limitation  in  tlie  plural  number,  denoting  a  cer- 
tain continuous  line  of  posterity  *  heirs  of  the  body.' 
But  no  such  effect  can  be  given  to  the  word  *  heir,' 
*  heir  of  the  body,'  *  right  heir,'  or  *  next,'  or  *  first  heir,' 
where  they  constitute  only  a  mere  designatio  personaa." 
The  case,  however,  did  not  raise  this  precise  point,  as  the 
words  "  male  A^V,"  occurring  in  the  will  then  before  the 
Court,  were  held  to  mean  male  descendant,  in  which  sense 
they  could  not  operate  to  confer  an  estate  tail  by  force 
of  the  doctrine  under  consideration,  any  more  than  those 
words  themselves  would  if  employed  by  the  testator.  It 
seems  difficult,  however,  to  reconcile  with  this  doctrine 
the  case  of  Whitelock  v.  Heddon  (A),  where  A.  devised  to 
his  grandson  C.  all  his  estates,  to  him,  his  heirs,  and  as- 
signs, except  as  thereinafter  mentioned ;  that  is  to  say, 
provided  that  in  case  his  (testator's)  son  B.  should  have 
any  son  or  sons  begotten  or  bom  in  lawful  matrimony, 
then  he  devised  the  said  estates  to  stick  (e)  male  issue  as 
his  son  B.  should  or  might  have  at  tlie  time  ofCh  attaining 
the  aqe  of  twenty-one  years  I  but  in  case  his  said  son  B. 
should  have  any  male  issue,  then  he  directed  that  C. 

(e)  3  M.  &  Scott,  597,  post,  385.       207,  211. 

(/)  Ante,  3.  (A)  1  Bos.  &  PuU.  243. 

\fl)  1   Mod.  226,  237;  2  Mod,         (i)  Rfre,  C.  J.,  reasoned  upon 
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should  receive  the  rents,  until  twenty-one,  as  above  men-  chap,  xxvm. 
tioned :  it  was  held,  that  a  son  of  B.,  in  ventre  matris,  on  P^''^  ^  ^"^^ 

issue. 

C.'s  attaining  his  majority,  (and  who  was  the  eldest  son  in 
esse  at  that  period,  the  first  being  dead,)  took  an  estate  tail 
by  force  of  the  word  "  issue,"  and  not  a  fee-simple  by  the 
effect  of  the  word  "  estates."  Lord  C.  J.  Eyre  said,  that 
as  the  objects  were  the  sons  of  the  testator's  son,  who, 
it  appeared,  were  to  have  his  bounty  in  preference  to 
the  son  of  his  daughter  (for  such  C.  was),  and  as  "  isstie  " 
was  a  collective  term^  capable  of  being  descriptive  of  either 
person  or  interest,  or  both,  he  thought  it  reasonable  to 
understand  the  word  "  issue  "  in  its  largest  sense,  so  as  to 
deem  it  descriptive  of  an  estate  tail  male  to  the  sons  of 
B.,  as  many  as  there  should  be,  in  order  of  succession. 

It  is  evident  that  the  Court  did  not  construe  the  Remarks  upon 
words  «  male  issue "  as  synonymous  with  heirs  male  of  Heuut"^  "' 
the  body,  inasmuch  as  the  devise  was  held  to  take  effect 
in  &vor  of  the  son  of  B.  in  the  lifetime  of  his  father, 
so  that  the  words  were  read  as  importing  heir  apparent  of 
the  body — ^a  mode  of  construction  which  seems  to  bring 
the  case  into  direct  collision  with  Doe  v.  Perratt,  in 
r^ard  to  the  nature  of  the  estate  conferred  by  the 
devise ;  and,  upon  this  point,  the  case  of  Whitelock  v. 
Heddon  (but  which  unfortunately  was  not  cited  in  Doe  v. 
Perratt)  must  be  considered  as  overruled. 

Where  a  testator  has  thrown  into  the  description  of  "Heir" with 
heir  an  additional  ingredient  or  qualification,  the  devisee  qualification. 
must  answer  the  description  in  both  particulars.     Thus, 
a  devise  to  the  right  heirs  male  of  the  testator,  or  to  the 
right  heiiB  of  his  namey  is,  according  to  the  early  cases, 

the  word  "wich,"  as  if  it  meant  have."    The  word,  therefore,  evi- 

ffQch  BOOB  before  mentioned  ;  but  dently  had  reference  to  the  succeed- 

the  expicflBion    was,    **  such  male  ing  words  of  the  context, 
tflsae  as  my  said  son  ahall  or  may 
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<'  Right  heirs 
male/'  how 
construed. 


CHAP,  xxviii.  to  be  read  as  a  devise  to  the  heir,  provided  he  be  a  male, 

or  provided  he  be  of  the  testator's  name  (as  the  case  may 
be) ;  and,  consequently,  on  the  principle  just  stated,  if 
the  character  of  heir  should  happen  to  devolve  to  a  per- 
son not  answering  to  the  prescribed  sex  or  name,  the 
devise  would  fail. 

Thus,  in  Ashenhursfs  case  (A:),  where  the  devise  was  to 
the  right  heirs  male  of  the  testator  for  ever;  it  was 
held,  both  in  B.  R.  and  in  the  Exchequer  Chamber, 
that,  as  the  testator  died  leaving  no  other  issue  than 
three  daughters,  (who  were,  of  course,  his  heirs  general,) 
the  devise  failed,  and  did  not  apply  to  his  next  collateral 
heir  male. 

So,  in  Counden  v.  Clerke  (/),  where  a  testator,  having 
issue  a  son  and  a  daughter,  and  two  grand-daughters  the 
issue  of  his  daughter,  devised  an  annuity  out  of  certain 
lands  to  his  grandchildren,  and  a  legacy  to  his  brother ; 
and  then  declared  that  the  lands  should  descend  unto  his 
son,  and,  if  he  died  vnthout  issue  of  his  body,  then  to  go 
unto  his  (the  testator's)  right  heirs  of  his  name  and  pas- 
terityy  equally  to  be  divided,  part  and  part  alike ;  and  then 
to  his  grand-daughters  he  devised  another  annuity  out  of 
the  land.  The  question  was,  whether  the  devise  to  the 
right  heirs  of  his  name  and  posterity  was  a  good  devise 
to  the  testator's  brother,  who  was  of  his  name,  but  was 
not  his  heir.  It  was  held,  that  the  brother  wsa  not  en- 
titled, and  that  the  devise  was  void  (m). 


'<  Right  heirs 
of  my  name  and 
posterity.'' 


(k)  Cited  Hob.  34 ;  2  RoU.  Abr. 
416,  (F.),  pi.  5. 

(0  Moore,  860,  pi.  1181 ;  S.  C. 
Hob.  29.  See  also  Starling  v.  Ettricky 
Pre.  Ch.  54;  Lord  OssuUtwCs  case^ 
8  Solk.  314  ;  S.  C.  Co.  Litt.  25.  a. 

(m)  But  is  there  not  ground  to 
contend,  that  a  devise  to  the  heirs 


male  of  the  testator  operates  as  a 
devise  to  the  heirs  male  of  his  ho^, 
seeing  that  it  has  been  long  settled, 
that  a  devise  to  A.  and  his  heirs 
male,  or  to  A.  and  his  heirs  female, 
confers  an  estate  taU  special  {Baier 
V.  Wally  1  Lord  Raym.  185) ;  and 
such  is  likewise  the  effect  of  a  de* 
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It  remains  to  be  considered  how  far  the  doctrine  of  chap.  xxvm. 
the  preceding  cases  is  applicable  to  limitations  to  heirs  of 
the  body.     Sir  Edward  Coke  {ji)  lays  down  the  following  whether  de^iee 

.  •     .  .  to  hein  of  the 

distmction — ^^  That  where  lands  are  given  to  a  man  and  body,  male  or 
his  heirs  females  of  his  body,  if  he  dieth  leaving  issne  a  puei  to  a^per- 
son  and  a  daughter,  the  daughter  shall  inherit ;  for  the  will  ^ner^.  ^ 
of  the  donor,  the  statute  working  with  it,  shall  be  ob- 
served.    But  in  the  case  of  a  purchase,  it  is  otherwise ; 
for  if  A.  have  issue  a  son  and  a  daughter,  and  a  lease  for 
life  be  made,  the  remainder  to  the  heirs  females  of  the 
body  of  A.,  and   A,  dieth,  the  heir  female  can  take 
nothing,  because  she  is  not  heir ;  for  she  must  be  heir  and 
heir  female,  which  she  is  not,  because  her  brother  is  heir." 
The  latter  branch  of  this  proposition  has  been  the 
subject  of  much  controversy.     Lord  Cowper^  in  the  well- 
known  case  of  Brown  v.  Barkham  (o),  devised  it  to  be 


vise  to  A.  for  life,  and,  after  his 
death,  to  his  right  heirs  male  for 
ever  {Doe  d.  Lmdiey  r,  Chlyear^  11 
East,  648) ;  the  wozd ''  heirs"  heing, 
in  these  seyeral  cases,  constmed  to 
mean  heirs  of  the  bocfy.  Indeed,  the 
opinion  of  the  Court  seems  to  have 
been  in  £ftvonr  of  soch  a  construc- 
tion in  Lord  OuuUtmCs  ease,  3  Salk. 
314 ;  S.  C.  Co.  Litt.  25.  a.,  where 
one  Ford,  having  issue  three  sons 
and  a  daughter,  and  also  a  brother, 
devised  to  his  three  sons  succes- 
sively in  tail  male,  with  remainder 
to  his  own  right  heirs  male  for  ever ; 
and  the  three  sons  being  dead  with- 
out issue,  the  whole  Court  held, 
that  the  brother  could  not  take  as 
male  heir — First,  because  a  devise 
to  heirs  male  operaies  as  a  limita-' 
tion  to  heirs  male  of  the  hotfyy  and 
the  brother  could  not  be  heir  male 
of  the  devisor's  body ;    Secondly, 


because  the  remainder  to  the  heirs 

male  were  words  of  purchase,  and 

by  purchase  the  brother  could  not 

take  as  heir  male,  his  niece  being 

the  heir  at  common  law.    As  the 

case  on  the  latter  ground  accords 

with    the    antecedent    authorities 

above  stated,  it  would  not  be  safe 

or  correct  to  treat  it  as  an  adju- 
dication on  the  first'point;  though, 

if  the  Court  had  been  called  upon 

to  decide  the  case,  it  b  pretty  evi- 
dent what  the  decision  would  have 

been.    The  doctrine  of  these  cases 

was  recognised  in  the  recent  case  of 

Doe  d.  Winter  v.  Perratty  6  Bam. 

&  Cress.  65,  and  3  M.  &  Scott, 

605,  where,  however,  the  question 

before  the  Court  was  (as  we  shall  Whether  devise 

p«8enUy  see)  diflFereat.  SJlThS^ 

(»)  Co.  Litt.  24.  b.  male  of  the 

(o)  Pre.  Ch.  442,  461.    See  also  ^^y- 

Amb.  8. 
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CHAP. XXVIII,  law,  and  so  decided;  and  though  the  propriety  of  his 

determination  was  questioned  by  Lord  Hardwicke^  before 
Heir  male  of  whom  the  case  was  brought  by  a  bill  of  review  (jo),  and 
chaser  held  en-  though  Mr.  HwrgravB  has  defended  the  position  of  his 
not  heir  general,  author  with  his  usual  acuteuess  and  learning  (j'),  yet  sub- 
sequent cases  appear  to  have  established,  in  opposition  to 
Cokeys  doctrine,  that  a  limitation,  either  in  a  will  or  deed, 
to  the  heirs  special  of  the  body  by  purchase,  will  take 
effect  in  favour  of  the  designated  heir  of  the  body  (if  any) 
though  he  or  she  be  not  the  heir  general  of  the  body.  Thus, 
in  the  case  of  Wills  v.  Palmer  (r),  it  was  held,  that, 
under  a  devise  in  remainder  to  the  heirs  male  of  the  body 
of  A.,  (a  person  who  had  no  estate  of  freehold  under  the 
will,)  the  second  son  of  A.  was  entitled  as  heir  male  of 
the  body,  though  he  was  not  heir  general  of  the  body, 
which  character  belonged  to  a  grand-daughter,  the  child 
of  a  deceased  elder  son. 

This  case  was  followed  by  Evans  d.  Weston  v.  Burten^ 
shaw  (^),  in  which  the  same  construction  was  applied  to 
the  limitations  of  a  marriage-settlement.  In  this  state  of 
the  authorities,  it  seems  unnecessary  to  incumber  the  pre- 
sent work  with  a  statement  of  the  numerous  early  cases  cm 
the  subject  {t\  which  (conflicting  as  they  are)  cannot  exert 
much  influence  on  a  question  which  has  been  the  subject 
of  three  distinct  adjudications  of  a  comparatively  recent 


(p)  Co.  Litt.  25.  a. 

(y)  Id.  24.  b. 

(r)  6  Burr.  2617. 

(«)  Co.  Litt.  164. 

{t)  The  reader  who  wishes  to 
examine  these  cases,  will  find  the 
authorities  on  one  side  fully  stated  in 
Mr.  Hargrave's  note  above  referred 
to,  and  those  on  the  other,  in  Mr. 
Powell's  Treatise  on  Devises,  Vol.  I., 
p.  31 9,  drd  £d. ;  these  authors  having 


both  displayed  much  Industry  in 
the  search  for  cases  to  support  their 
respective  views.  It  should  be  ob- 
served,  that  Mr.  Hargrave's  stric- 
tures were  written  before  the  cases 
of  Wills  y.  PalmcTy  and  Evans  y. 
Burtenshaw^  and  that,  in  many  of 
the  cases  cited  by  him,  the  devise 
was  to  the  heirs  general ;  as  to 
which  it  is  not  attempted  to  impugn 
the  doctrine  for  which  he  contends. 
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date,  all  concurring  to  support  the  more  conyenient  and  chap,  ttyiu. 
liberal  construction.  It  is  probable,  indeed,  that  a  Judge 
less  abhorrent  of  technical  and  rigid  rules  of  construction 
than  Lord  Mansfield^  would  have  hesitated  to  decide  as 
his  Lordship  did  in  WiUs  v.  Palmer^  and  Evans  v.  Bur^ 
tenskaw^  in  the  teeth  of  the  high  authority  of  Lord  Coke ; 
but  it  is  still  more  probable  that  the  Courts,  at  the  pre- 
sent day,  would  refuse  to  set  the  question  again  afloat,  by 
attempting  to  overrule  those  cases,  eyen  if  they  dis- 
approved of  the  principle  on  which  they  were  decided. 

And  here  it  may  be  proper  to  notice,  that,  in  order  to  Heirma]eof  the 
entitle  a  person  to  inherit  by  the  description  of  heir  male  by  descend  must 
or  heir  female  of  the  body,  it  is  essential  not  only  that  hdn  miOe!^ 
the  claimant  be  of  the  prescribed  sex,  but  that  such  person 
trace  his  or  her  descent  entirely  through   the  male  or 
female  line,  as  the  case  may  be.     Thus,  it  is  laid  down 
by  Littleton^  that  **  if  lands  be  given  to  a  man  and  the  heirs 
males  of  his  body,  and  he  hath  issue  a  daughter,  who  has 
issue  a  son,  and  dieth,  and  after  the  donee  die,  in  this 
case  the  son  of  the  daughter  shall  not  inherit  by  force  of 
the  entail ;  for  whoever  shall  inherit  by  force  of  a  gift 
made  to  the  heirs  male,  ought  to  convey  his  descent  wholly 
by  the  heirs  maleJ^  {u) 

It  is  otherwise,  however,  in  the  case  of  gifts  to  the  Auteruto 
heir  male  or  female  by  purchase ;  for,  if  lands  be  devised  p^chaae."^  ^ 
to  A.  for  life,  and,  after  his  decease,  to  the  heirs  male  of 
the  body  of  B.,  and  B.  have  a  daughter  who  dies  in  his 
lifetime,  leaving  a  son,  who  survives  B.,  (all  this  happen- 
ing in  the  lifetime  of  A.,  the  tenant  for  life,)  such  grandson 
is  entitled,  under  the  devise,  as  a  person  answering  the 
description  of  heir  male  of  the  body  of  B.,  he  being  not 
only  the  immediate  heir  of  B.,  (though  the  heirship  is 

(tf)  Co.  Lilt.  25.  a. 
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CHAP,  xxviii.  derived  through  his  deceased  mother  («i?),)  but  being  also 

of  the  prescribed  sex  (y). 

It  should  be  observed,  however,  that,  in  the  case  of 
Oddie  V.  Woodford  {z\  which  arose  on  the  celebrated  will  of 
Mr.  Thellusson  (a),  and  also  in  Bemal  v.  Bemd  {b\  a 
devise  to  male  descendants  was  held  to  be  confined  to 
males  claiming  through  males,  and  not  to  comprise  de- 
scendants of  the  male  sex  claiming  through  females ;  but 
in  neither  of  these  cases  does  the  rule  in  question  seem 
to  have  been  impugned,  the  decision  having,  in  each  in- 
stance, been  founded  on  the  context.  In  Oddie  v.  Wood- 
ford  Lord  Eldon  dwelt  much  on  the  association  of  the 
word  *^  lineal ''  with  male  descendant ;  the  expression 
being  "  eldest  male  lineal  descendant."  The  word 
^^  lineal,"  indeed,  may  seem,  in  strictness,  not  to  mar- 
terially  add  to  the  force  of  the  word  "  descendant ; "  but 
his  Lordship  considered  that,  having  regard  to  all  parts  of 
the  will,  and  to  the  rule  which  imputes  to  a  testator  an 
additional  meaning  for  each  additional  expression,  the 
anxious  repetition  of  the  word  "  lineal,"  in  every  instance, 
indicated  an  intention  to  confine  the  devise  to  persons  of 
male  lineage.  But  though  neither  Lord  Eldon  nor  Lord 
Cottenham  questioned  the  rule  of  construction,  which  reads 
a  devise  simply  to  the  male  descendant  of  A.  as  applying 
to  the  male  issue  of  a  female  line;  yet  their  respective  deci- 


(«)  Hobart,  31 ;  Co.  Litt.  26.  b. 

(jf)  This  distinction,  however, 
seems  to  have  been  lost  sight  of  by 
Mr.  Justice  Taunton^  in  the  recent 
case  of  Doe  d.  Winkr  v.  PenraUy  3 
M.  &  Scott,  395,  who,  on  the  au- 
thority of  the  above  cited  passage  in 
LUUeton^  seems  to  have  considered 
that,  even  under  a  devise  to  the  heir 
male  of  the  body  J^  purchase,  the 
heir  must  derive  his  title  entirely 


through  males,  and  that  the  male 
issue  of  a  deceased  daughter  could 
not,  under  any  circumstances,  sup- 
port a  claim.  The  case,  however, 
did  not  raise  the  point ;  and  others 
of  the  learned  Judges  in  the  same 
case  expressly  recognised  the  dis- 
tinction stated  in  the  text. 
(e)  3  Myl.  &  Craig,  684. 

(a)  3  Myl.  &  Craig,  669. 

(b)  3  Myl.  &  Craig,  669. 
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sions  teach  the  neceasitj  of  caution  in  the  application  of  cbap.  xxym. 
the  mle,  and  of  a  diligent  examination  of  the  context, 
before  snch  an  hypothesis  is  adopted. 

Since,  therefore,  the  son  of  a  deceased  female  may  take  Derise  to  heir 
by  pnrchase  under  the  description  of  heir  male,  it  follows  to  Mm2  *^^  ^ 
that  several  individuals,  as  grandsons,  may  become  en-  *™"^"** 
titled  under  a  devise  to  heirs  male,  or  even  (as  several 
co-heirs  make  but  one  heir)  to  heir  male  in  the  singular. 
As  where  a  testator  devises  real  estate  to  the  heir  male 
of  his  body,  and  dies  without  leaving  any  son  or  daugh- 
ter surviving  him,  but  leaving  grandsons  the  issue  of 
several  deceased  daughters,  the  sons  of  the  several  daugh- 
ters respectively,  or,  if  more  than  one,  the  eldest  sons  of 
the  several  daughters,  are  concurrently  entitled,  under  such 
devise,  as  the  heir  or  heirs  male  of  the  testator.  Under 
such  circumstances,  however,  considerable  difficulty  is 
occasioned,  if  the  testator  has  prefixed  to  the  word 
'*  heir  "  any  expression  shewing  that  he  had  in  his  view  a 
single  individual ; .  as  in  the  case  suggested  by  Lord 
Coke  (c),  who  says,  **  If  lands  be  devised  to  one  for  life,  "  Next  heir 

^  ^  •^  male,"  how 

the  remainder  to  the  next  heir  male  of  B.,  in  tail,  and  B.  construed,  as 

,  between  sons  of 

hath  issue  two  daughters,  and  each  of  them  hath  issue  a  several  dangh- 

son,  and  the  father  and  the  daughters  die ;  some  say  the  *"' 

remainder  is  void  for  uncertainty;  some  say  the  eldest 

shall  take,  because  he  is  the  worthiest ;  and  others  say 

that  both  of  them  shall  take,  for  that  both  make  but  one 

heir." 

A  question  of  this  nature  was  elaborately  discussed  in 
the  recent  case  of  Doe  d.  Winter  v.  Perratt  {d ),  where 
a  devise  in  remainder  was  "to  the  first  male  heir  of  the  *'?*!?*  ™^«. 

heir  "  in  simi- 

bianch  of  my  uncle  Richard  Chilcott's  family ; "  the  facts  ^  «»«• 
being  that,  at  the  date  of  the  will,  the  uncle  was  dead, 

(c)  Co.  Litt.  25.  b.      (i  )  5  Bam.  &  Cress.  41  ;  a9.  C.  3  M.  &  Scott,  505. 
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CHAP,  xxviii.  leaving  five  daughters,  of  whom  the  eldest  died  before 
the  remainder  fell  into  possession,  leaving  several  daugh- 
ters, one  of  whom  (who  was  living)  had  a  son ;  and  it  was 
held,  in  the  House  of  Lords,  reversing  a  judgment  in  the 
King's  Bench,  that  such  son,  as  the  sole  male  descendant 
of  the  eldest  daughter,  was  entitled  in  preference  to,  and 
in  exclusion  of,  the  male  issue  of  the  younger  daughters, 
of  whom  some  were  living,  and  some  were  dead,  each 
having  a  son  or  sons,  who  were  older  than  the  grandson 
of  the  eldest  daughter ;  the  Court  being  of  opinion,  that 
the  word  "  first "  prefixed  to  the  words  "  male  heir," 
which  were  construed  to  mean  male  descendant^  referred 
to  priority  of  line,  and  not  to  priority  of  birth ;  and,  conse- 
quently, that  a  younger  male  descendant  of  the  eldest 
daughter  was  to  be  preferred  to  an  elder  male  descendant 
of  a  younger  daughter,  and  also  to  him  who  had,  by  the 
decease  of  his  mother,  first  acquired  the  character  of 
a  "  male  heir  "  (e). 

It  is  clear,  that  no  person  can  sustain  the  character  of 


(e)  In  faTOur  of  the  claim  of  the 
stock  of  the  eldest  daughter,  some 
reliance  appears  to  have  been  placed 
on  Harpef^s  case,  which  is  thus 
stated  in  Hale's  MSS.,  Co.  Litt. 
10.  b  : — *'  Harper  haying  a  son  and 
four  daughters,  namely,  A.,  B.,  C, 
and  D.,  devises  to  the  son  in  taU,  re- 
mainder to  B.  and  C.  for  life,  remain- 
der proximo  consanguinitatis  et  san- 
guinis of  the  devisor ;  and  in  Easter, 
17  James,  by  two  justices  against 
one,  the  remainder  vests  in  aU  the 
daughters,  when  the  son  dies  with- 
out issue ;  but  afterwards,  Michael- 
mas, 20  James,  per  totam  curiam, 
it  vests  in  the  eldest  daughter  only, 
and  not  in  all  the  daughters— first. 


because  proximo  ;  secondly,  because 
an  express  estate  is  limited  to  two 
of  the  daughters."  Peniman  y. 
Pierce ;  Hale's  MSS.  See  S.C.'m 
Palmer,  11,  303 ;  2  RoU.  Rep.  256, 
nom.  Perin  v.  Pearce,  Bridg.  14 ; 
O.  Bendloe,  102,  106.  It  was  also 
observed,  that,  though  the  course  cf 
descent  among  females  is  to  all 
equally,  yet  that,  for  some  purposes^ 
the  elder  is  preferred ;  as  in  the 
case  of  an  advowson  held  in  co-par- 
cenary, in  which  the  first  right  to 
present  is  conceded  to  the  elder ;  and 
so  under  a  partition  made  by  a  third 
person  among  parceners,  in  which 
the  elder  has  the  choice  of  the  seve- 
ral lots. 
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heir,  properly  so  called,  in  the  lifetime  of  the  ancestor,  chap,  xxvui. 
according  to  the  familiar  maxim,  nemo  est  hseres  viventis.  Ncmoe«th«ret 

^  viveotU/. 

Therefore,  where  (/ )  a  man  haying  two  sons,  deyised 
lands  to  the  yonnger  son  and  the  heirs  of  his  hody,  and, 
for  want  of  snch  issue,  to  the  heirs  of  the  body  of  his 
elder  son,  and  the  younger  died  without  issue  in  the  life- 
time of  the  elder ;  it  was  held,  that  the  son  of  the  elder 
could  not  take  under  the  devise  (^). 

The  great  struggle,  however,  in  cases  of  this  nature, 
has  generally  been  to  determine  whether  the  testator 
uses  the  word  "  heir  "  according  to  its  strict  and  proper 
acceptation,  or  in  the  sense  of  heir  apparent,  or  in  some 
inaccurate  sense. 

Sometimes  the  context  of  the  will  shews  that  he  in-  Heir  when 
tends  the  person  described  as  heir  to  become   entitled  mean  heir  ap- 
under  the  gift  in  his  ancestor's  lifetime ;  the  term  being  ^^*""  * 
used  to  designate  the  heir  apparent,  or  heir  presump- 
tive (A). 

As,  in  the  case  of  James  v.  Richardson  (e),  where  a 
man  devised  lands  to  A.  and  his  heirs  during  the  life  of 


(/)  ChaUoner  r,  Bcwyery  2  Leon, 
70.  See  abo  Archev's  eage^  1  Co.  66. 

(y)  It  wiU  be  obsenred,  that  the 
failure  of  the  devise  in  this  case  is  a 
consequence  of  the  rule,  which  re- 
quires that  a  contingent  remainder 
should  vest  at  the  instant  of  the  de- 
termination of  the  preceding  estate. 
Ante,  Vol.  I.,  p.  778. 

(A)  The  reader  scarcely  need  be 
reminded  of  the  difference  between 
an  heir  apparent,  and  an  heir  pre- 
Bumptiye.  An  heir  apparent  is  the 
person  who  wiU  inevitabfy  become 
heir,  in  case  he  surnyes  the  ancestor. 
The  heir  presumptive  is  a  person  who 
wiU  become  heir  in  the  same  event, 
provided  hb  or  her  claim  is  not  su- 


perseded by  the  birth  of  a  more 
£Eivoured  object.  Thus,  if  a  man 
has  an  eldest  or  only  son,  such  son 
is  his  heir  apparent.  If  he  has  no 
child,  but  has  a  brother  or  sister, 
or  any  other  collateral  relation,  such 
relation  is  his  heir  presumptive,  be-  Difference  be- 
cause liable  to  be  postponed  by  the  **'**°  *"  ^®  j[ 

'^     '^  •'  apparent  and 

birth  of  a  child ;  so  if  his  only  issue   heir  presump. 
be  a  daughter,  such  daughter,  being  ^^^' 
liable  to  be  superseded  by  an  after- 
bom  son,  is  heir  presumptive. 

(t)  Jafoes  V.  Richardson,  T.  Jon. 
99 ;  1  Eq.  Ca.  Ab.  214  ;  S.  C. 
1  Vent.  334;  2  Vent  311,  nom. 
Burcket  v.  Durdant,  Raym.  330; 
3  Keb.  32  ;  PoUex.  457. 
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CHAP.  XXVIII.   B.,  in  trust  for  B.,  and,  after  the  decease  of  B.,  to  the 
Heir  male         heirs  male   of  the  body  of  B.  now  living^  and  to  such 

**  now  livixur." 

other  heirs  male  or  female  as  B.  should  have  of  his  body, 
the  words  "  heirs  male  of  the  body  now  living "  were 
held  to  be  a  good  description  of  the  son  and  heir  ap- 
parent, living  at  the  time  of  the  making  of  the  will,  to 
which  period  the  word  "  now  "  was  considered  to  point  (Ar). 

So,  in  the  case  of  Lord  Beatdieu  v.  Lord  Cardigan  (/), 
a  bequest  of  personal  estate  to  the  heir  male  of  the  body 
of  A.,  to  take  lands  in  course  of  descent,  being  followed  by 
a  gift  in  default  of  such  heir  male  to  A.  himself  for  life, 
the  testator  was  considered  to  have  explained  himself  to 
use  the  words  "  heir  male  "  as  descriptive  of  the  son  or 
heir  apparent. 

Again,  in  the  more  recent  case  of  Carne  v.  Moch  (f»), 

where  a  testator  gave  his  real  and  personal  estate  to  the 

"  Heir  at  law,"  ^^v  at  low  of  A.,  and  in  case  such  heir  at  law  should  die 

held  to  mean 

eldest  son  by     without  issuc,  then  he  devised  the  same  to  the  neM  heir 

force  of  context. 

at  law  of  A. 9  and  his  or  her  issue,  and  in  case  all  the 
children  of  A.  should  die  without  issue,  then  over.  A. 
was  living  at  the  date  of  the  will,  and  at  the  death  of  the 
testator;  and  it  was  held,  that  her  eldest  son  had  an 
estate  tail  under  the  will. 
Remark  on  In  this  casc,  it  was  probably  considered,  that  the  tes- 

tator had,  by  the  word  "  children,"  explained  himself  to 
use  the  words  "  heir  at  law "  as  synonimous  vdth  eldest 
son.  And  this  construction  has  prevailed  in  some  other 
cases  where  the  indication  of  intention  was  less  decisive 
and  unequivocal. 

As,  in  Darbison  d.  Long  v.  Beaumont  («),  where  the 


(k)  Ante,  Vol.  I.  p.  278.  (n)  1  P.  W.  229 ;  3  Br.  Pari. 

(/)  Amb.  633.  Ca.  Toml.  Ed.  60;  et  vid.  James 

(m)  4  M.  &  Pay,  862.  v.  Richardson^  ante,  14. 
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testator,  after  creating  varioos  limitations  for  life  and  in  chap,  nvni, 
tail,  devised  his  estates  to  the  heirs  male  of  the  body  o/hts  *'  Heir "  held 
aunt  £.  L.  lawfuUy  hegotteuy  remainder  to  the  testator's  apparent. 
own  right  heirs ;  he  also  gave  £100  to  his  said  aunt  E.  L.^ 
and  £500  to  her  children ;  he  likewise  gave  to  A.  (who 
was  his  heir  at  law)  an  annuity  ont  of  the  said  heredita- 
ments, and  a  legacy  to  her  children.  The  prior  limita- 
tions determined  in  the  lifetime  of  £•  L.,  upon  which  the 
question  arose,  whether  A.,  the  eldest  son  of  E.  L.>  could 
take ;  to  whose  claim  it  was  objected,  that,  his  mother 
being  living,  he  was  not  heir.  But  it  was  adjudged,  in 
the  Exchequer,  which  judgment  (after  being  reversed  in 
the  Exchequer  Chamber)  was  ultimately  affirmed  in  the 
House  of  Lords,  that  A.  was  entitled  under  this  devise ; 
it  being  evident  from  the  whole  will,  that  the  eldest  son 
was  the  person  designed  to  take  by  the  appellation  of  the 
heir  male  of  the  body  of  the  testator's  aunt  E.  L. ;  and 
that  although  the  word  '*  heir,"  in  the  strictest  sense,  sig- 
nified one  who  had  succeeded  to  a  dead  ancestor,  yet,  in 
a  more  general  sense,  it  signified  an  heir  apparent,  which 
supposed  the  ancestor  to  be  living :  that  the  testator  took 
notice  that  the  sons  of  E.  L.  were  living  at  that  time,  by 
giving  them  legacies,  and  also  that  E.  L.  was  likewise 
living,  by  giving  her  a  legacy  (o) ;  and,  therefore,  he  could 
not  intend  that  the  first  son  should  take  strictly  as  heir, 
that  being  impossible  in  the  lifetime  of  the  ancestor ;  but, 
as  heir  apparent,  he  might  and  was  clearly  intended  to 
take. 

So,  in  Croodright  d.  Brooking  v.  White  {p\  where  the 
testator,  after  devising  certain  life  annuities  to  three 
daughters,  and  an  annuity  to  M.  another  daughter  during 

(o)  Bat  might  not  the  testator     the   remainder   to   her  heir   took 
hare  calculated  on  E.  L.  Burviving      effect  in  possession  ? 
him,  and  afterwards  dying  before  (/?)  2  Blackst.  1010. 
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CHAP,  xxvni.  the  joint  lives  of  herself  and  the  testator's  only  son  R. 
gave  the  estate  (subject  to  the  annuities)  to  his  daughter 
M.  for  two  years,  with  remainder  to  R.,  his  son,  for 
ninety^nine  years,  if  he  should  so  long  live ;  and  subject 
thereto,  he  devised  the  same  to  R.'s  heirs  male,  and  to  the 
"Heirs "held  hdrs  of  Jiis  daughter  M.y  jointly  and  equally,  to  hold  to 
apparent,  by  the  hcirs  male  of  R.  lawfully  begotten,  and  to  the  heirs 
*  of  M.  jointly  and  equally,  and  their  heirs  and  assigns  for 
ever ;  and  for  want  of  heirs  male  lawfully  begotten  of  the 
body  of  R.,  at  the  time  of  his  decease,  the  testator 
devised  the  same,  charged  as  aforesaid,  to  the  heirs  and 
assigns  of  M.  lawfully  begotten  of  her  body,  to  hold  to 
the  heirs  and  assigns  of  M.  for  ever.  R.,  the  son,  had, 
at  the  date  of  the  will,  a  son  and  two  daughters;  and 
M.,  the  testator's  daughter,  then  had  one  son.  R.  died 
in  the  lifetime  of  M.  It  was  contended,  that  the  devise 
to  the  heir  of  M.  was  void,  his  mother  being  alive  at  the 
expiration  of  the  preceding  estates ;  but  the  Court  held, 
that  her  son  was  entitled.  De  Grey^  C.  J.,  said,  that  the 
testator  took  notice  that  M.  was  living,  by  having  her  a 
term  and  a  subsequent  annuity,  and  meant  a  present  in^ 
terest  should  vest  in  her  heir,  that  was,  her  heir  apparent, 
during  her  life.  Blackstone  thought  that,  as  the  testator 
had  varied  the  tenure  of  M.'s  annuity  from  that  of  the 
other  sisters,  theirs  depending  on  their  own  single  lives, 
and  hers  on  the  joint  lives  of  herself  and  her  brother  R,, 
it  was  plain  the  testator  had  in  his  contemplation  that 
she  might  survive  iZ.,  as,  in  fact,  she  did ;  and,  therefore, 
.  the  word  hdr  must  be  construed  as  equivalent  to  issue, 
in  order  to  make  him  take  in  her  lifetime,  agreeably  to 
the  intent  of  the  testator. 

In  the  case  of  Doe  d.  Winter  v.  Perrait  (j^),  a  testator 

(y;  6  Barn,  &  Cress.  48  ;  S.C.  in  Dom.  Proc,  3  M.  &  Scott,  686. 
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devised  lands  to  his  kinsman,  John  Chilcott.  in  terms  con-  chap,  xxthi. 
ferring  an  estate  tail  male ;  and,  in  default  of  male  heir  by 
him,  directed  the  lands  to  fall  to  the  first  male  heir  of  the  "  To  first  male 
branch  of  his  (the  testator's)  uncle,  Richard  Chilcott's  branch  of  r. 
&mil7,  paying  unto  such  of  the  daughters  of  the  said  R.  ' "  ^' 
Chilcott,  as  should  be  then  living,  the  sum  of  £1Q0  each, 
at  the  time  of  taking  possession  of  the  said  estates. 
John  Chilcott  died  without  issue.  R.  Chilcott  was  dead 
when  the  testator  made  his  will,  having  left  five  daugh- 
ters, several  of  whom  (including  the  eldest)  died  before 
the  remainder  fell  into  possession.  The  eldest  daughter 
left  several  daughters,  one  of  whom  had  a  son,  who  was 
the  only  male  descendant  of  the  eldest  daughter.  Each 
of  the  other  deceased  daughters  left  sons,  and  each  of 
the  living  daughters  had  also  sons,  some  of  whom  were 
bom  before  the  grandson  of  the  eldest  daughter.  The 
question  between  these  several  stocks  was,  which  of  them 
was  entitled  under  the  denomination  of  **  first  male  heir.'^ 
Mr.  Justice  Hdroyd  and  Mr.  Justice  Litdedale  held, 
that  the  son  of  the  daughter  uoho  first  died^  leaving  male 
issue,  was  entitled :  dissentiente  Mr.  Justice  Bayley^  who 
was  of  opinion  that  the  son  of  the  eldest  of  the  daughters^ 
who  had  a  son,  was  entitled,  whether  such  daughter  were 
living  or  dead,  and  without  regard  to  the  relative  ages  of 
the  sons  of  the  several  daughters ;  the  learned  Judfi;e  "  R"t  m«ie 

°  ®     heir  "held  to 

thinking  that  ''  heir "  here  meant  heir  apparent  of  the  mean  mau  de^ 

9C€tuUtnt» 

eldest  daughter.  The  case  was  brought  by  writ  of  error 
into  the  House  of  Lords;  and  the  House  submitted 
to  the  Judges  the  question  (among  others),  whether  the 
expression  '^  first  male  heir  "  was  used  by  the  testator  to 
denote  a  person  of  whom  an  ancestor  might  be  living. 
The  opinion  of  four  out  of  five  Judges  (namely,  Jus- 
tices Taunton^  BosanqueU  Bayley^  and  C.  J.  Tindal)  was 
VOL.  n.  c 
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CHAP.  XXVIII.  in  the  affinnatiye;   and  this  opinion  was  founded   on 

the  circumstances  of  the  testator's  knowledge  of  the 
state  of  his  uncle  Richard's  family ;  that  his  uncle  was 
then  dead;  that  he  had  left  no  heir  male,  but  only 
daughters;  that  legacies  were  given  to  such  of  the 
daughters  as  should  be  liying  when  the  remainder  Tested, 
to  be  paid  by  the  person  who  was  to  take  under  the 
description  of  "  first  male  heir,"  not  "  of  my  daughters,'' 
or  "  of  daughters,"  or  of  any  one  daughter  specifically, 
but  "  of  the  branch  of  my  uncle  Richard  Chilcott's 
family;"  all  which  it  was  considered  amounted  to  a 
demonstration  that  the  testator  used  the  word  ^Vheir" 
to  denote  a  person  of  whom  the  ancestor  might  be 

Remarkion      living.     Mr.   Justice    TauntoHy   Mr.  Justice  Bosanquetj 

TVwi  w    T*ji » Jiff 

and  Lord  C.  J.  Tindalj  howeyer,  did  not  (like  Mr.  Jus- 
tice Bayley)  construe  the  words  *'  male  heir  "  aa  meaning 
heir  apparent,  but  aa  importing  male  descendant;  and, 
therefore,  as  applying  to  the  grandson  (being  the  only 
male  descendant)  of  the  eldest  daughter;  the  effect  of 
which  was  to  read  the  words  in  question  as  a  deyise  to 
**  the  male  descendant  of  the  eldest  branch  of  my  uncle 
Richard  Chilcott's  family ; "  and  this  construction  seems 
to  have  been  adopted  by  the  House  of  Lords.  If  the 
eldest  daughter  had  had  more  than  one  grandson,  pre-* 
ference  would,  according  to  the  principle  of  the  decision^ 
no  doubt  haye  been  giyen  to  the  eldest  of  such  grandsons, 
if  they  were  the  offspring  of  the  same  parent,  or  the  son 
of  the  eldest  daughter,  if  not. 
«<  Heir"  ex-  Where  a  testator  shews  by  the  context  of  his  will,  that 

text  to  denote  a'  he  iutcuds  by  the  term  heir  to  denote  an  indiyidual  who 
^^^.  is  not  heir  general,  such  intention,  of  course,  must  preyail, 

and  the  deyise  will  take  effect  in  &your  of  the  person 
(lescribed.  Thus,  if  a  testator  jsays,  *'  I  make  A.  B.  my 
sole  heir,"  or  "  I  giye  Bkckacre  to  my  heir  male,  whi(^ 
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is  my  hroOier  A.  B. ;"  this  is,  it  seems,  a  good  devise  to  chap,  xxvth. 
A.  B.,  although  he  is  not  heir-general  (r). 

Again  {s\  it  is  laid  down,  that  **  if  a  man,  having  a 
house  or  land  in  borough  English,  buy  lands  lying  within 
it,  and  then,  by  his  will,  give  his  new-purchased  lands  to 
his  heir  of  his  house  and  land  in  borough  English,  for 
the  more  commodious  use  of  it,  such  heir  in  borough 
English  will  take  the  land  by  the  devise  as  h»res  factus, 
not  natus  or  legitimus;  for  the  intent  is  certain,  and 
not  conjectural. 

So,  in  the  case  cited  by  Lord  Hale^  in  Pyhm  v.  MUr 
ford  (/),   where  a  man   having  three  daughters  and   a 
nephew,  gave  his  daughters  £2000,  and  gave  the  land  to 
his  nephew  by  the  name  of  his  hevr  male,  provided  that, 
if  his  daughters  '^  troubled  ihe  heiri^  the  devise  of  the 
£2000  should  be  void ;  it  was  adjudged  that  the  devise  Term  *<  heir " 
to  the  nephew  was  good,  although  he  was  not  heir-  tesutortoa 
general ;  (because  the  devisor  expressly  took  notice,  that    *^****' 
his  three  daughters  were  his  heirs ;)  and  that  the  limita- 
tion to  the  brother's  son  by  the  name  of  heir  male  was  a 
good  name  of  purchase. 

Again,  in  the  case  of  Baker  v.  WtM  («),  where  the 
testator,  having  issue  two  sons,  devised  to  A.,  his  eldest 
son,  his  farm,  called  Dumsey,  to  him  and  his  heirs  male 
for  ever;  adding,  "  if  a  female,  my  next  heir  shall  allow  "  Next  heir" 
and  pay  to  her  £200  in  money,  or  £12  a-year  out  of  the  a  person  not 
rents  and  profits  of  Dumsey,  and  shall  have  all  the  rest    ^  *^*^ 
to  himself,  I  mean  my  next  heir,  to  him  and  his  heirs 
male  for  ever."     A.  died  leaving  issue  a  daughter  only ; 

(r)  Hob.  33.  17  Ves.  347,  where  the  phrase  "  my 

(«)  Hob.  34.  heir  nnder  this  will "  was  held,  in 

(I)  1  Vent.  381.  reference  to  certain  pecuniary  l^ga- 

(«)  1  Lord  Raym.  185 ;  /S^.C7.Pre.  cies,  to  point  to  the  testator's  resi- 

Ch.  447,  464,  466,  468 ;  1  Eq.  Ca.  duary  legatee. 

Abr*  12,  214.  See  also  IU>9t  v.  22ofe, 

c2 
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CHAP.  XXVIII.  and  the  question  now  was,  whether,  in  event,  C,  thfe 

younger  son  of  the  testator,  was  entitled.  And  the 
Court  held,  that  he  was :  first,  because  it  was  manifest 
that  the  devise  to  A.  was  an  estate  tail  male ;  secondly, 
that  it  was  apparent  that  the  devisor  had  a  design,  that 
if  A.  had  a  daughter,  she  should  not  have  the  lands ;  for 
the  words,  "  if  a  female,  then  my  next  heir,"  &c.,  must 
be  intended,  aa  if  he  had  said,  *'But  if  my  son  A.  shall 
have  only  issue  a  female,  then  that  person,  who  would  be 
my  next  heir,  if  such  issue  female  of  A.  was  out  of  the 
way,  shall  have  the  land : "  and,  to  make  his  intent  more 
manifest,  the  testator  gave  a  rent  to  such  female  out  of 
the  lands ;  for  she  could  not  have  both  the  land  and  a 
rent  issuing  out  of  it.  By  the  words  ^'  to  Aem,"  it  was 
apparent  that  he  intended  the  male  heir ;  so  that  it  was 
the  same  thing  as  if  he  had  said,  **  I  mean  my  next  heir 
male."  And  as  to  the  objection,  that  C.  was  male,  but 
not  heir,  (for  J.  D.,  a  female,  was  right  heir  to  the  de- 
visor,) the  Court  said,  that  if  the  party  take  notice  that 
be  has  a  right  heir,  and  specially  exclude  him,  and  then 
devise  to  another  by  the  name  of  heir,  this  shall  be  a 
fipecial  heir  to  take. 

But  in  the  case  of  Goodtitle  d.  Bailey  v.  Puffh  (^), 
where  the  devise  was  to  the  eldest  son  of  the  testator's 
only  son,  begotten  or  to  be  begotten,  for  his  life ;  and  the 
testator  added,  ''  and  so  on,  in  the  same  manner,  to  all 
the  sons  my  son  may  have ;  if  but  one  son,  then  all  the 
real  estate  to  him  for  his  life,  and  for  want  of  heirs  in 

"  To  the  right  him,  to  the  right  heirs  of  me  (the  testator)  for  ever,  my  son 

heirs  of  me,  my  . 

■OD  excepted."   ewceptcdj  it  being  my  wiU  he  shall  have  no  part  of  my  estates^ 

either  real  or  personal^  The  testator  left  his  son  and 
three   daughters.     The  son  died  without  issue,   having 

{x)  3  B.  P.  Cas.  Toml.'£d.  454.    See  also  Bail.  Fea.  573,  575  ;  8.  C. 
cit.  2  Mer.  348. 
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enjoyed  the  lands  for  his  life.  The  daughters  con-  chaf,  hxtuu 
tended,  that  they  were  the  personao  designatae  under 
the  devise  to  the  testator's  own  right  hetrSj  his  son  ex- 
cqried:  for  that  the  son,  who  was  the  proper  heir,  was 
plainly  and  manifestly  excluded  by  the  express  words. 
And  of  this  opinion  were  Lord  Mansfield  and  the  rest  of 
the  Court  of  King's  Bench,  who  held,  that  the  words 
were  to  be  interpreted,  as  if  the  testator  had  said,  ^  Those 
who  would  be  my  right  heirs,  if  my  son  were  dead."  This 
judgment,  howcTer,  was  reversed  in  the  House  of  Lords, 
with  the  concurrence  of  the  Judges  present,  who  were 
unanimously  of  opinion,  that  no  person  took  any  estate 
under  the  will  by  way  of  devise  or  purchase. 

This  is  an  extraordinary  decision ;  and  high  as  is  the  Remvkf  upon 

A"i«A  *i^  1  1.1.  I.  GoodtUle  ▼. 

authority  of  the  Court  by  which  it  was  ultimately  de-  Pugh. 
cided,  its  soundness  may  be  questioned,  as  the  will  con- 
tains  not  merely  words  of  exclusion  in  reference  to  the 
son,  (which,  it  is  admitted,  would  not  alone  amount  to  a 
devise,)  but  a  positive  and  express  disposition  in  favour 
of  the  person  who  would  be  next  in  the  line  of  de- 
scent, if  the  son  were  out  of  the  way.  In  this  case, 
we  trace  but  very  faintly  the  anxiety,  generally  imputed 
to  judicial  expositors  of  wills,  ut  res  magis  valeat  quam 
pereat. 

It  is  next  to  be  considered  how  far  the  construction  of 
the  word  ''  heir  "  is  dependent  upon  or  liable  to  be  varied 
by  the  nature  of  the  property  to  which  it  is  applied. 

If  the  subject  of  disposition  be  real  estate  of  the  tenure  **  Heir "  in  re- 
of  gavelkind,  or  borough  English,  or  copyhold  lands  held  kl^dOT  borough 
of  a  manor  in  which  a  course  of  descent  different  from    ^      *"  ' 
that  of  the  common  law  prevails,  it  becomes  a  question, 
whether,  under  a  disposition  to  the  testator's  heir  as  a 
purchaser,  the  intended  object  of  gift  is  the  heir  general 
at  common  law,  or  his  heir  quoad  the  particular  pro- 
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— in  reference 
to  personal  es- 
tate, how  con- 
strued. 


CHAP,  xxviii.  perty  which  is  the  subject  of  the  devise;  and  the  au^ 
thorities  at  a  very  early  period,  established  the  claim  of 
the  common  law  heir  (y) ;  supposing,  of  course,  that  there 
is  nothing  in  the  context  to  oppose  the  construction. 

With  respect  to  the  personalty,  too,  it  is  often  doubt- 
ful whether  the  testator  employs  the  term  "  heir "  in  its 
strict  and  proper  acceptation,  or  in  a  more  lax  sense, 
as  descriptive  of  the  person  or  persons  appointed  by 
law  to  succeed  to  property  of  this  description.  Where 
the  gift  to  the  heirs  is  by  way  of  substitution,  the 
latter  construction  has  sometimes  prevailed ;  an  example 
of  which  occurs  in  the  case  of  Vaua?  v.  Henderson  (z), 
where  a  testator  bequeathed  to  A.  £200,  **  and,  failing 
him  by  decease  before  me,  to  his  heirs ;"  and  the  legacy  was 
held  to  belong  to  the  next  of  kin  of  A.  living  at  the  death 
of  the  testator.  Sir  R.  P.  Arden^  M.  R.,  too,  in  HoBawqt/ 
V.  HoUoway  (a),  was  strongly  disposed  to  give  the  same 
construction  to  the  word  "  heirs,"  applied  to  personalty ; 
though  his  opinion  on  another  question  rendered  the  point 
immaterial. 

But  cases  of  this  description  must  not  be  understood 
to  warrant  the  general  position,  that  the  word  heirs^ 
in  relation  to  personal  estate,  imports  TieM  of  kiuy  espe- 
cially if  real  estate  be  combined  with  personalty  in  the 
gift ;  which  circumstance,  according  to  the  principle  laid 
down  by  Lord  Mdon,  in  Wright  v.  Atkyns  (b),  affords  a 
ground  for  giving  to  the  word,  in  reference  to  both  species 
of  property,  the  construction  which  it  would  receive  as 


"  Heirs  "  ap- 
plied to  both 
real  and  per- 
sonal estate. 


(y)  Co.  Litt.  10.  a.,  22.  b. ;  Ro- 
binson's Gavelkind,  117, 118. 

(;;)  1  Jacob.  &  Walk.  28S,  n. 

(o)  6  Ves.  603. 

(b)  Coop.  Ill ;  S.  a  19  Ves.  269. 
See  also  Pyct  v.  Pyoty  1  Ves.  sen. 


4th  £d.  335,  where,  however,  the 
words  of  the  wiU  being  applicable 
rather  to  personalty,  the  constmc- 
tion  which  obtains,  in  regard  to  this 
species  of  property,  predominated  aa 
to  both  real  and  personal  estate. 
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to  the  real  estate,  if  that  were  the  sole  subject  of  dis-  chap,  xxvni. 
position. 

Thus,  in  the  case  of  Gwynne  v.  MuddocJe  (c),  where  a 
testator  gaye  all  his  real  and  personal  estate  to  A.  for 
life ;  adding,  after  her  death,  his  ''  nearest  heir  at  law  to  "  Netmt  heir 
enjoy  the  same;"  Sir  W.  Grants  M.  R.,  held,  that  the  coJt^  ^ 
heir  at  law  took  both  the  real  and  personal  estate,  not 
the  realty  only,  the  testator  having  blended  them  in  the 
gift.  And  even  where  the  entire  subject  of  gift  is  per- 
BonaU  the  word  *^  heir,"  unexplained  by  the  context,  must 
be  taken  to  be  used  in  its  proper  sense. 

Nor  will  the  construction  be  varied  by  the  circumstance, 
that  the  gift  is  to  the  heir  in  the  singular,  and  there 
is  a  plurality  of  persons  conjointly  answering  to  the 
description  of  heir  (rf).  Thus,  under  the  words  "  to 
my  heir  £4000,"  three  co-heiresses  of  the  testator  were 
held  to  be  entitled;  Sir  J.  Leach^  M.  R.,  observing, 
"  Where  the  word  is  used  not  to  denote  succession,  but 
to  describe  a  legatee,  and  there  is  no  context  to  explain 
it  otherwise,  then  it  seems  to  me  to  be  a  substitution  of 
conjecture  in  the  place  of  clear  expression,  if  I  am  to 
depart  from  the  natural  and  ordinary  sense  of  the  word 
•heir'(e)." 

The  words,  "  heirs  "  and  "  heirs  of  the  body,"  applied 
to  personal  estate,  have  been  sometimes  held  to  be  used 
synonymously  with  "children" — ^a  construction  which,  of 
course,  requires  an  explanatory  context. 

As,  in  the  case  of  Lovedajf  v.  Hopkins  (/),  where  the  "  Hdre "  held 
words  were : — ^^  Item,  I  give  to  my  sister  Loveday's  heirs  rtm. 
£6000  " — "  I  give  to  my  sister  Brady's  children  equally 
£1000."    At  the  date  of  the  will,  Mrs.  Loveday  had  two 

(c)  14  Yes.  488.  {d  )  See  2  Lord  Raym.  829. 

(e)  MmM^  y.  Blamire,  4'  Ruas.         (/)  Amb.  273. 
384. 
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CHAP,  XXVIII.  children,  one  of  whom  was  a  married   daughter,   who 

afterwards  died  in  the  lifetime  of  the  testatrix,  leaving 
three  children.  Mrs.  Loveday  was  still  alive,  and  her 
surviving  child  claimed  the  legacy.  Sir  Tliomas  Clarke^ 
M.  R.,  was  clearly  of  opinion,  that  the  testatrix  intended 
to  give  the  £6000  to  the  children  of  Mrs.  Loveday,  the 
same  as  in  the  subsequent  clause  to  Brady's  children, 
and  had  not  their  descendants  in  view ;  or  if  she  had,  yet 
as  she  had  not  expressed  herself  sufficiently,  the  Court 
could  not  construe  the  will  so  as  to  let  them  in  to  take. 
His  Honor,  therefore,  held  the  surviving  child  to  be 
entitled  to  the  legacy. 
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CHAPTER  XXIX, 

GIFTS  TO  FAMILY,  DESCENDANTS,  ISSUE,  NEXT  OF  KIN, 
KELATIONS,  PERSONAL  REPRESENTATIVES,  EXECU* 
TORS  OR  ADMINISTATORS,  AND  PERSONS  OF  TESTA- 
TOR'S BLOOD  OR  NAME. 


The  word  family  has  been  varioDsIy  construed,  ac-  Conttroction 

^  ^  J  *  of  the  word 

cording  to  the  subject-matter  of  the  gift  and  the  context  "  family." 
of  the  will.     Sometimes  the  gift  has  been  held  to  be  void 
for  uncertainty. 

As,  in  Harland  v.  Trigg  (a),  where  a  testator  gave  lease-  P^J?  *?, 
hold  estates  to  his  brother,  "  J.  H.  for  ever,  hoping  he  when  void  for 

uncertainty. 

will  continue  them  in  the  family,"  Lord  Thurlow  thought 
it  too  indefinite  to  create  a  trust,  as  the  words  did  not 
clearly  demonstrate  an  object.  The  testator's  brother  was 
tenant  for  life  in  remainder,  with  remainder  to  his  issue 
in  strict  settlement,  of  some  freehold  lands,  and  the  tes- 
tator had  given  some  other  leaseholds  to  the  same  uses ; 
and  it  was  contended,  that  the  leaseholds  in  question 
were  intended  to  be  subject  to  the  same  limitations,  so 
far  as  the  nature  of  the  property  would  admit ;  but  his 
Lordship  considered  that  this  was  not  authorized.  He 
said,  the  testator  understood  how  to  make  his  estates 
liable  to  those  uses,  and  intended  something  different  here. 
So,  in  Doe  d.  Hayter  v.  JoinviUe  {b\  where  a  testator  de- 
vised and  bequeathed  residuary  real  and  personal  estate 

(a)  1  B.  C.  C.  142.  {b)  3  East,  172. 
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to  his  wife  for  life,  and,  after  her  decease,  one  half  to  his 

wife's  "  family,"  and  the  other  half  to  his  "  brother  and 
sister's  family,"  share  and  share  alike ;  and  it  appeared 
that,  at  the  date  of  the  will,  the  testator's  wife  had  one 
brother  who  had  two  children,  and  the  testator  had  one 
brother  and  one  sister,  each  of  whom  had  children,  and 
there  were  also  children  of  another  sister,  who  was  dead. 
tJpon  these  facts,  it  was  held,  that  both  the  devises  were 
void,  from  the  uncertainty  in  each  case  as  to  who  was 
meant  by  the  word  "family,"  and  in  the  latter  case, 
also,  from  the  uncertainty  whether  it  applied  to  the 
family  as  weU  of  the  deceased,  aa  of  the  surviying  sister ; 
and  also  whether  it  referred  to  the  brother ;  which,  how- 
ever, the  Court  thought  it  did  not. 
Gifts  to  famUy  Again,  iu  the  more  recent  case  of  Robinson  v.  Wadde^ 
tmceitainty.  lovD  (c),  whcrc  a  tcstatrix,  after  bequeathing  certain  lega- 
cies, in  trust  for  her  daughters,  who  were  married,  free 
from  the  control  of  any  husband,  for  life,  and,  after  their 
decease,  for  their  respective  children,  gave  the  residue 
of  her  effects,  to  be  equally  divided  between  her  said 
daughters  and  their  htisbands  and  families ;  Sir  L*  Shad' 
toeUf  V.  C,  after  remarking,  that,  as,  in  the  gift  of  the 
legacy,  "  any  "  husband  extended  to  future  husbands,  in 
the  bequest  of  the  residue,  the  word  "  husbands "  must 
receive  the  same  construction,  declared  his  opinion  to  be, 
that  such  bequest  as  to  the  husbands  and  families  was 
void  for  uncertainty.  "  The  word  *  family,' "  said  his 
Honor,  "  is  an  uncertain  term ;  it  may  extend  to  grand- 
children as  well  as  children.  The  most  reasonable  con- 
struction is  to  reject  the  words  ^  husbands  and  families.' " 
It  was  accordingly  decreed  that  the  daughters  took  the 
residue  absolutely  as  tenants  in  common  (d). 

(c)  8  Sim.  134.    See  also  Stubba       p.  333. 
V.  Sargcny  2  Kee.  253,  ante.  Vol.  I.,         (d  )  No  doubt  the  testatoi's  real 
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It  will  be  observed,  that,  in  Harland  v.  Tngg^  and  cbap.xxix. 
Robinson  y.  WaddeloWi  the  subject  of  gift  was  personal 
estate ;  and  in  Doe  v.  JoinciUe^  it  consisted  of  both  real 
and  personal  property,  and  not  of  real  estate  exclnsiyelj — 
a  circumstance  which  we  shall  see  has  been  deemed 
material. 

Sometimes  the  word  family  Oft  "  house  "  (which  is  "  y«nfly "  fy- 
considered  as  Efynonymous)  has  been  held  to  mean  ^^  heir."  Mr. 
A  leading  authority  for  this  construction  is  the  often- 
cited  proposition  of  Lord  Hobar%  in  the  caae  of  Counden 
▼.  Gierke  {e\  that  if  land  be  devised  to  a  stock,  or  family, 
or  honse,  it  shall  be  understood  of  the  heir  principal  of 
the  house. 

So,  in  Chapman^s  case  (/),  where  C,  seised  in  fee  of 
three  houses,  devised  that  which  N.  dwelt  in  to  his  three 
brothers  amongst  them,  and  N.  to  dwell  still  in  it,  and 
they  to  raise  no  fenne ;  and  willed  his  house  that  T.,  his 
brother  dwelt  in,  to  him,  and  he  to  pay  C.  3/.  Qs.  to  find 
him  to  school  with,  and  else  to  remain  to  the  house :  the 
words  **  and  else  to  remain  to  the  house  "  were  construed  to 
mean  the  chief,  most  worthy  and  eldest  person  of  the 
family  {g). 

These  authorities  were  recognised  and  much  discussed 
in  the  more  recent  case  of  Wright  v.  Atkyns  (A),  which 
was  as  follows : — 

A  testator  devised  all  his  manors,  &c.,  as  well  lease-  where  **  fa- 
hold  as  freehold  and  copyhold,  in  certain  places,  and  all  hHr. 


intcniioin  was  to  aarimilate  the  reti-  ^*  house  "  used  in  the  same  sense  as 

dnary  hequest  to  the  legacies ;  hnt  in  the  former  part  of  the  will,  the 

the  Y.  C.  seems  to  have  conndered  effect  of  the  clause  heing  merely  to 

that  this  hypothesis  savoured  too  declare  that  the  charge  should  meige 

much  of  mere  conjecture.  or  sink  in  the  pr^erty,  which  waa 

(e)  Hohart'a  Rep.  29.  the  subject  of  the  devise  ? 

(/)  Dyer,  333,  h.  (A)  17  Ves.  255. 

{g)  But    was     not     the    word 
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other  his  real  estate,  unto  his  mother,  C,  and  her  heirs 

for  ever,  in  the  fullest  confidence  that,  after  her  decease^ 
she  would  devise  the  property  to  his  family.  The  ques- 
tion was,  what  estate  the  mother  took.  It  was  contended 
for  her,  on  the  authority  of  Harland  t.  Trigg^  that  the 
word  "family"  was  too  indefinite  to  create  a  trust  in 
favour  of  any  particular  objects,  and,  therefore,  that  she 

•«  Family "  held  took  the  fcc.     But  Sir  W.  Granty  M.  R.,  relying  on  the 

early  authorities  before  referred  to,  held,  there  was  no 
uncertainty  in  the  object.  It  was  a  trust  for  the  testar* 
tor's  heir.  He  said :  "  Cases  relative  to  personal  pro- 
perty, or  to  real  and  personal  comprised  in  the  same 
devise,  or  where  the  meaning  is  rendered  ambiguous  by 
other  expressions  or  dispositions,  will  not  bear  upon  this 
question.  In  the  case  of  Harland  v.  Trigg^  Lord  Thur- 
low  doubted  whether  'family'  had  a  definite  meaning. 
The  authorities  above  alluded  to  were  not  cited.  The 
case  related  to  leasehold  estate^  and  it  was,  by  other  dispo- 
sitions in  the  will,  rendered  uncertain  in  what  way  the 
testator  willed  the  family  to  take  the  benefit  of  the  lease- 
hold estates,  it  being  contended,  he  meant  to  give  them 
to  the  same  uses  to  which  the  real  estate  was  settled." 
The  case  was  brought  before  Lord  Eldon  by  appeal. 
His  Lordship  admitted  the  general  rule,  that,  if  a  man 
devises  lands  to  A.  B.,  with  remainder  to  his  family^ 
inasmuch  as  the  Court  will  never  hold  a  devise  to  be  too 
uncertain,  unless  no  fair  construction  can  be  put  upon  it, 
the  heir  at  law,  as  the  worthiest  of  the  fa^mily,  is  the 
person  taken  to  be  described  by  that  word.  But  several 
circumstances  embarrassed  the  question  in  this  case ;  one 
was,  that  leaseholds  were  included,  which  was  not  noticed 
at  the  MoRs;  and  the  others  were,  that  it  was  not  a  trust 
simply,  but  a  power  which  might  be  exercised  at  any 
time  during  the  life  of  the  donee,  before  which  period 


Lord  Eldon' 9 
judgment  in 
Wright  ▼. 
AtJtytu, 
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the  object  might  be  dead;  and  the  remaining  circum-  chap.  xxiz. 
stance  was  fomided  on  the  objection,  why  should  the  tes- 
tator have  giyen  this  lady  a  power  of  devising,  if  by  the 
words  "  his  family,"  he  only  meant  his  heir  at  law?  As  "FamUy" in 
to  the  first  of  these  circumstances,  his  Lordship  was  of  penoiJira^ 
opinion  that  the  word  familtf^  as  had  been  decided  with  liroed  i  to*^' 
r^ard  to  relations  (i),  used  in  a  devise  of  both  real  and 
personal  estate,  must  receive  the  same  construction  as 
to  both;  and  he  denied  the  authority  of  the  case, 
cited  1  Taunt.  266,  in  which,  under  a  limitation  to  the 
&mily  of  J.  S.,  the  real  estate  was  held  to  go  to  the 
heir  at  law,  and  the  personalty  to  the  next  of  kin.  In 
regard  to  the  two  other  circumstances,  his  Lordship 
thought  they  could  not  vary  the  construction ;  for  it  was 
merely  what  might  happen  in  the  ca«e  of  a  similar  power 
Xo  appoint  among  relations,  where  all  the  relations  might 
die  before  the  exercise  of  the  power,  or  there  might 
originally  be  but  one  relation ;  and  it  could  not  be  con- 
tended, that  these  circumstances  would  make  any  differ- 
ence in  the  construction ;  and,  therefore,  not  in  the  pre- 
sent case  (A:).  Lord  Eldon^  accordingly,  affirmed  the 
decree  at  the  Rolls. 

In  the  next  case(/),  the  word  ^am^,  applied  to  real  «<Famfly"heid 

to  meui  heir 

estate,  was  construed  to  mean  heir  apparent.  A  very  apparent. 
illiterate  testator  devised  lands  into  his  *'  sister  C.'s 
family,  to  go  in  heirship  for  ever ; "  and  it  was  held,  that 
the  eldest  son  and  heir  apparent  of  C.  was  entitled, 
though  it  was  admitted  that  the  word  **  family,*'  in  another 
part  of  the  will,  and  applied  to  personal  property,  meant 


(t)  Coop.  Ill ;  19  Yes.  299.   See  ment,  which  deserves  the  reader^s 

also  1  Turn.  143.  perusal. 

{U)  This  is  a  yeiy  brief  summary  {I )  Doe  d.  ChaUawojf  t.  SmUkf  6 

of  his  Lordship's  elaborate  judg-  Mau.  &  Selw.  126. 
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children  ;  the  Conrt  thinking  it  no  objection,  that  the 
same  word,  when  elsewhere  applied  to  a  different  subject, 
would  receive  a  different  construction. 
Influence  which  It  is  evident  that  the  construction,  which  reads  the 
^^^  word  "  family  »  bs  Bynonymous  with  heir,  only  obtains 
cons^o^on.  whcrc  real  estate  is  included  in  the  disposition ;  it  cer- 
tainly never  would  be  applied  to  a  bequest  of  personalty 
only :  and  with  regard  to  a  gift  comprehending  both  real 
and  personal  estate,  the  point  is  far  from  being  clear ; 
for  though  Lord  JSldon  appears,  by  Sir  Geo.  Cooper's 
report  of  Wright  v.  Atkyns^  to  have  argued  (and  most 
convincingly)  that  the  gift  was  to  be  construed  as  if  it  had 
actually  embraced,  in  its  operation,  both  species  of  pro- 
perty ;  yet  as  this  is  at  variance  with  Mr.  Vesey's  report 
of  the  same  case,  and  as  the  learned  Judge,  who  originally 
decided  it,  treated  the  gift  as  comprising  real  estate  ex- 
clusively, and  it  was  cited  as  a  case  of  that  kind  by 
Lord  EUenborough^  in  Doe  d.  Chattaway  v.  Smiih  (m),  it 
cannot  confidently  be  regarded  as  an  authority  for  ap- 
plying the  construction  in  question  to  a  gift  comprising 
both  real  and  personal  estate. 
Where  word  In   some   cases  the  word  faintly  has  been  held  to 

to  desi^te      mean  children.     Thus,   where  (n)  a  testator  devised  the 

remainder  of  his  estate  to  be  equally  divided  between 
"  brother  L.'s  and  sister  E.'s  family,"  it  was  held,  by  Sir 
W.  Cfrantj  M.  R.,  that  the  children  of  L.  and  E.  took  as 
well  the  real  as  the  personal  estate,  per  capita.  In  this 
case,  the  only  questions  in  regard  to  the  objects  of  the  gift 
were,  whether  the  children  took  per  stirpes,  and  whether 
L.  and  E.  were  included ;  both  which  were  decided  in 


children. 


(m)  1  Mau.  &  Selw.  129.  169 ;  and  Doe  d.Chattaw€^  Y.iSmitk^ 

(n)  Bamet  t.  PtMtch,  8  Yes.  604.      6  Mau.  &  Selw.  126. 
See  also  M^Leroth  y.  Baam,  6  Yes. 
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the  negative.     In  M^Lerath  y.  Bacon  (n),  the  husband  was   chap,  xxix. 
held  to  be  included  in  the  term  family  by  force  of  the  Husband  not 

included  in 

context ;  Sir  H.  P.  Arden^  at  the  same  time,  admitting  ''  family." 
that,  in  general,  under  a  power  to  appoint  to  A,  and  her 
family,  the  husband  is  excluded. 

The  word  family  haJ3  also  been  construed  as  synony-  Whm « fk- 

mOUS  with  relations  (o).  itmed  rela- 

Thus,  in  the  caae  of  Cruwys  v.  Cdman  (j?),  where  a 
testatrix,  after  bequeathing  her  property  to  her  sister  for 
life,  whom  she  made  executrix,  declared  it  to  be  her 
desire,  that  she  (the  sister)  should  bequeath  **  at  her  own 
death,  to  those  of  her  own  family,  what  she  has  in  her  own 
power  to  dispose  of  that  was  mine.''  Sir  W.  Granty 
M.  R.,  held,  that  the  expression  ^^  of  her  own  fisunily," 
was  equivalent  to  of  her  own  kindred^  or  of  her  own  rela- 
tions ;  and  she  not  having  exercised  the  power,  it  was, 
therefore,  a  trust  for  her  next  of  kin. 

It  should  seem,  then,  that  a  gift  to  ^e  family  either  General  re- 

,  mark  on  prc- 

of  the  testator  himself,  or  of  another  person,  will  not  be  ceding 
held  to  be  void  for  uncertainty,  unless  there  is  some- 
thing special,  creating  that  uncertainty.  The  subject- 
matter  and  the  context  of  the  yrill  are  to  be  taken  into 
consideration.  It  is  observable,  that  wherever  the  word 
*^  fEUDoily "  has  been  construed  to  mean  children,  no  one 
was  interested  m  insisting  on  its  receiving  the  more 
enlarged  signification  of  relations;  for  there  being  no 
other  objects  than  children,  either  construction  carried  it 
to  the  same  persons ;  if  there  had  been  issue  of  deceased 
children,  who  would  have  been  excluded  as  children,  but 
might  have  taken  as  relations,  the  question  would  have 
arisen.  It  seems  very  probable,  that,  in  such  a  case,  the 
Courts  would  adopt  the  more   extensive  construction, 

(»)  5  Yes.  159.       (o)  Ab  to  which  see  post.        (/>)  9  Ves.  319. 
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CHAP.  xxiz.    authorized  as  it  is  by  the  case  of  Cruwys  v.  CdmaUy  and 
according  to  the  view  suggested  of  the  other  decisions, 
not  contradicted  by  those  decisions.  Every  case,  however, 
must  depend  upon  its  particular  circumstances. 
Worj  <<  de-  A  gift  to  descendants  receives  a  construction  ansv^er- 

how  construed,  mg  to  the  obvious  scusc  of  the  term ;  namely,  a£i  com- 
prising issue  of  every  degree. 

In  the  case  of  Crossletf  v.  Clare  ( j),  a  devise  of  real 
estate  ^'  to  the  descendants  of  A.  now  living  in  and  about 
B.,  or  hereafter  living  anywhere  else,"  and  a  bequest  of 
personalty  in  the  same  words,  were  held  to  apply  to  all 
who  proceeded  from  the  testator's  body,  so  that  grand- 
children were  entitled,  and  a  great  greatgrandchild  was  not 
included,  only  because  bom  after  the  date  of  the  will, 
the  words  ^'  now  living  "  excluding  him.  It  is  remark- 
able,  that  the  decree  is  silent  as  to  the  claim  of  the  great 
grandchildren  who  were  also  parties  to  the  suit,  and,  if 
living  in  B.  at  the  date  of  the  will,  were  of  course  in- 
cluded. In  Legard  v.  Haworth  (r),  the  word  "  descend- 
ants "  was  held  to  refer  to  children  and  grandchildren 
who  were  objects  of  an  antecedent  gift. 
Gift  to  descend-  Uudcr  a  gift  to  dcscendauts  equally^  it  is  clear  that 
ante  tqnaiiy.     ^^  j^^^^  ^£  evcry  dcgrcc  are  entitled  per  capita,'  i.  e.  each 

individual  of  the  stock  takes  an  equal  share  concurrently 
with,  not  in  the  place  of,  his  or  her  parent  {s).  And  even 
where  the  gift  is  to  descendants  simply,  it  seems  that  the 
same  mode  of  distribution  prevails,  unless  the  context 
indicates  that  the  testator  had  a  distribution  per  stiipes 
in  his  view. 

Thus,  in  Rowland  v.  Gorsuch  (<),  where  the  testator,  as 
to  the  residue  of  his  fortune,  willed  that  the  descendants 


{q)  Amb.  207.  (*)  Butler  v.  Stratum,  3  B.  C.  C.  367. 

(r)  1  East,  120.  (0  2  Cox,  187. 
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or  representiUives  of  each  of  his  first  cousins  deceased,  should  

partake  in  equal  shares  with  his  first  cousins  then  alive ;  Sir 
Lloyd  Kenyon^  M.  R.,  considered  that  the  gift  applied  to 
first  cousins,  and  all  persons  who  were  descendants  of  first 
cousins,  and  who,  in  quality  of  descendants,  would  be 
entitled*  under  the  Statute  of  Distributions,  to  represent 
them.  He  had  some  doubt  whether  they  were  to  take 
per  capita,  or  per  stirpes ;  but,  upon  the  whole,  he  thought 
that  no  person  taking  ^  representative  could  take  other- 
wise than  as  the  statute  gives  it  to  representatives,  t.  e. 
per  stirpes. 

The  word  issue^  when  not  restrained  by  the  context,  Beqiwst  to 

•*  ifsne/'  how 

IS  co-extensive  and  synonymous  with  descendants,  com-  constnifld. 
prehending  objects  of  every  degree  (m).  And  here  the 
distribution  is  per  capita,  not  per  stirpes.  The  case  of 
Davenport  v.  Hanbury  (x)  presents  a  simple  example : 
The  bequest  was  to  M.,  or  her  issue.  M.  died  in  the 
lifetime  of  the  testator,  leaving  one  son  living,  and  two 
children  of  a  deceased  daughter.  Sir  /2.  P.  Arden,  M.  R., 
held,  that  these  three  objects  were  entitled  per  capita ; 
and,  there  being  no  words  of  severance,  they  took  as 
joint-tenants. 

In   the  case  of  Leigh  y.  Norbury  {y)y  we   have   an  Words  "lawiw 
instance  of  the  same  mode  of  construction  applied  to  a  compriw 
deed.    By  indenture,  in  consideration  of  an  intended  mar-  gnndcfaiidren. 
riage,  A.  assigned  to  trustees  all  his  personal  estate,  upon 
trust  to  permit  him  to  enjoy  the  same  during  his  life, 
and,  after  his  decease,  in  trust  for  such  persons  as  he 
should  appoint,  and,  in  default  of  appointment,  for  the 

(u)  Hi^dm  v.  WilUhere,  3  Dura.  Honepool  v.  Watson^  383 ;  Bernard 

&  East,  372  ;  Hockl^  ytMatobeyy  v.  Mouniaguey  1  Mer.  434. 

1  Ves.  jun.  150 ;  Wythe  v.  Thurl-  {x)  3  Ves.  267. 

jloft,  Amb.  566 ;  1  Yes.  sen.  196,  (j)  13  Yes.  340. 
stated  more  correctly  3  Yes.  258 ; 

YOL.  II.  D 
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Distribution 
per  capita. 


Gift  to  Usue 
extended  to 
children  and 
grandchildren. 


Deviae  of  real 
estate  to  issue. 


lawful  issue  of  A.  A.  made  no  appointment,  and  died 
leaving  several  children,  some  of  whom  had  children. 
Sir  W.  Granty  M.  R.,  held,  that  the  property  was  divis- 
ible among  all  the  children  and  grandchildren  per  capita. 
He  said,  it  was  clearly  settled,  that  the  word  "  issue," 
unconfined  by  any  indication  of  intention,  includes  all 
descendants.  Intention,  he  said,  was  required  for  the 
purpose  of  limiting  the  sense  of  that  word  to  children. 

In  Freeman  v.  Parsley  {z)y  a  testator  devised  and  be- 
queathed a  moiety  of  his  personal  estate,  and  of  the  pro- 
ceeds of  his  real  estate,  (which  he  directed  to  be  sold),  to  T-, 
his  heirs,  &c.,  to  be  divided  among  A.,  B.,  C,  and  D. ; 
"  but  in  case  of  their  decease,  or  any  of  them,  such  de- 
ceased's share  to  be  divided  among  the  lawful  issue  of 
such  deceased,  and,  in  default  of  such  issue,  such  share  to 
be  equally  divided  among  the  survivors."  B.,  G.,  and 
D.,  died  in  the  testator's  lifetime,  leaving  children  and 
grandchildren.  Lord  Loughborough  held,  that  all  were 
entitled,  though  he  expected  that  it  was  contrary  to  the 
intention.  His  Lordship  regretted,  that  there  was  no 
medium  between  the  total  exclusion  of  the  grandchildren, 
and  admitting  them  to  share  with  their  parents. 

It  will  be  perceived,  that,  in  all  the  preceding  cases, 
the  subject  of  disposition  was  personal  estate,  or  (which  is 
identical  for  this  purpose)  the  produce  of  realty.  Probably, 
however,  the  construction  of  the  word  "  issue  "  would  not 
be  varied  when  applied  to  real  estate.  It  is  true,  indeed, 
that  the  word  "  issue,"  when  preceded  by  an  estate  for 
life  in  the  ancestor,  is  frequently  construed  (as  we  shall 
hereafter  see)  as  synonymous  with  heirs  of  the  body, 
and  as  such  conferring  an  estate  tail,  on  the  ground  that 
this  is  the  only  mode  in  which  the  testator's  bounty  can 


(z)  3  Ves.  421. 
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be  made  to  reach  the  whole  class  of  descendants  bom  and  chap,  xtix. 
imbom ;  and  it  must  be  confessed,  that  the  same  reasoning 
applies,  to  a  certain  extent,  in  the  case  now  under  con- 
sideration ;  for,  to  adopt  any  other  interpretation,  narrows 
the  range  of  objects,  by  confining  the  devise  to  issue 
living  at  a  given  period,  and  thereby  excluding,  it  may 
be,  an  unlimited  succession  of  unborn  descendants,  on 
whom  an  estate  tail  would,  if  not  barred,  devolve  (as  in 
Mandemtte^s  case).  But  whatever  may  be  the  plausi- 
bility or  force  of  such  analogical  reasoning,  it  has  received 
but  little  countenance  from  the  cases ;  there  being,  it  is 
believed,  no  direct  adjudication  in  favour  of  such  a  construe* 
tiOB,  while  positive  authority  may  be  cited  against  it :  as, 
in  the  ease  of  Cooke  v.  Cooke  (a),  where  it  was  held,  that, 
luider  a  devise  to  the  issue  of  J.  S.,  the  children  and  srand-  **  To  the  imu 

of  J   8  " 

children  took  concurrently  an  estate  for  life. 

Seeing  that  the  construction,  which  obtained  in  this  Remark  on 
case,  has  the  merit  of  letting  in  all  the  existing  issue  con- 
currently, instead  of  vesting  the  property  in  the  eldest  or 
only  son  (as  would  generally  be  the  effect  of  the  alternative 
construction  above  suggested),  it  seems  probable  that  it  will 
be  hereafter  followed  in  a  similar  case ;  and  there  appears 
to  be  an  increased  motive  for  its  adoption,  now  that,  under 
such  a  devise,  (if  contained  in  a  will  made  or  republished 
since  the  year  1837),  the  issue  would  take  the  fee. 

At  all  events,  if  the  devise  to  the  issue  not  only  confers  Effect  where 
an  estate  in  fee,  but  also  contains  words  of  distribution  to  the  inue  ai 
(which  are  obviously  inconsistent  with  holding  the  word  common  in  fee. 
"  issue  "  to  be  synonymous  with  heirs  of  the  body),  it  is 
clear  that  issue  of  every  degree  are  entitled  as  tenants  in 
common. 

Thus,  in  the  case  of  Moffg  v.  Moyg  (^),  where,  under  a 


(a)  2  Vera.  646.  (b)  1  Mer.  054. 

d2 
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devise  to  trustees^  to  pay  the  profits  to  the  children 
begotten  and  to  be  begotten  of  M.  for  their  lives  (vrhich 
vested  the  legal  estate  pro  tanto  in  the  trustees),  and,  after 
the  decease  of  sach  children,  the  testator  devised  the  estate 
to  the  lawful  issue  of  such  children,  to  hold  unto  such 
ismCy  hisy  her^  and  their  heirs^  as  tenants  in  commony  v^ith- 
out  survivorship  (and  v^hich  was  held  to  execute  the  use 
in  the  issue\  the  Court  of  King's  Bench,  on  a  case  from 
Chancery,  certified  (c)  that  the  issue  of  such  of  M.'s 
children  as  were  living  at  the  testator's  decease  took  the 
remainder  infee^  ea?pectant  on  tJie  estate  pur  auter  vie  of  die 
trustees  as  tenants  in  common;  and  this  certificate  was 
confirmed  by  Sir  W.  Grants  M.  R. 
•*  Issue "  ex-         The  word  "  issue,"  however,  may  be,  and  frequently  is, 

plained  to  mewi  .  •%  •%  • 

thiidren.         explained  by  the  context  to  bear  the  restricted  sense  of 

children.  A  clause  substituting  issue  for  their  parentSy  it 
seems,  has  such  effect,  the  word  "  parent "  so  used  being 
considered  to  import,  according  to  its  ordinary  meaning, 
father  or  mother^  as  distinguished  from,  and  in  exclusion 
of,  a  more  remote  ancestor. 

Thus,  in  the  case  of  Sibley  v.  Perry  (rf),  where  a  testa- 
tor made  certain  bequests  to  several  persons,  if  living  at 
his  decease,  and,  if  not,  he  directed  that  their  lawful  issue 
should  take  the  shares  which  their  respective  parents,  if 
living,  would  have  taken ;  and  he  made  other  bequests  to 
the  lawful  issue  living,  at  certain  periods,  of  other  persons ; 
Lord  Eldon  thought  it  was  clear,  as  to  the  former  class, 
that  children  were  intended,  and  that  this  was  a  ground  for 
giving  to  the  word  ''  issue  "  the  same  construction  in  the 
other  bequests. 

On  the  same  principle,  in  the  case  of  ffampson  v. 
Brandwood  (^),  it  was  considered  that  a  limitation  in  a 

(e)  See  aoBwer  to  the  queiy,  1         {d)  7  Ves.  532. 
Mer.  680.  («)  1  Madd.  381. 
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deed  to  the  first  male  issue,  lawfully  begotten  by  A.^  was    chap,  xxix. 
restricted  to  sons;  but  the  construction  seems  to  have 
been  aided  by  the  context,  the  next  limitation  being  ex- 
pressly to  daughters. 

Difficulty,  howeyer,    often  arises   from  the  testator  Effect  where 
having  used  the  words  issue  and  children  synonymously,  md  *<  chUdren" 
rendering  it  necessary  therefore,  in  order  to  avoid  the  differently.* 
failure  of  the  gift  for  uncertainty,  that  the  prevalency  of 
one  of  these  respective  terms  should  be  established.  Lord 
Hardundce  thought,  that,  where  the  gift  was  to  several, 
or  the  respective  issues  of  their  bodies,  in  case  any  of 
them  should  be  dead  at  the  time  of  distribution — ^viz.  to 
eswh,  or  their  respective  children  one-fourth,  followed  by 
a  gift  to  survivors,  in  case  any  of  them  should  be  dead 
without  issue,  the  word  "  children  "  was  not  restrictive  of 
"issue"  previously  mentioned,  the  videlicet  being  merely 
explanatory  of  the  shares  to  be  taken,  and  not  of  the 
objects  to  take.     The  word  "  children,"  therefore,  was  to 
be  construed  as  meaning  issue,  and  not  '^  issue  "  abridged 
to  children  (g). 

A  devise  or  bequest  to  nejtt  of  kin  vests  the  property  Gift  to  next  of 
in  the  persons  (exclusively  of  the  widow)  who  would  itnicd. 
take  the  personal  estate,  in  case  of  intestacy,  under 
the  Statutes  of  Distribution ;  subject,  however,  to  this 
material  qualification,  that  it  is  confined  to  those  who 
answer  the  description  of  next  of  kin  properly  so  called, 
to  the  exclusion  of  persons  who  claim  by  representation 
under  the  express  clause  in  the  statute  of  Charles  (A), 

(^)  Wytk  y,  Blachnan,  1  Yes.  sents  the  conyerse  case;  for,  in  a 

sen.   196.     See   also    Horsepocl  y.  will,  where  both  words  were  used  in- 

WaUon^  3  Yes. 383;  RcyteY.Hamil-  differently,  *' issue"  was  restrained 

toff,  4  Yes.  437 ;  DobteU  y.  Welsh,  to  children.    See  also  Jennings  y. 

2  Sim.  319,   stated   post ;   Doe  d.  Neuman,  10  Sim.  219. 

y.  Simpson,  5  Scott,  770,  (A)  22  &  23  Car.  2,  c.  10,  ex- 


also  stated  post.    The  case  of  Cur^     plained  by  29  Car.  2,  c.  30* 
sham  y.  Newland,  2  Scott,  105,  pre- 
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entitling  the  children  of  the  brothers  and  sisters  of  the  in* 

testate  to  stand  in  the  place  of,  and  represent  their  deceased 

parents.    The  claim  of  these  representatives  has  been  the 

subject  of  many  conflicting  dicta  and  determinations.    In 

their  favour  were  the  dictum  of  Lord  Kenyon  (t)»  and  the 

decisions  of  Mr.  Justice  BuRer  {k),  and  Sir  J.  Leach  (l). 

On  the  other  side  were  ranged  the  strongly  expressed 

opinions  of  Lord  Thurlow{m\  Lord  EMon{n)^  and  Sir 

W.  Grant  (o),  and  a  decision  of  Sir  T.  Plumer  (p). 

Nextofkin  Such  was  the  perplexing  state  of  the  authorities  ante* 

wnB  stricu/^I  cedently  to  the  case  of  ELmedey  v.  Young^  which  was 

S!]«lcter.         afi  follows : — ^A  fund  was  settled  by  indenture,  upon  trusty 

after  failure  of  certain  previous  trusts,  for  such  persons 
as  should,  at  the  decease  of  A.,  be  his  newt  tof  kin^  A. 
died,  leaving  a  brother,  and  the  children  of  a  deceased 
brother.  Sir  J.  Leach,  M.  R.,  held,  that  the  children  of 
the  deceased  brother  were  entitled  to  participate  in  {L  e. 
to  take  a  moiety  of )  the  fund ;  his  Honor's  opinion  being, 
that  the  words  "  next  of  kin  "  imported  next  of  kin  ac- 
cording to  the  Statute  of  Distributions  {q).  The  case 
was  then  brought,  by  appeal,  before  Lords  Commis* 
sioners  Shadwdl  and  Bosanquety  who,  after  a  full  examin-* 
ation  of  the  conflicting  authorities,  held,  that  the  trust 
applied  to  the  next  of  Mn  in  the  strictest  sense  of  the 
term,  excluding  persons  entitled  by  representation  under 
the  statute,  and,  consequently,  that  A.'s  surviving  brother 
was  entitled  to  the  whole  fund  (r).    This  decision,  con* 

(0  Stamp  V.  Cooke,  1  Cox,  234.  Ves.  372. 

{k)  PhiUips  V,  Garth,  3  B.  C.  (o)  SmUh    v.    CampbeU,    Coop. 

C.  64.  217. 

{I)  Hinchieyy.MaclarenSylUyl.  (p)  Brandon     v.    Brandon,    3 

&  Keen.  27.  Swanst.  312. 

(m)  Phillips  V.  Garth,  3  B.  C.  (q)  2  Myl.  &  Keen.  82. 

C.  64.  (r)  2  Myl.  &  Keen.  780. 

(n)  Garrick  v.  Lord  Camden,  14 
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curring  as  it  does  with  the  opinions  of  three  of  the  greatest    chap.  xxix. 
equity  Judges  of  recent  times,  may,  it  is  hoped,  be  con- 
sidered to  have  finally  settled  this  long-agitated  question. 

The  construction  of  the  words  "  leiral  representatives,*'  "  L«g«i  repre- 

®  ^  Bcntativcs "  or 

or  "  personal  representatives,"  has  presented  another  "pemonaire- 
perplexing  and  fruitful  topic  of  controversy.  Each  of  how  construed. 
these  terms,  in  its  strict  and  literal  acceptation,  evi- 
dently means  "  executors,"  or  "  administrators,"  who  are, 
properly  speaking,  the  "  personal  representatives  "  of  their 
deceased  testator  or  intestate ;  but  as  these  persons  sustain 
a  fiduciary  character,  it  is  improbable  that  the  testator 
should  intend  to  make  them  beneficial  objects  of  gift; 
and  almost  equally  so,  that  he  should  mean  them  to  take 
the  property  as  part  of  the  general  personal  estate  of 
their  testator  or  intestate,  which  is,  in  effect,  to  make  him 
the  legatee.  Acccordingly,  in  numerous  cases,  the  term 
"  legal  representative,"  or  "  personal  representative,"  has 
been  construed  as  synonymous  with  nea^t  ofkin^  or  rather 
as  descriptive  of  the  person  or  persons  taking  the  personal 
estate  under  the  Statutes  of  Distribution,  who  may  be  said, 
in  a  loose  and  popular  sense,  to  *'  represent "  the  deceased. 

Thus,  in  the  case  of  Bridge  v.  Abbot  (5),  (which  is  a  « Legal  npie. 

B^n  ^fl.^1  v0^tt 

leading  authority  for  this  construction),  a  testatrix  made  held  to  denote 
a  bequest  to  certain  persons,  and,  in  case  of  the  death  of 
any  of  them  before  her  (the  testatrix),  to  his  or  her  legal 
representatives ;  and  Sir  H.  P.  Arden,  M.  R.,  held  the 
next  of  kin  to  be  entitled.  This  construction  has  been  also 
adopted  in  several  recent  cases.  As,  in  Baines  v.  Ottey  (/), 
where  a  testator  gave  certain  real  and  personal  estate 
to  trustees,  in  trust  for  such  persons  as  A.  (a  married 
woman)  should  appoint,  and,  in  default  of  appointment, 
for  her  separate  use,  and,  at  her  decease,  to  convey  the 

{$)  3  B,  C.  C.  224.  See  also  L(mg         (0  1  Myl.  &  Keen.  465. 
V.  Bladtan,  3  Ves.  486. 
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"  Personal  rc- 
proienUtiTe  " 
held  to  mean 
nejFt  of  km. 


**  Legal  repre« 
sentatiyes  " 
similarly  con- 
strued. 


Effect  of  limi- 
tation to  execu- 
tors or  adminis- 
trators in  same 
wiU. 


real  estate  to  such  person  or  persons  as  would  be  the 
heir  at  law  of  the  said  A.,  and  to  assign  the  personal 
estate  to  such  person  or  persons  as  would  be  the  personal 
representative  of  the  said  A. ;  Sir  J.  Leach^  M.  R.,  held 
the  next  of  kin  to  be  entitled. 

Again,  in  the  case  of  Cotton  v.  Cotton  (w),  where  a  tes- 
tator bequeathed  the  residue  of  his  property  to  his  exe- 
cutors, to  be  divided  between  the  gentlemen  thereafter 
named,  or  the  legal  representatives  of  the  said  gentle- 
men, in  the  proportion  that  the  sums  set  against  their 
names  bore  to  each  other.  The  testator  wrote  the  names 
of  twelve  persons,  opposite  to  which  he  placed  different 
figures.  One  of  these  persons  was  dead  at  the  date  of 
the  will,  having  left  a  will.  Lord  Langdale^  M.  R.,  held, 
that  the  next  of  kin  of  the  deceased  person  named  bj 
the  testator,  not  the  residuary  legatees,  were  entitled. 

And  as  a  testator  is  supposed  to  have  a  different 
meaning  whenever  he  uses  a  different  expression,  it  is 
always  a  circumstance  favourable  to  the  construction 
which  reads  the  words  "  legal "  or  "  personal  representa- 
tives "  as  denoting  nest  ofkin^  that  there  is  elsewhere  in 
the  same  will,  and  in  reference  to  another  subject  of  dis- 
position, a  gift  to  the  executors  or  administrators  of  the 
same  individual. 

Thus,  in  the  case  of  Walter  v.  Makin  (ct),  where  a  tes- 
tator gave  £450  to  trustees,  in  trust  for  his  son  for  life, 
and,  after  his  son's  decease,  to  pay  thereout  two  legacies 
of  £100  each  to  two  of  his  daughters,  and  to  pay  the 
residue  to  the  legal  representatives  of  his  son;  and  he 
gave  the  residue  of  his  personal  estate  to  his  son,  his  ese^ 
cutorSj  administrators^  and  assigns;  Sir  L.  Shadwell^  V.  C, 
held,  that  the  words  ^'  legal  representatives  "  meant  next 
of  kin. 


(u)  2  Beav.  67. 


(x)  6  Sim.  148. 
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So,  in  the  case  of  Robinson  v.  Smith  {y\  where  the    chaf.  xxix. 
bequest  was  to  M.»  his  executors,  &C.9  in  trust  to  pay  "  Penonai  re- 
the  interest  to  the  testator's  daughter,  S.,  wife  of  M.,  for  ooottmed^i^/ 
her  separate  use  for  life,  and,  after  her  decease,  to  pay 
the  trust  monies  to  such  persons  as  S.  by  will  should 
appoint,  and,  in  default,  to  her  personal  representatives. 
S.  died  in  her  husband's  lifetime,  without  having  made 
any  appointment,  and  her  husband  claimed  the  fund  as 
her  administrator ;  but  Sir  L.  ShadweU^  V .  C,  decided 
that   the  next    of  kin  of  the   wife    were   beneficially, 
entitled. 

Indeed,  so  strong  has  been  the  leaning  sometimes  in  **  Ezecnton  or 

.         admtnutra- 

&Your  of  the  construction  which  gives  to  words  pointing  ton "  held  to 
at  saccession  or  representation  the  sense  of  next  of  kin,  km. 
that  even  a  gift  to  executors  or  administrators  has  been 
thus  construed. 

As  in  the  case  of  Palin  v.  HUis  (^),  where  a  testator, 
after  bequeathing  certain  pecuniary  legacies,  declared 
that,  in  case  of  the  death  of  any  or  either  of  the  legatees, 
his  or  her  legacy  should  go  to  his  or  her  execuims  or  ad-^ 
mimstratars;  Sir  J,  Leachy  M.  R.,  held,  that  the  residuary 
I^atee  of  one  of  the  legatees,  who  died  in  the  testator's 
lifetime,  v^as  entitled  to  the  legacy;  but  his  decree  viras 
reversed  by  Lord  Broughamy  C,  who  decided  in  favour  of 
the  next  of  kin,  on  the  authority  of  the  case  of  Bridge  v. 
Abbot  {a) ;  his  Lordship  thinking,  that  a  gift  to  executors 
or  administrators  was  wholly  undistinguishable  from  a 
gift  to  legal  representatives. 

From  cases  of  this  description,  however,  we  must  care- 


(/)  6  Sim.  47.    In  another  case,  descendants* 

m  the  sBaneYolume{StythY,  Monro,  (z)  I   Myl.  &  Keen.  470.    But 

6  Sim.  49),  the  word  **  representa-  see   WaUis  v.  Td^hr,  8  Sim.  241, 

tives"  wa3  construed,  by  force  of  stated  post,  44. 

the  context,  as  synonymous  with  (a)  Ante,  99. 
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fully  distinguish  those  in  which  the  words  "  executors  and 
administrators,"  or  ^^  legal  representatives,"  are  used  as 
mere  words  of  limitation. 
«•  Executors  or       As  in  the  commou  case  of  a  gift  to  A.  and  his  exe- 
used  as  wordB     cutors  or  administrators,  or  to  A.  and  his  legal  represent- 
atives, which  will,  beyond  all  question,  vest  the  absolute 
interest  in  A.  (a).     The  same  construction,  too,  in  some 
instances,  has  been  applied  in  cases  of  a  more  doubtful 
complexion ;  as  where  the  bequest  was  to  A.  for  life, 
and,  after  his  decease,  to  his  executors  or  administra- 
tors (b). 
**  Legal  repre-       In  the  casc  of  Price  v.  Strange  (c),  a  testator  devised 
Bimiiariy  con.    real  estatc  to  his  wife  during  widowhood,  and,  at  her 

death  or  marriage,  to  trustees,  upon  trust  for  sale,  and 
directed  that,  in  case  the  death  or  second  marriage  of  his 
wife  should  not  happen  until  his  youngest  child,  being 
a  son,  should  have  attained  twenty-three,  or,  being  a 
daughter,  should  have  attained  that  age,  or  be  married 
with  consent,  his  trustees  should,  immediately  after  the 
receipt  of  the  money  arising  from  the  said  real  estates, 
pay  and  divide  the  same  among  such  of  his  children  as 
should  be  then  living,  and  the  legal  representative  or  repre-^ 
sentatives  of  hiniy  her^  or  them^  as  should  be  then  dead ; 
and  in  case  such  death  or  marriage  of  his  said  wife  should 
happen  during  the  minority  of  any  of  his  said  children, 
then  the  testator  directed  the  trustees  to  pay  an  equal 
proportion  of  the  said  money  to  such  of  his  children  as 
should,  at  that  time,  be  entitled  to  receive  their  shares, 
in  case  he,  she,  or  they  had  been  then  living,  and^  if  dead, 
then  to  his,  her,  or  their  legal  representatives :  Sir  J.  Leach, 
Y.  C,  was  of  opinion  that  these  words  operated  aa  words 

(a)  Luffor  y.  Harmar,  1  Cox,      JVrc^,  4  B.  C.  C.  483. 
250.  (c)  6  Madd.  159, 

(h)  Co.   Litt.  54.  b. ;  Socka  t. 


AND  EXECUTORS  OB  ADMINISTRATORS.  43 

of  limitation,  and  that  a  child  attaining  twenty-three,    chap,  xxix. 

who  died  during  the  widowhood  of  the  wife,  took  a  vested 

interest. 

And  it  should  seem,  that  where  the  word  ^^  assigns  "  is  Limitation  to 

executors,  ad- 

Bubjoined  to  ^*  executors  and  administrators,"  they  are  mixuBtraton, 
always  read  as  words  of  limitation,  and  not  as  designating 
nea^  of  kin. 

Thus,  in  GraffUejf  v.  Humpage{d\  where  a  sum  of 
£4000  was  bequeathed  by  A.  to  trustees,  in  trust  for  his 
wife  and  daughter,  and  the  survivor,  for  life,  for  their 
separate  use,  and,  after  the  decease  of  the  survivor,  in 
trust  for  the  daughter's  children,  if  any,  and,  if  none,  then 
the  testator  gave  one  moiety  of  the  £4000  to  his  brother  I., 
and  the  other  moiety  to  such  persons  as  the  daughter 
should,  by  deed  or  will,  appoint,  and,  in  default,  to  tlie 
AFecutorSf  administrators^  or  assigns  of  the  daughter.  The 
daughter  died  in  the  lifetime  of  her  husband,  childless^ 
and  without  having  made  any  appointment ;  and  the  hus- 
band was,  on  the  ground  above  mentioned,  held  to  be 
entitled  as  her  administrator. 

Supposing  the  words  "  executors  "  or  "  administrators  "  whether  exe- 

.     •        •  •  cutori  or  ad- 

not  to  be  used  as  words  of  limitation,  the  question  arises,  ministrators  aro 

•  .1  entitled  for 

whether  the  property  so  given  vests  m  the  persons  an-  their  own  bene- 
swering  such  description  for  their  own  benefit,  or  is  to  be 
administered  as  part  of  the  personal  estate  of  the  testator 
or  intestate. 

The  former  result,  indeed,  is  so  manifestly  contrary  to 
probable  intention,  that  the  case  of  Evans  v.  Charles  {e), 
in  which  this  construction  prevailed,  has  been  generally 
condemned ;  and  the  Judge,  whose  solitary  approbation 
the  decision  has  elicited,  did  not  choose  to  follow  its 

(i)  1  Bear.  46.  See  also  ffames  Churchill  y.  DMen^  Sngd.  Pow« 
T.  Hamegy  2  Keen.  646.  4th  Ed.,  276,  n. 

(e)  1     Anstr.    128.       See    also 
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OHAP.  XXIX.  authority  (e) ;  and  such  a  construction  would  be  the  morcr 
palpably  absurd,  now  that,  by  express  enactment  (^),  ex- 
ecutors are  excluded  from  taking  beneficially,  by  virtue 
of  their  office,  even  the  undisposed-of  personal  estate  of 
their  testator.  Accordingly,  it  seems  to  be  established^ 
that,  unless  a  contrary  intention  appears  by  the  context, 
whatever  is  bequeathed  to  the  executors  or  administra- 
tors of  a  person  vests  in  them  as  part  of  the  personal 
estate  of  the  testator  or  intestate. 

Whether  eze-        Thus,  where  (h)  a  testator  bequeathed  £500  to   B. 

SsSatora'are  '  durfug  the  life  of  A.,  and  if  B.  died  in  A.'s  lifetime,  then 

their  own^'       to  such  pcrsous  as  B.  should  by  will  appoint,  and,  in 
^  '*  default  of  appointment,  to  his  ea^ecutors  or  administrators ; 

Lord  Langdale^  M.  R.,  held,  that  the  executor  of  B.  was 
bound  to  apply  the  legacy  according  to  the  purposes  of 
the  will.     It  is  singular  that  no  claim  was  advanced  by 
the  next  of  kin,  on  the  authority  of  the  case  of  Palin  v. 
HiUs. 

If,  however,  the  testator  explicitly  declares  that  the 
executors  or  administrators  shall  be  entitled  for  their 
own  benefit,  this  construction  must  prevail  against  any 
suggestion  as  to  the  improbability  of  such  a  mode  of 
disposition. 

As,  in  WaUis  v.  Taylor  (e),  where  a  testatrix  bequeathed 
a  fund  to  trustees,  in  trust  to  pay  the  interest  for  the 
separate  use  of  her  daughter  for  life,  and,  after  her 
decease,  upon  trust  to  transfer  the  principal  to  her  exe- 
cutors or  administrators,  to  and  for  his^  her^  or  their  use 
and  benefit  absolutely  for  ever ;  Sir  L,  ShadweU^  V.  C, 
held,  that  the  husband  of  the  daughter,  on  his  taking 

(e)  See  Lcng  v.  BlaekaU^  3  Yes.  325.    See  also  Hames  y.  Hames,  2 

483.  Keen.  646. 
(^)  Vide  Stat.  1  Wm.  4,  c.  40.  (i)  8  Sim.  241. 

(fi)  SUKkt  y.  Ihdsle^^  1  Keen. 
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out  administration,  was  absolutely  entitled  for  his  own    crap.  xzix. 
benefit. 

In  this  case,  the  point  of  contention  was  not  so  much  Remark  on 
whether  the  administrator  was  entitled  in  his  own  right  hr. 
beneficially,  or  in  his  representative  character,  (this  being,  in 
regard  to  a  husband-administrator,  a  matter  of  no  import* 
ance,  unless  there  are  creditors,  as  he  retains  the  property 
for  his  own  benefit,)  but  whether,  according  to  the  case  of 
Palin  y.  ffiUsy  the  bequest  was  not  to  be  construed  as 
applying  to  the  next  of  kin.     The  testator's  intimation, 
that  the   legatees   should   take  for  their  own  benefit, 
was  not  only  consistent  with,  but,  perhaps,  was  rather 
farourable  to  this  construction,  as  tending  to  shew  that  the 
testator  had  in  his  view  persons  who  might  reasonably 
be  presumed  to  be  intended  as  beneficial  objects  of  gift. 

The  word  relations  taken  in  its  widest  extent  embraces  Gift"  to  ««>*- 

tiont,  how  ooo- 

an  almost  illimitable  range  of  objects ;  for  it  comprehends  •tmed. 
persons  of  every  degree  of  consanguinity,  however  remote, 
and  hence,  unless  some  line  were  drawn,  the  effect  would 
be,  that  every  such  gift  would  be  void  for  uncertainty. 
In  order  to  avoid  this  consequence,  recourse  is  had  to 
the  Statutes  of  Distribution ;  and  it  has  been  long  settled, 
that  a  bequest  to  relations  applies  to  the  person  or  per^ 
sons  who  would,  by  virtue  of  those  statutes,  take  the 
personal  estate  under  an  intestacy,  either  as  next  of  kin, 
or  by  representation  of  next  of  kin  (k). 

It  was  formerly  doubted  whether  this  construction 
extended  to  devises  of  real  estate,  but  the  affirmative 
was  decided  in  the  case  of  Doe  d.  Thwaites  v.  Over  (/ ), 

{k)  sell.  Rep. 77;  Pre. Ch. 402;  88;  9  Yes.  319;  3  Mer.  437,  689. 

GUb.  Eq.  Ca.  92 ;  1  Atk.  469 ;  Ca.  But  as  to  powers  in  favoar  of  rela- 

temp.  Talb.  251 ;  2  Eq.  Ca.  Ab.  tioxu,  see  2  Sugd.  Pow.,  6th  Ed., 

368,  pi.  13 ;  Dick.  50,  380 ;  Amb.  255,  262. 

70 ;  1  Dnrn.  &  E.  435,  n.,  437,  n. ;  (/)  1  Taunt.  263. 
3  B.  C.  C.  234 ;  4  Id.  207  ;  8  Yes- 
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CRAP.  XXIX.    where  a  testator  devised  all  his  freehold  estates  to  his 

wife  for  life,  and,  at  her  decease,  to  be  equally  divided 

Objects  of  a  gift  amoTig  his  relations  on  his  side;  and  it  was  held,  that  the 

tennined  by   '  three  first  cousins  of  the  testator,  who  were  his  next  of 

Statute  of  Dis«    •■  •  <    i  •       j«      xi.  i.*xi    3         a  j.  1    * 

tributions.        km  at  his  death,  were  entitled.     A  counter  claim  was 

made  by  the  heir  at  law,  who  was  the  child  of  a  deceased 
first  cousin,  and  who  contended,  that  the  devise  waa  void 
for  uncertainty.  One  of  the  first  cousins,  who  was  the 
nearest  paternal  relation,  also  claimed  the  whole,  as  being 
designated  by  the  words  "  on  my  side ; "  but  the  Court 
was  of  opinion,  that  those  words  did  not  exclude  the 
maternal  relations,  they  being  as  nearly  related  to  the 
testator  as  the  relations  ex  parte  patema. 

The  rule  which  makes  the  Statute  of  Distributions  the 
guide  in  these  cases,  is  not  departed  from  on  slight 
grounds.  Thus,  the  exception  out  of  a  bequest  to  rela- 
tions, of  a  nephew  of  the  testator  (who  was  the  son  of 
a  living  sister),  was  not  considered  a  valid  ground  for 
holding  the  gift  to  include  other  persons  in  the  same 
degree  of  relationship,  and  thereby  let  in  the  children  of 
a  living  sister,  to  claim  concurrently  with  their  parent, 
and  other  surviving  brothers,  sisters,  and  the  children 
of  a  deceased  brother  of  the  testator  (m). 

To  "  rdation "      There  is,  it  seems,  no  difference  in  effect  between  a 

in  the  tiiurular.  .      , 

gift  to  relations  in  the  plural,  and  relation  in  the  singular ; 
the  former  would  apply  to  a  single  individual,  and  the 
latter  to  any  larger  number;  the  term  relation  being 
regarded  as  nomen  coUectivum.  And  this  construction  ob- 
tained in  one  case  (n)  where  the  expression  was  "  my 
nearest  relation  of  the  name  of  the  Pyots." 
Distribution,  The  Statute  of  Distributions  not  only  determines  the 
stirpes  or  per    objccts  of  a  gift  to  relations,  but  also  regulates  the  pro- 


capita. 


(m)  Bojtner  v.  Mwobray^  3  B.  C.         (w)  Pytd   y.  Pyot^  1  Ves.  sen. 
C.  234.  2Sn. 
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portions  in  which  they  take,  the  gift  being  held  to  apply  chap,  xxjx. 
to  the  next  of  kin,  and  the  persons  whom  the  Statute 
admits  by  representation,  the  whole  taking  per  stirpes, 
not  per  capita ;  that  is,  the  property  is  distributed  pro* 
portionably  among  the  stocks,  not  equally  among  the 
several  individual  objects  of  every  degree. 

Thus,  if  a  testator  bequeaths  personal  estate  to  his  re-  simki  regaia. 
lations,  and  dies  leaving  a  child  and  two  grandchildren,  dutriLtion.  ^ 
the  children  of  a  deceased  child,  and  also  a  great  grand- 
child sprung  from  the  same  stock,  but  whose  parent  is 
dead,  the  property  is  divisible  into  moieties ;  one  of  which 
goes  to  the  surviving  child  of  the  testator,  and  the  other 
is  again  divided  into  thirds,  two  of  which  belong  to  the 
two  surviving  grandchildren  of  the  testator,  and  the  re- 
maining third  to  the  child  of  the  deceased  grandchild ;  as 
the  statute  allows  representation  among  lineal  descend- 
ants through  all  the  degrees  indefinitely.  If,  however, 
the  testator  had  himself  left  no  descendant,  and  the  facts 
above  suggested  were  applicable  to  the  family  of  a  de- 
ceased brother,  the  second  moiety  would  have  been  dis- 
tributable solely  among  the  two  surviving  grandchildren 
of  the  deceased  {i.  e.  the  testator's  great  nephews,)  to  the 
exclusion  of  the  great  grandchildren,  {i.  e.  the  testator's 
great-great-nephews ;)  as  the  Statute  of  Distributions  does 
not  admit  of  representation  among  collaterals  beyond 
brothers'  and  sisters'  children. 

If^  however,  the  testator  has  introduced  into  the  gift  Effect  of  wordi 

•    !•  i.  I'x        ^       ^«    •      X*  ^  directing  an 

expressions  pomtmg  at  equality  of  participation,  of  course  equal  diiuibu. 
the  statutory  mode  of  distribution  is  excluded,  and  all 
the  objects  of  every  degree  are  entitled  in  equal  shares  (o). 
And  even  in  the  absence  of  any  expressions  of  this 
nature,  such  is  the  destination  of  the  property  in  analogy 

(o)  TT^omas  ▼.  Hdey  Cas.  temp.      C.  C.  31 ;  Rayner  t.  Nbwbrt^f  3  Id. 
Tfllb.  251 ;  Green  v.  Howard^  IB      234;  Bu$ier  v.  Siratton^  Id.  369.     . 
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«( 


nearest '  re- 


lationa. 


Nearest  rela- 
t'ons,  **  as  sii- 
ters  nephews, 
and  nieces." 


ReUtkms  of 
the  half-blood. 


to  the  statutory  rule,  unders  a  gift  to  relations,  where 
all  the  objects  within  the  line  are  of  equal  degree ;  for 
instance,  if  the  testator  left  no  child  but  nine  grand- 
children descended  from  two  stocks,  the  property  would  be 
divisible,  not  (as  in  the  case  before  suggested)  into  moie- 
ties, one  to  the  children  of  each  deceased  child,  but  among 
all  the  grandchildren  pari  passu,  i.  e.  each  would  take 
one-ninth;  the  distribution  in  the  one  case  being  per 
stirpes,  and  in  the  other  per  capita. 

The  objects  of  a  gift  to  "  relations  "  are  not  varied  by 
its  being  associated  with  the  word  "  near  "  ( /?).  But 
where  the  gift  is  to  the  *^  nearest  relations,''  the  next  of 
kin  will  take,  to  the  exclusion  of  those  who,  under  the 
statute,  would  have  been  entitled  by  representation. 
Thus,  surviying  brothers  and  sisters  would  exclude  the 
children  of  deceased  brothers  and  sisters  (q),  or  a  living 
child  or  grandchild,  the  issue  of  a  deceased  child  or 
grandchild.  Where,  however,  the  testator  added  to  a 
devise  to  nearest  relations,  the  words  ^*  a9»  sisters,  nephews, 
and  nieces,''  Sir  Uqyd  Kenyan,  M.  R.,  directed  a  distri- 
bution according  to  the  statute ;  and  they  were  held  to 
take  per  stirpes,  though  it  veas  contended,  that  all  the 
relations  specified  should  take  per  capita,  including  the 
children  of  a  living  sister.  His  Honor,  however,  thought 
that  the  testator  had  a  distribution  according  to  the 
statute  in  his  view ;  at  all  events,  that  the  contrary  was 
not  sufficiently  clear  to  induce  him  to  depart  from  the 
common  rule.  The  children  of  the  living  sister,  therefore,* 
were  excluded  (r). 

As  relations  by  the  half-blood  are  within  the  statute, 
so  they  are  comprehended  in  gifts  to  next  of  kin  and  to 

(p)  Whith4ime  y.  Harris,  2  YeB.  /SknHhY.Campbell,19Ye8.400;S.C. 

sen.  627.    See  also  19  Yes.  403.  6.  Coop.  276.    But  see  JEd^  y, 

(q)  Pyot  v.  Pyoty  1  Yes.  sen.  336 ;  JSkUMwy,  Amb.  70. 

Manh  y.  Marsh,  1  B.  C. ' C.  2dd;  (r)  S^mpe  y.  Ooote,  1  Cox,  2Si. 
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relations ;  and  a  bequest  to  the  next  of  kin  of  A,  "  of  her    mxr.  xm. 
own  blood  and  family  as  if  she  had  died  sole,  unmarried, 
and  intestate,"  has  received  the  same  construction  (s). 

A  gift  to  next  of  kin  or  relations,  of  course,  does  not  ReUtioiu  by 
extend  to  relations  by  aflinitj  (/),  unless  the  testator  has 
subjoined  to  the  gift  expressions  declaratory  of  an  in-* 
t^tion  to  include  them.  Such,  obviously,  is  the  effect 
of  a  bequest  expressly  to  relations  '^  by  blood  or  mar^ 
riage,''  which  lets  in  all  persons  married  to  relations  (u). 
It  is  clear  that  a  gift  to  next  of  kin  or  relations  does  not 
include  a  husband  (<r)  or  wife  ( y) ;  and  such  has  been  also 
the  adjudged  construction  of  a  bequest  to  **  my  next  of 
kin,  (is  if  I  had  died  intestate  {z) ;"  the  latter  words  being 
considered  not  to  indicate  an  intention  to  give  to  the 
persons  entitled  under  the  statute  at  all  events;  i.  e. 
whether  next  of  kin  or  not. 

A  difficulty  in  construing  the  word  relations  sometimes  reUtions/'^how 
arises  from  the  testator  having  superadded  a  qualification  ^"^ 
of  an  indefinite  pature ;  as  where  the  gift  is  to  the  most 
desermng  of  his  relations ;  or  to  his  poor  or  necessitous 
relations.  In  the  former  case,  the  addition  is  disre- 
garded, ajs  being  too  uncertain  (a) ;  and  the  better  opinion, 
according  to  the  authorities  is,  that  the  word  poor 
also  is  inoperative  to  vary  the  construction,  though  the 
cases  are  somewhat  conflicting  {b).    In  an  early  case  (c) 


(<)  ChUon  Y.  Scaranete,  1  Madd.  Ved.  53. 

45.  (z)  Oarrick  v.  Lord  Camden^  14 

(0  Maiikmd  v.  Adair^  3  Yes.  Yes.  372. 

231.  (a)  DoyUy  v.  Attorney-General^ 

(«)  J)eviime  v.  MettUh,  6  Yes.  4  Yin.  Abr.  485,  pi.  16 ;  S.C.2  £q. 

£29.  Ca.  Abr.  194,  C.  15. 

(x)   Watt  T.  Watt,  3  Yes.  244 ;  {h)  Widmore  r,  Woodroffe,  Amb. 

Anderson  y.  DawBon^  15  Yes.  537 ;  638 ;  51  (7.  Anon.  1  P.  W.  376. 

Bail^  T.  Wright,  18  Yes.  49.  (c)  Anon.  1  P.  W.  376. 
•  (j)  NieholU  T.  Savage,  e\U  18 

VOL.  n.  E 
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relationB,  re- 
garded as 
charity. 


it-  was  said  that  the  word  "  poor  "  was  frequently  iised  as 
a  term  of  endeannent  and  compassion;  as  one  often  says, 
my  poor  father,  &c. ;  and  accordingly  a  countess  (but 
who,  it  seems,  had  not  an  estate  equal  to  her  rank)  was 
held  to  be  entitled  under  such  a  bequest.  In  Widmore 
V.  Woodroffe  (rf),  a  testator  bequeathed  two-thir<j3  of  his 
property  to  the  most  necessitatis  of  his  relations  by  his 
father's  and  mother's  side ;  and  Lord  Camden  said  the 
bequest  would  stand  upon  the  word  relations  alone,  the 
word  poor  being  added,  made  7iO  difference ;  there  was  no 
distinguishing  between  the  degrees  of  poverty.  This  de* 
cision  may  be  considered  to  have  overruled  the  earlier 
cases  of  Jones  v.  Beak  (e),  and  Attomey-^General  v.  Buck^ 
land  (jr),  in  each  of  which  a  gift  to  poor  rdations  ytsb 
extended  to  necessitous  relations  b^ond  the  Statutes  of 
Distribution. 

In  several  cases,  gifts  to  poor  relations  seem  to  have 
been  regarded  as  charitable  dispositions. 

Thus  in  the  case  of  Isaac  v.  Defriez{h\  where  the 
bequest  was  to  the  testator's  own  and  his  wife's  "  poorest 
relations,"  to  be  distributed  proportionably,  share  and 
share  alike,  at  the  discretion  of  his  executors,  it  seems  to 
have  been  considered  as  a  charity,  but  was  confined  to 
persons  who  were  within  the  Statutes  of  Distribution. 

So  in  Brunsden  v.  Wodredge  (^),  where  B.  bequeathed 
£500  on  a  certain  event,  to  be  distributed  among  his 
mother's  poor  relations.  Also  W.,  (the  brother  of  B.,) 
devised  real  estates  to  A.  and  his  heirs,  in  trust  to  sell  to 
pay  debts,  and  pay  the  overplus  to  such  of  his  mother's 
poor  relations,  as  A.,  his  heirs,  &c.,  should  think  objects 
of  charity ;  Sir  Ilhomas  SeweU,  M.  R.,  held,  that  the  true 


{d)  Amb.  6Se. 

(e)  2  Vem.  381. 

(g)  Cited  1  Yes.  sen.  231, 


{h)  Amb.  595;  more  oorrectlyy 
17  Ves.  373,  n. 
(0  Amb.  m;S.a  Dick*  380. 
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eonstraction  of  both  wills  was,  "  such  of  my  mother's   chap,  xxix, 
relations  as  are  poor  and  proper  objects."     He  said  the 
difference  wae^  that  the  latter  gave  a  discretionary  power 
to  the  executor,  and  the  former  did  not. 

Again  in  the  case  of  White  v.  White  (A:),  a  legacy  of 
£3000  for  the  purpose  of  putting  out  poor  relations  ap« 
prentices  was  supported  as  a  charity. 

In  the  case  of  MaAon  v.  Savage  (l)^  a  testator  be- 
queathed to  his  executor  £1000,  to  be  distributed  among 
his  (the  testator's)  poor  rdations^  or  such  other  ob- 
jects of  charity  as  should  be  mentioned  in  his  private 
instmcticms.  He  left  no  instructions ;  and  it  was  held  by 
Lord  JRedesdale  that  the  testator's  design  was  to  give  to 
them  as  objects  of  charity,  and  not  merely  as  relations. 
His  Lordship  thought  that  the  executors  had  a  discre- 
tionary power  of  distribution,  and  need  not  include  all 
the  testator's  poor  relations. 

This  case  is  clearly  distinguishable  from  a  simple  gift  Remark  on 
to  poor  relations ;  for  the  additional  words  denoted  that  wtge. 
charity  was  the  main  object  of  the  testator.  The  same 
remark  applies  to  the  will  of  W.  in  Brunsden  v.  Wool^ 
redge ;  which  decision  in  regard  to  the  will  of  B.,  is  not 
reconcUeable  with  Widmore  v.  Woodrofe ;  but  the  Court 
probably  allowed  itself  to  be  influenced  by  the  terms  of 
the  other  will. 

In  a  subsequent  case  (m).  Sir  J.  Leachy  M.  R.,  held 
that  a  deyise  of  real  estates  to  trustees  *'  in  trust  to  pay 
the  rents  to  such  of  my  poor  relations  as  my  trustees  shall 
think  most  deserving,"  was  a  charitable  trust,  and  conse- 
quently was  void  as  a  gift  of  an  interest  in  land. 

The  question,  however,  which  more  than  any  other  has 

(k)7yeB.423;BdeAttomiy-Oe'  (m)  Hail  r.  Attorw^-Qeneral, 
neral  v.  Price,  17  Ves.  371.  BoUfl,  28  July,  1829. 

CO  1  Sch.  &  Lef.  Ill, 
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52  GIFTS  TO   NEXT   OF  KIN 

CHAP.  XXIX.    been  the  subject  of  controversy  in  gifts  to  next  of  kin 
At  what  period  and  Tclations,  refers  to  the  period  at  which  the  objects 

the  next  of  kin 

are  to  be  a«cer-  are  to  be  ascertained ;  in  other  words,  whether  the  person 

tained. 

or  persons  who  happen  to  answer  the  description  at  the 
testator's  death,  or  those  to  whom  it  applies  at  a  future 
period,  are  intended.  Where  a  devise  or  bequest  is  simply 
to  the  testator's  own  next  of  kin,  it  necessarily  applies  to 
those  who  sustain  the  character  at  his  death.  It  is  equally 
clear  that  where  a  testator  gives  real  or  personal  estate 
to  A.  (a  stranger)  during  his  life,  or  for  any  other  limited 
interest,  and  afterwards  to  his  own  next  of  kin,  those 
who  stand  in  that  relation  at  the  death  of  the  testator 
will  be  entitled,  whether  living  or  not  at  the  period  of 
distribution  (w) ;  there  being  nothing  in  the  mere  circum- 
stance of  the  gift  to  the  next  of  kin  being  preceded  by  a 
life  or  other  limited  interest  to  vary  the  construction ; 
the  result  in  fact  being  the  same  as  if  the  gift  had  been 
**  to  my  next  of  kin,  subject  to  a  life  interest  in  Ar  The 
death  of  A.  is  the  period,  not  when  the  objects  are  to  be 
ascertained,  but  when  the  gift  takes  effect  in  possession. 
To  next  of  kin        Where  the  gift  is  to  the  next  of  kin  of  a  person  then 

of  deceased  per« 

■on«  actually  dead,  or  who  happens  to  die  before  the  testator, 

the  entire  property  (at  least,  if  there  be  no  words  severing 
the  joint  tenancy,)  vests  in  such  of  the  objects  as  survive 
the  testator  (o).  If  it  be  to  the  next  of  kin  or  relations  of 
a  person  who  outlives  the  testator,  of  course  the  descrip- 
tion cannot  apply  to  any  individual  or  individuals  at  his 
(the  testator's)  decease,  or  at  any  other  period  during  the 
life  of  the  person,  whose  next  of  kin  are  the  objects  of 

(n)  HairringUm  r.  Harte,  1  Cox,  of  seveianoe,  the  question,  whether 

131.    See  also  3  B.  C.  C.  284;  4  Id.  the  gift  could  be  read  as  applying 

^07 ;  3  East,  278 ;  3  Mer.  689.  to  such  of  the  next  of  kin  as  survive 

(o)   Faux  Yr  Henderson^  1  Jac.  &  the  testator,  did  not  arise,  as  they 

Walk.  388,  n.  There  being  no  words  Were  entitled  quftcunque* 
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gift  ( p).   The  vesting  mnst  await  his  death,  and  will  apply    chap,  xxnc. 
to  those  who  first  answer  the  description,  without  regard 
to  the  &ct  whether  by  the  terms  of  the  will  the  distribu- 
tion is  to  take  place  then  or  at  a  subsequent  period  (q). 

The  rule  of  construction,  which  makes  the  death  of  the 
testator  the  period  of  ascertaining  the  next  of  kin,  is  ad-* 
hered  to,  notwithstanding  the  terms  of  the  will  confine 
the  gift  to  next  of  kin  living  at  the  period  of  distribution ; 
for  this  merely  adds  another  ingredient  to  the  qualifica- 
tion of  the  objects,  and  makes  no  farther  change  in  the 
construction.  Indeed,  it  rather  affords  an  argument  the 
other  way. 

Thus,  where  (r)  a  testator  directed  personal  estate,  and  Next  of  kin 
the  produce  of  real  estate,  to  be  laid  out  for  accumulation  ton  period, 
for  ten  years,  and  then  a  certain  part  thereof  divided 
among  such  of  the  next  of  kin  and  personal  representatives 
of  B.,  as  should  be  then  living^  Lord  Thurlow  held,  that  the 
next  of  kin  at  the  testator's  death,  surviving  the  specified 
period^  were  entitled ;  far  it  was  plain  that  the  testator 
meant  some  doss  ofpersons^  of  tvfiom  it  was  doubtful  wher 
(her  th^  would  live  ten  years. 

The  same  construction  prevails,  though  the  tenant  for  Prior  legatee 
life,  at  whose  death  the  distribution  is  to  be  made,  is  one  of  the  next 
himself  one  of  the  next  of  kin.  As  where  (s)  a  testator 
bequeathed  £5000  in  trust  for  his  daughter  for  life,  and 
after  her  decease  for  her  children  living  at  her  decease,  in 
such  shares  as  she  should  appoint ;  and  in  case  she  should 
leave  no  child,  then  as  to  £1000  part  thereof  in  trust 
for  the  executors,  administrators,  and  assigns  of  the 
daughter ;  and  as  to  £4000,  the  remainder,  in  trust  for 

(p)  Dawcenr.EarlofChrdndonf         (r)  J^nJt  y.  Lewis.  8  B.  C.  C. 

1  Vera.  36,  355. 

iq)  Cruvfys  r.  (hlman,  9  Ves.         (*)  HoUow^  r.  Hollowa^^  5  Ves. 

319.  399. 
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tlie  person  or  persons  who  should  be  his  heir  or  heirs  at 
law.  The  daughter  died  without  leaving  children.  She 
and  two  other  daughters  were  the  testator's  heirs  at  law. 
Sir  R.  P.  ArdeUj  M.  R.,  held,  the  heirs  at  the  time  of  the 
testator's  death  to  be  entitled,  from  the  absence  of  expres- 
sion, shewing  that  these  words  were  necessarily  confined 
to  another  period,  which,  he  said,  required  something  very 
special.  He  thought  the  word  "  heirs  "  was  to  be  con- 
strued as  next  of  kin,  but  this  it  was  unnecessary  to 
determine,  the  daughters  being  entitled  quacunque  via. 

But  it  should  seem  that  if  there  is  a  gift  to  a  person 
for  life,  with  remainder  to  the  testator's  relations,  and  the 
person  taking  the  life  interest  is  the  s(de  next  of  kin  at 
the  death  of  the  testator,  the  gift  will  be  considered  bs 
referring  to  the  person  answering  the  description  at  the 
death  of  the  tenant  for  life. 

Thus  in  the  case  of  Jones  y.  Colbeck  (<),  where  a  tes«< 
tator  devised  the  residue  of  his  estate  to  the  children 
of  his  daughter  M.,  and  until  she  should  have  children, 
or  if  she  should  survive  them,  then  to  the  separate  use  of 
M.  during  her  life;  and  after  the  decease  of  his  said 
daughter  and  her  children,  in  case  they  should  all  die 
under  twenty-one,  that  the  residuum  should  go  and  be 
distributed  among  his  relations  in  a  due  course  of  admi- 
nistration. The  daughter  was  the  only  next  of  kin  at 
the  testator's  death.  Sir  W,  Grants  M.  R.,  thought  it 
was  clear  that  the  testator  intended  to  speak  of  relations 
not  at  the  time  of  his  own  death,  but  at  that  of  his 
daughter,  or  her  issue  under  twenty-one;  his  Honor 
deeming  it  impossible  that  the  testator  could  mean  that 
the  relations  who  were  to  take  in  that  event,  were  the 
daughter  herself,  who  the  testator  evidently  thought 
would  survive  him, 

(0  8  Yes.  38. 
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But  might  not  the  testator,  instead  of  giving  to  the    chap,  xxix. 
daughter  nominatim,  choose  to  give  to  her  hj  a  descrip- 
tion, which,  if  she  died  in  his  lifetime  would  carry  his 
boantj  to  other  objects  ?    Sir  i2.  P.  Arden^s  principle  was, 
that  where  a  testator  has  constituted  his  devisees  by  a  Obsenratioiit 
general  description,  these  words  must  be  considered  as  Coibeck. 
referring  to  the  death  of  the  testator,  '^  unless  by  the 
context,  or  by  the  ex{>ress  words,  they  plainly  appear  to 
be  intended  otherwise;"  but  this  principle  seems  to  have 
been  somewhat  relaxed  in  the  last  case,  and  perhaps  still 
more  bo  in  those  remaining  to  be  stated,  in  which  a  strong 
disposition  is  manifested  to  adhere  to  the  doctrine  of  the 
case  of  Jones  v.  Cdheck.     Thus  in  Briden  v.  Hewlett  {u)y 
where  a  testator  bequeathed  all  his  personalty  in  trust  for 
his  mother  for  life,  and  after  her  decease,  unto  such  per- 
sons as  she   by  will  should  appoint;  and  in  ease  his 
mother  should  die  without  a  will,  then  to  such  person  or 
persons  as  would  be  entitled  to  the  same  Ijf  virttie  of  the 
SUUute  of  DistrUmtions,  The  mother  was  the  testator's  sole 
next  of  kin  at  his  death ;  and  Sir  J.  Leach^  M.  R.,  held  Effect  whm 
that  die  was  not  entitled  absolutely  in  this  character,  and  mmSlo^si 
that  the  property  devolved  to  the  testator's  next  of  kin  ****  ^ 
at  tibe  time  of  the  decease  of  the  mother.     '*  It  is  im- 
possible," said  his  Honor,  "  to  contend  that  this  testator 
meant  to  give  the  property  in  question  absolutely  and 
entirely  to  his  mother,  because  he  gives  it  to  her  for  life, 
with  a  power  of  appointment.     In  caae  of  her  death 
without  a  will,  the  testator  gives  his  property  to  such 
person  or  persons  as  would  be  entitled  to  it  by  virtue  of 
the  Statute  of  Distributions.     Entitled  at  what  time? 
The  word  *  would '  imports  that  the  testator  intended  his 
next  of  kin  at  the  death  of  his  mother." 

(tf }  2  Mjrl.  &  Keen,  90.    But  see  Hartqf  y,  Jffarv^,  post,  74,  n. 
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And  even  where  the  construction  which  refers  the  de- 


Deciaration       scrfption  to  ncxt  of  kin  at  the  period  of  distribution,  was 

that  next  of  km  ^  ^  * 

sbau  take  vested  excludcd  bv  a  declaration  that  the  next  of  kin  should 

interests  at  tes-  i       i_  • 

tator's  decease,  take  Ycsted  interests  at  the  testator's  death,  this  was  con- 
sidered as  not  affording  a  ground  for  letting  in  the  prior 
legatee  for  life,  (who  was  the  sole  next  of  kin  at  that 
period,)  but  the  gift  was  held  to  apply  to  the  persons 
who  would  have  been  next  of  kin  at  the  testator's  death, 
if  the  legatee  for  life  had  been  then  dead^  without  issue,  the 
context  appearing  to  aid  this  construction. 

Thus,  in  the  case  of  Bird  t.  Wood  (.r),  where  the 
bequest  was  to  the  testatrix's  daughter  for  life,  and,  after 
her  death,  as  she  should  appoint,  and,  in  default  of 
appointment,  to  her  (the  testatrix's)  next  of  kin,  to  be 
considered  as  a  vested  interest  from  the  testairue^s  deaths 
ea^cept  as  to  any  child  afierwards  bom  of  her  daughter. 
The  daughter  having  died  childless,  and  without  making 
any  appointment,  Sir  J.  Leach^  V.  C,  held,  that  the  per* 
sons  who  would  be  next  of  kin  at  the  testatrix's  death, 
if  her  daughter  had  been  then  dead  without  children, 
were  plainly  intended.  The  daughter  herself  could  not 
be  such  next  of  kin ;  for  they  were  to  take  at  her  death. 

The  exception  of  the  daughter's  chUdren  seems  to  give 
rather  a  special  character  to  this  case. 
Beqnest,  in  de-      And  it  scems,  that  if  property  be  given  to  a  testator's 

feasance  of  a  xi»i-'j^  r  •  "ija  •      r  jf 

prior  gift,  to  the  ucxt  of  kiu  lu  defeazauce  of  a  pnor  gift  m  favour  of  per-^ 
l^^ump'  sons,  who,  if  they  survive  him,  will  be  his  next  of  kin  at 
tivc  n    o      .  j^.g  death,  the  gift  is  considered  as  pointing  to  next  of  kin 

at  a  future  period. 

As  where  (y)  a  testator  bequeathed  the  residue  of  his 
personal  estate,  upon  trust  (among  other  things)  to  raise 
the  sum  of  £200,  and  pay  the  same  to  his  son  J.,  and  he 

(a?)  2  Sim.  &  5tu.  400.  (y)  Miller  y.  Eaten,  Coop.  272. 
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gave  the  interest  of  the  residue  of  the  personalty  to  his  (tes-  ohap.  mx. 
tator's)  widow  for  life ;  and,  after  her  deceaae,  one  moiety 
to  his  son  C,  and  the  other  moiety  thereof  to  J.  By  a 
codicil  he  declared,  that,  in  case  his  son  C.  shonld  die  in 
the  lifetime  of  the  testator's  widow,  and  his  son  J.  should 
be  living,  he  gave  to  J.  the  share  of  C. ;  but,  in  case  C. 
and  J.  should  both  die  in  the  lifetime  of  the  testator's 
wife,  he  directed,  that,  after  her  decease,  the  whole  of 
the  residue  of  his  personal  estate,  after  securing  a  certain 
annuity,  should  go  to,  and  be  divided  among  (dl  and  evert/ 
his  (the  testator's)  neai  of  kin,  in  eqtud  shares.  C.  and  J. 
survived  the  testator,  and  died  in  the  lifetime  of  the 
widow.  Sir  W.  Grants  M.  R.,  held,  that,  as  the  testa- 
tor had  given  by  express  bequest  to  his  sons,  who  were 
his  next  of  kin  living  at  his  death,  he  must,  when  he  used 
the  term  **  next  of  kin,''  have  meant  his  next  of  kin  at 
some  other  period  than  at  his  decease,  and,  therefore, 
that  the  next  of  kin  at  the  death  of  the  widowy  and  not  at 
the  death  of  the  testator,  were  entitled. 

It  is  to  be  observed,  however,  that  the  sons,  even  if  Remark  on 
they  survived  the  testator,  were  not  necessarily  his  sole 
next  of  kin  at  his  death,  as  he  might  have  had  other 
children. 

And  the  circumstance,  that  the  prior  legatee,  whose  Effect  whm 

inch  peraon 

interest,  on  his  death  without  issue,  or  other  such  contin-  wu  one  of  next 
gency,  is  divested  in  favour  of  the  ulterior  gift  to  the  tes- 
tator's next  of  kin,  was  one  of  such  next  of  kin  at  the 
time  of  his  (the  testator's)  death,  has  been  deemed  a  suffi* 
cient  ground  for  construing  the  words  to  import  next  of 
kin  at  the  happening  of  the  contingency. 

Thus,  in  the  case  of  Butler  v.  Bushnell{z)   where  a 
testator  bequeathed  certain  shares  in  his  residuary  estate 

{g)  3  Myl.  &  Keen,  232. 
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Gift  expressly 
to  next  of  kin 
at  a  future 
period. 


to  his  daughters  for  their  lives,  and,  after  their  respective 
deceases,  to  their  children ;  and,  in  case  there  should  be 
no  child  or  children  of  his  daughters  respectively,  who 
should  attain  twenty-one  or  marry,  then,  in  trust  for  such 
person  or  persons  who  should  happen  to  be  his  {the  testator's) 
nejpt  ofkin^  according  to  the  Statute  of  Distributions.  One 
of  the  daughters,  who  survived  the  testator,  died  without 
issue ;  and  Sir  J.  Leach^  M.  R.,  decided  that  her  share 
devolved  to  the  testator's  next  of  kin  at  the  decease  of 
the  daughter,  and  not  to  the  next  of  kin  at  his  own  death, 
on  the  ground  of  the  improbability  that  the  testator 
should  mean  to  include,  as  one  of  his  next  of  kin,  the 
person  upon  whose  death,  without  issue,  he  had  expressly 
directed  that  the  property  should  go  over. 

Of  course,  if  property  be  given  upon  c^ain  events  to 
such  persons  as  shall  then  be  next  of  kin  or  relations  of 
the  testator,  the  persons  standing  in  that  relation  at  the 
period  in  question,  whether  so  or  not  at  the  death  of  the 
testator,  are,  upon  the  terms  of  the  gift,  entitled  (a). 

It  is  worthy  of  remark,  that,  in  all  the  cases  in  which 
the  words  **  next  of  kin  "  have  been  held  to  refer  to  next 


(a)  Lcmg  v.  BlaekaU,  3  Yes.  386. 
It  should  be  obseryed,  that  the 
cases  of  J<mes  t.  Colbeck^  and  Miller 
V.  JSSafofi,  which  are  here  referred  to 
special  grounds,  have  been  cited  by 
a  respectable  text  writer,  as  author- 
ities for  the  position  that  a  bequest 
to  the  next  of  kin  after  a  life  in* 
terest,  rrfers  to  those  who  answer  the 
character  at  that  time^  1  Rob.  on 
WiUs,  3rd  Ed.  432.  This  is  not 
only  directly  opposed  to  the  general 
principles  which  goyem  the  vesting 


of  estates*,  but  also  to  the  strong 
line  of  authorities  before  cited  in 
support  of  the  contrary  general 
rule  ;  to  which  may  be  added  £M- 
low€^  y*  HeUowoj^y  and  other  cases 
of  the  same  class  before  mentioned. 
It  is,  moreoyer,  inconsistent  with 
the  principle  on  which  Sir  FF. 
Orant  rested  his  decision  in  each 
of  the  first-mentioned  cases  them- 
selves, as  will  be  seen  by  a  perusal 
of  his  judgments. 


•  As  to  which,  see  ante,  Vol.  I.,  p.  726. 


AND  BELATIONS.  59 

of  kin  at  the  period  of  distribution,  the  subject  of  gift  was   chap,  xxix. 
personal  estate;  and  it  seems  somewhat  doubtful  how 
far  the  construction  would  apply  to  devises  of  real  estate, 
seeing  the  stronger  disinclination  of  the  Courts,  in  refer- 
ence to  realty,  to  suspend  the  vesting.     It  is  also  observ-  whether  pre- 
able,  that,  in  every  instance  in  which  this  construction  has  appiy^to  deriiM 
prevailed,  the  person,  on  whose  decease  the  gift  over  to  next  *****^ 

of  kin  vras  made  to  take  effect,  was  the  expectant  next  of 
kin  at  the  date  of  the  will ;  and,  therefore,  the  cases  do  not 
necessarily  decide  what  would  be  the  effect  where  such 
person  became  next  of  kin  through  subsequent  events  oc- 
curring in  the  testator's  lifetime.    These  remarks  are  sug- 
gested by  the  case  of  Pearce  v.  Vincent  (&),  where  a  testator 
devised  lands  to  his  cousin,  T.  Pearce,  for  life,  and,  after 
his  decease,  to  such  of  the  testator's  relations  of  the  name 
of  Pearce  (being  a  male)  as  his  cousin  T.  Pearce  should 
by  deed  appoint,  and,  in  default  of  appointment,  to  such 
of  the  testator's  relations  of  the  name  of  Pearce  (being  a 
male)  as  T.  Pearce  should  adopt,  if  he  should  be  living  at 
the  time  of  the  decease  of  T.  Pearce ;  and,  in  case  T. 
Pearce  should  not  have  adopted  any  such  male  relation 
of  the  testator,  or,  in  case  he  should  have  done  so,  and 
there  should  not  be  any  such  male  relation  living  at  the 
decease  of  T.  Pearce,  then  the  testator  devised  the  pro- 
perty to  the  v/ewt  or  nearest  rdation  or  nearest  of  kin  of 
himsdfofthe  name  of  Pearce  {being  a  male),  or  t/ie  dder  of 
suck  male  relations,  in  case  there  should  be  more  than  one  of 
equal  degree,  who  should  be  living  at  the  testator^s  decease, 
his  heirs,  executors,  administrators,  and  assigns,  for  ever. 
The  vrill  also  contained  a  power  to  T.  Pearce  to  lease 
for  any  term  not  exceeding  seven  years.     T.  Pearce,  the 
tenant  for  life,  died  without  issue,  and  without  having 

{b)  1  Cromp.  &  Mees.  598 ;  2      2  Bing.  N.  C.  828 ;  2  Keen,  230, 
Myl.  &  Keen,  800 ;  2  Scott,  047 ;     S.  C. 
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executed  the  powers  of  appointment  or  adoption  given  by 
the  will.  The  nearest  of  kin  of  the  testator,  living  at  the 
time  of  his  decease,  (which  occured  in  1814,)  were — ^first, 
his  cousin  T.  Pearce  (the  devisee  for  life),  aged  sixty-seven ; 
secondly,  his  cousin  Richard  Pearce,  the  son  of  another 
uncle,  and  who  was  aged  sixty-six ;  and,  thirdly,  William 
Pearce,  a  younger  brother  of  Richard.  The  testator  had 
had  a  brother  named  Zachary,  who,  if  living  at  his  death, 
would  have  been  his  nearest  of  kin;  but  it  appeared  that  be 
went  to  sea,  and  had  not  been  heard  of  since  1795.  The 
question  was,  what  estate,  assuming  Zachary  to  have  died 
without  issue  in  the  lifetime  of  the  testator,  Thomas  or 
Richard  took  under  the  ultimate  limitation  ?  Sir  John 
Leachy  M.  R.,  sent  a  case  on  this  point  to  the  Judges  of 
the  Court  of  Exchequer,  who  certified  their  opinion,  that 
Thomas  took  an  estate  in  fee  in  the  real  estate,  and  the 
absolute  interest  in  the  personalty.  The  M.  R.,  being 
dissatisfied  with  the  certificate,  sent  a  case  to  the  Common 
Pleas,  the  Judges  of  which  were  of  the  same  opinion ; 
and  these  certificates,  after  some  argument,  were  con- 
firmed by  Lord  Langdde^  (who  had  in  the  mean  time  suc- 
ceeded Sir  J.  Leach  at  the  Rolls,)  and  whose  judgment 
contains  a  very  clear  statement  of  the  principle  of  the 
decision.  "  The  question  is,"  said  his  Lordship,  "  whe- 
ther Thomas  Pearce,  being  devisee  for  life,  and  filling  the 
character  of  the  person  to  whom  the  testator  has  given 
his  estates  in  certain  events,  is,  because  he  is  tenant  for 
life,  to  be  excluded  from  taking  under  the  description  in 
the  ultimate  limitation,  which  he  afterwards  filled  ?  It 
is  tolerably  clear,  that  a  vested  interest  was  given  to  the 
person  who  should,  at  the  time  of  the  testator's  death, 
answer  the  description  in  the  ultimate  limitation,  which 
vested  interest  might  have  been  divested  by  the  appoint- 
ment of  Thomas  Pearce,  or  by  his  adoption  of  a  male 
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relation  of  the  name  of  Pearce,  but  was,  in  default  of  chap,  xxix* 
SQch  appointment  or  adoption,  to  take  effect.  If  it  should 
80  happen,  that  Thomas  Pearce,  the  devisee  for  life,  should 
also,  at  the  death  of  the  testator,  answer  the  description 
of  the  person  who  is  to  take  under  the  ultimate  limita* 
tion,  ought  he,  because  he  fills  the  two  characters,  to  be 
excluded  from  taking  under  that  limitation  ?  It  is  argued, 
that  he  ought,  because  the  gift  to  Thomas  Pearce  for  life, 
and  the  restrictions  put  upon  him  in  his  character  of 
tenant  for  life,  are  wholly  inconsistent  with  an  intention 
on  the  part  of  the  testator  to  give  him  the  absolute  power 
over  the  estate.  But  the  testator  could  not  hare  had  in 
his  view  and  knowledge,  that  the  ultimate  gift,  which  is 
limited  to  a  person  unascertained  at  the  date  of  his  will, 
wonld  go  to  Thomas  Pearce.  The  argument  derived 
from  intention  does  not  apply  in  this  case ;  and  I  am  of 
opmion,  that,  upon  the  true  construction  of  the  will, 
Thomas  Pearce  took  under  the  ultimate  limitation,  not 
because  he  was  the  individual  person  intended  by  the 
testator  to  take,  but  because  he  answers  the  description 
of  the  person  to  whom  the  estates  are  ultimately  given.'* 
Sometimes  (as  in  the  last  case)  it  is  made  part  of  the  Gifta  to  per. 

,  .  loni  of  tatta* 

description  or  qualification  of  a  devisee  or  legatee,  that  tor'i  name, 
he  be  of  the  testator's  name.  The  word  "name,"  so 
nsed,  admits  of  either  of  the  following  interpretations : — 
]f  list,  aa  designating  one  whose  name  answers  to  that  of 
the  testator  (which  seems  to  be  the  more  obvious  sense) ; 
and,  secondly,  as  denoting  a  person  of  the  testator's 
family;  the  word  "name"  being,  in  this  case,  synony- 
mous with  "  family  "  or  "  blood."  The  former,  as  being 
the  more  natural  construction,  prevails  in  the  absence  of 
an  explanatory  context ;  and  such  is  most  indisputably 
its  meaning,  when  found  in  company  with  some  other 
tern  or  expression,  which  would  be  synonymous  with  the 
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To  next  of  tes- 
tator's name, 
or  next  of  kin 
of  his  name. 


word  "  name,*'  if  otherwise  construed ;  for  no  rule  of  con- 
struction is  better  established,  or  obtains  a  more  unhesi* 
tating  assent,  than  that  where  words  are  susceptible  of 
several  interpretations,  we  are  to  adopt  that  which 
will  give  effect  to  every  expression  in  the  context,  in  pre- 
ference to  one  that  would  reduce  some  of  those  exprei^ 
sions  to  silence. 

Thus,  where  a  testator  gives  to  the  next  of  kin  of  his 
name  (c),  or  to  the  next  of  his  name  and  blood  (cf ),  it  ia 
evident  that  he  does  not  use  the  word  ^^name'"  as  de- 
scriptive of  his  relations  or  family  only,  because  that 
would  be  the  effect,  if  the  mention  of  the  name  were 
wholly  omitted,  and  the  gift  had  been  simply  to  his  next 
of  kin  or  the  next  of  his  blood ;  and  hence,  according  to 
the  principle  of  construction  just  adverted  to,  it  is  held, 
that  the  testator  means  additionally  to  require  that  the 
devisee  or  legatee  shall  bear  his  name.  Where,  on  the 
other  hand,  the  testator  gives  to  the  next  of  his  name  (e)^ 
there  is  ground  to  presume  that  he  intends  merely  ta 
point  out  the  persons  belonging  to  his  family  or  stock, 
without  regard  to  the  surname  they  actually  bear.  Such 
was  the  construction  which  prevailed  in  the  case  of  Pyot 
V.  Pt/ot  {g\  where  a  point  of  this  nature  underwent  much 


(c)  Jobsan^s  casey  Cro.  Eliz.  576, 
Id)  Leigh  y.  Leigh,  15  Yes.  92. 
(e)  But  see  Bon  t.  Smith,  Cro. 
£1.  532,  where  a  declaration  hj  the 
testator,  that,  in  a  certain  eyent, 
lands  should  remain  to  the  next  of 
his  name,  was  considered  to  require 
that  the  devisee  should  haye  home 
the  testator's  name.  The  point, 
however,  did  not  caU  for  adjudica- 
tion ;  and  the  propriety  of  the  dic- 
tum was  (as  we  shaU  see)  ques- 
tioned hy  Lord  Bdrdurickef  in  the 


case  of  JFJ^  t.  1^,  1  Yes.  seiu 
837,  post,  who  seems  to  have  in<* 
eluded  in  his  condemnatory  stric- 
tures Jobson's  case,  Cro.  £1.  576, 
where  the  language  of  the  wiU  waa 
different ;  the  devise  heing  **  to  the 
next  of  kin  of  my  name,"  and  which, 
therefore,  according  to  the  reason* 
ing  in  the  text,  was  properly  con-* 
strued  as  importing  that  the  devisee 
should,  in  addition  to  heing  of  the 
testator's  famUy,  hear  his  name* 
(jff)  1  Yes.  sen.  385,  Belts'  Ed, 
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disenfision.  A  testatrix  devised  her  estate,  real  and  per-  cbaf.  t»i», 
sonal,  to  trostees,  and  their  heirs,  executors,  administra- 
tors, and  assigns,  in  trust,  first,  for  her  daughter  Mary, 
and  her  heirs,  executors,  administrators,  and  assigns,  for 
eyer;  provided  that,  if  she  (Maiy)  died  before  twenty-one 
or  marriage,  then  in  trust  to  convey  and  assign  all  the 
leffldue  of  her  estate  to  her  nearest  rdation  of  the  name  of  To  « the  near. 
fhe  PyotSf  and  to  his  or  her  heirs,  executors,  administra-  the  name  of  the 
tors,  and  assigns.  Mary  died  under  twenty-one,  and 
munarried.  At  the  death  of  the  testatrix,  there  were 
three  persons  then  actually  of  the  name  of  Pyot,  namely, 
the  plaintiff,  and  also  his  two  sisters  who  were  then 
nnmarried,  but  who  married  before  the  happening  of  the 
contingency.  There  was  also  a  sister,  who,  prior  to  the 
making  of  the  will,  was  married,  and,  consequently,  at  the 
death  of  the  testatrix,  was  not  of  that  name.  An  elder 
brother  of  these  persons  had  died  before  the  testatrix, 
leaving  a  son  also  of  the  name  of  Ff  ot,  who  was  her  heir 
at  law,  but  who,  of  course,  v^as  one  degree  more  remote 
than  the  others.  On  behalf  of  the  heir  at  law,  it  was 
insisted — First,  that  this  devise  to  the  **  nearest  relation 
was  void  for  uncertainty,  because  the  word  ''relation 
was  not  nomen  coUectivum ;  for  no  words  were  of  that 
description,  except  such  as  had  no  plurals:  Secondly, 
that,  if  it  was  not  void,  then  the  heir  at  law  was  the 
person  meant  by  ''nearest  relation;"  for  the  testatrix 
had  in  view  a  single  person,  and  could  not  intend  to  give 
it  to  all  her  relations.  But  Lord  Hardwicke  said,  that  a 
devise  was  never  to  be  construed  absolutely  void  for 
uncertainty,  unless  from  necessity ;  and  if  this  necessarily 
related  to  a  single  person,  it  would  be  so,  as  there  were 
several  in  equal  degree  of  the  name  of  Pyot.  But  he 
did  not  take  it  so :  the  term  "  relation"  was  nomen  coUec- 
tivum as.  much  as  heir  or  kindred.    *'  Then/'  continued 


n 
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CHAP.  XXIX.  his  Lordship,  "  taking  this  to  be  nomen  coUectivum,  as  I 
do,  there  is  no  ground  in  reason  or  law  to  say,  the  plain- 
tiff should  be  the  only  person  to  take ;  because  there  is 
no  ground  to  construe  this  description  to  refer  to  the 
actual  bearing  the  name  at  that  time,  but  to  refer  to  the 
stock  *  of  the  Pyots.'  If  it  refers  to  the  name,  suppose 
a  person  of  nearer  relation  than  any  of  those  now  before 
the  Court,  but  originally  of  another  name,  changing  it  to 
Pyot  by  act  of  Parliament,  that  would  not  come  within 
the  description  of  nearest  relation  of  the  name  of  Pyot ; 
for  that  would  be  contrary  to  the  intention  of  the 
testatrix ;  and  yet  that  description  is  answered,  being  of 
the  name  of  Pyot,  and,  perhaps,  nearer  in  blood  than  the 
rest*  Then  suppose  a  woman  nearer  in  blood  than  the 
rest,  and  marrying  a  stranger  in  blood  of  the  name  of 
Pyot ;  that  would  not  do ;  and  yet,  at  the  time  of  the 
contingency,  she  would  be  of  the  name.  In  JobsorCs  case, 
and  in  Bon  t.  Smith  (which  was  a  case  put  at  the  ^bar 
by  Serjeant  GlanviUe,  which  was  often  done  in  those 
times,  but  cannot  be  any  authority),  it  is  next  of  kin  of 
my  name  (A),  which  is  a  mere  designation  of  the  name, 
and  is  expressed  differently  here.  It  may  be  a  little 
nice ;  but,  I  think,  *  the  Pyots '  describe  a  particular 
stock,  and  the  name  stands  for  the  stock ;  but  yet  it  does 
not  go  to  the  heir  at  law,  as  in  the  case  of  Dyer,  because 
it  must  be  nearest  rdaiion,  taking  it  out  of  the  stock ; 
from  which  case  it  also  differs,  as  the  personal  is  inyolved 
with  the  real ;  and  it  was  meant  that  both  should  go  in 
the  same  maimer;  and  shaU  the  personal  go  to  the  heir 
at  law  \  Then  this  plainly  takes  in  the  plaintiff  and  his 
two  sisters  unmarried  at  the  time  of  making  the  will, 
although  married  before  the  contingency;  and  I  think 

(A)  This  is  not  accurate ;  vide  ante,  p.  62,  n.  («}• 
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the  other  sister,  not  before  the  Court,  is  equallj  entitled    chap.  xxix. 
to  take  with  them ;  the  change  of  name  by  marriage  not 
being  material,  nor  the  continuance  of  the  name  regarded 
by  the  testatrix." 

Where  a  gift  to  persons  of  the  testator's  name  is  held,  ab  to  females 
according  to  the  more  obvious  sense,  to  point  to  persons  i^^uge^^  ^ 
whose  names  answer  to  that  of  the  testator,  of  course  it 
does  not  apply  to  a  female  who  was  originally  of  that 
name,  but  has  lost  it  by  marriage.  As  in  Jobstm^s  case  (t), 
often  before  cited,  which  was  a  devise  of  lands  in  tail, 
the  remainder  to  the  next  of  kin  of  the  testator's  name. 
The  next  of  kin,  at  the  date  of  the  will,  and  also  at  the 
death  of  the  testator,  was  his  brother's  daughter,  who 
was  then  married  to  J.  S. ;  and,  on  the  death  of  the 
tenant  in  tail,  without  issue,  the  question  was,  whether 
she  should  have  had  the  land  ?  and  it  was  held,  that  she 
should  not,  because  she  was  not  then  of  the  name  of  the 
devisor. 

Another  question  is,  whether  gifts  of  this  nature  apply 
in  cases  the  converse  of  the  last,  e.  e.  to  a  person  who, 
being  originally  of  another  name,  has  subsequently  ac- 
quired the  prescribed  name  by  marriage,  or  by  voluntary 
assumption,  either  under  the  authority  of  a  royal  license, 
or  the  still  more  solemn  sanction  of  an  act  of  Parliament, 
or  without  any  such  authority  (Ar). 

In  the  case  of  Leigh  v.  Leigh  (/),  the  testator,  after  To  peraons  of 

!••«•  _LA       xi»j.  •!_  jii_"«  •        A   •   t    testators  name 

limiting  estates  to  his  two  sisters  and  their  issue  in  stnct  and  blood. 
settlement,   devised  the  property,   on   failure   of  those 
estates,  to  the  first  and  nearest  of  his  kindred,  being  male 
and  of  his  name  and  bhod,  that  should  be  living  at  the 

(t)  Cro.  £1.  576.    See  also  Bon     tion  of  a  name,  ante,  Vol.  I.,  p.  848. 
T.  SmUhy  Id.  332.  (0  15  Ves.  92. 

(t)  As  to  the  Yoluntaiy  assomp- 

VOL.  II.  p 
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determination  of  the  estates  before  devised,  and  to  the 
heirs  of  his  body ;  Lord  Eldon^  with  Mr.  Baron  Thompson^ 
'  and  Mr.  Justice  LawrencCy  held,  that  a  person,  who 
answered  the  other  parts  of  the  description,  but  of  another 
name,  was  not  qualified,  in  respect  of  the  name,  by  his 
having,  before  the  determination  of  the  preceding  estates, 
obtained  his  Majesty's  license  that  he  and  his  issue  might 
use  the  surname  of  Leigh  instead  of  his  own  name,  and 
having  since  assumed  it. 

That  the  design  of  the  testator,  in  this  case,  was  the 
exclusion  of  the  female  line,  and  that  he  was  not  in*- 
fluenced  solely  by  attachment  to  the  name,  (one  of  which 
objects  he  must  have  had  in  view,)  appeared  from  his 
not  having  imposed  the  obligation  of  assuming  his  name 
upon  the  issue  of  his  sisters  taking  under  the  prior  limit- 
ations. 
At  what  period      The  remaining  question,  applicable  to  the  gifts  under 
uiBwerpre-       Consideration,  is,  at  what  time  the  devisee  or  legatee 
tion.  must  answer  the  prescnbed  qualincmion  or  condition  m 

regard  to  the  name,  supposing  the  will  to  be  silent  on  the 
point. 

If  the  devise  confers  an  estate  in  possession  at  the  tes* 
tator's  decease,  that  obviously  is  the  point  of  time  to 
which  the  will  refers ;  and  even  where  the  devisee  might, 
in  other  respects,  take  at  the  testator's  decease  an  abso^ 
lutely  vested  estate  in  remainder,  it  should  seem  that  the 
same  construction  prevails.  Such  was  the  unanimous 
opinion  of  the  Court  in  the  two  early  cases  of  Bon  V4 
Smith  (m),  and  Jobson's  case  {n\  where  lands  were  devised 
to  A.  in  tail,  with  remainder  to  the  next  of  the  testator's 
name,  or  the  next  of  kin  of  his  name;  and  it  was 
admitted,  in  both  cases,  that  the  testator's  daughter,  if 

(m)  Cro.  El.  5d2.  (n)  Cro.  £1.  576. 
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she  had  answered  the  description  at  the  death  of  the  testa-  crap.  mx. 
ioT^  would  have  been  entitled. 

But  in  the  case  of  Pyot  v.  Pyot  (o),  Lord  Hardmcke 
considered,  that  a  different  rule  is  applicable  to  executory 
deyises,  which  are  fettered  with  such  a  condition.  The 
devise  there  was  (as  we  have  seen)  to  A.  and  her  heirs» 
and,  in  case  she  should  die  before  twenty-one  or  mar- 
riage, then  to  the  testator's  nearest  relation  of  the  name 
of  the  Pyots ;  and  his  Lordship  expressly  distinguished 
the  case  before  him  from  Jobson's  case,  where  he  said  it 
was  not  a  contingent  limitation  over  upon  a  fee  deyised 
precedent,  nor  was  it  a  contingent,  but  a  vested  remain- 
der, and,  therefore,  referred  to  the  time  of  making  the 
yrSi  [quaere,  the  death  of  the  testator  ?]  ;  whereas,  in  the 
ease  before  the  Court,  the  description  of  the  person  must 
refer  to  the  time  of  the  contingency  happening ;  viz.  such 
as,  at  that  event,  should  be  the  testator's  nearest  relation 
of  the  name  of  the  Pyots  (/>). 

If  such  a  construction  can  be  sustained,  it  must  em-  Remarkt  uMm 
brace  all  executory  gifts  to  persons  answering  a  pre-  vtciie'f  doci 
scribed  character,  as  to  next  of  kin,  heir,  and  other  such  t?^o!. 
persons ;  for  it  is  difficult  to  perceive  any  valid  reason  for 
making  the  gifts  under  consideration  the  subject  of  any 
peculiar  rule  in  this  respect;  and,  as  general  doctrine, 
his  Lordship's  proposition  would  have  to  contend  with  a 
large  amount  of  authority,  including  those  cases  in  which 
(as  we  have  seen)  the  words  "  next  of  kin"  have  been  held 
to  designate  the  next  of  kin  at  the  time  of  distribution,  on 
other  special  grounds  {q) :  for  it  would  have  been  idle  to 
discuss  the  question,  whether  an  executory  gift  to  next 

(o)  1  Yes.  sen.  335,  Belt's  Edit. ;  Lowndes  y.  DovtM,  2  Scott,  74 ;  ante, 

ante,  63.  Vol.  I.,  p.  848. 

(p)  See  further,  on  this  point,         {q)  Ante,  p,  53, 
Gmiver  y.  Athhy^  4  Bnrr.  1940; 
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of  kin  applied  to  the  person  answering  the  description  of 
next  of  kin  when  such  gift  took  effect  in  possession,  on  the 
special  ground  that  the  prior  legatee  was  sole  next  of 
kin,  or  one  of  the  next  of  kin  at  the  death  of  testator,  if, 
by  the  general  rule,  an  executory  bequest  to  next  of  kin 
applied  to  the  persons  answering  the  description  when  the 
bequest  took  effect  in  possession  (r). 


parents  enti- 
tled concur- 
rently with 
children  under 
gift  to  next  of 
kin. 


(r)  A  cafie  respecting  the  con- 
struction of  gifts  to  next  of  kin  has 
recently  been  decided,  which  ia  so 
important,  that,  although  the  more 
apposite  place  for  its  introduction 
(ante,  p.  38)  has  been  closed  by  the 
press,  it  has  been  deemed  advisable 
to  state  it  in  this  place.  The  case 
here  referred  to  is  WUhy  v*  Man^ 
gles,  (RoUs,  30th  of  July,  1841,  4 
Jurist,  717,)  where  the  question 
was,  as  to  who  were  entitled  under 
the  ultimate  Umitation  in  a  marriage 
settlement  in  favour  of  '^  such  per- 
sons or  person  as  shaU  be  the  next 
of  kin  of  £.  M.  at  the  time  of  her 
decease?"  E.  M.  died,  leaving  a 
chUd,  and  also  her  father  and  mo- 
ther, each  of  whom  claimed  one  equal 
third  share  of  the  property  as  next 
of  kin:  Lord  Langdale,  M.  R.,  de- 
cided, that  the  parents,  though 
postponed  by  the  Statutes  of  Dis- 
tribution to  children,  were,  neverthe- 


less, entitled  concurrently  with  the 
child  as  being  of  equal  degree.  His 
Lordship  observed,  **  All  writers  on 
the  law  of  England  appear  to  concur 
in  stating,  that,  in  an  ascending  and 
descending  line,  the  parents  and 
children  are  in  an  equal  degree  of 
kindred  to  the  proposed  person; 
and,  I  think,  that,  except  for  the 
purposes  of  administration  and  dis- 
tribution in  cases  of  intestacy,  and 
except  in  cases  where  the  simple  ex- 
pression may  be  controlled  by  the 
context,  the  law  of  England  does 
consider  them  to  be  in  equal  degree 
of  consanguinity.  The  law  of  Eng- 
land gives  a  preference  to  the  child 
over  the  parent  in  distribution;  but 
I  think  we  cannot,  therefore,  con- 
clude with  respect  to  every  distri- 
bution of  property,  made  in  words 
to  give  the  same  to  persons  equally 
next  of  kin,  the  parents  are  to  be 
held  more  remote  than  the  child." 
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I.  Wkaker  Gifts  to  Grandchildren. 

II.  Whai  class  of  Objects^  as    to 

period  of  birthy  they  compre- 
hend; whersy  M,  The  Gift  is 
immediaief  i.  e.  in  Possession  ; 
Zndfy,  There  is  an  anterior 
Gift  ;  Zrdly^  Possession  is  post- 
poned tiU  a  given  Age;  Uhfyy 
Effect  where  no  Object  exists  at 
the  time  of  its  falling  into  Pos- 
session ;  6thfy,  Words  "  horn  " 
or  •*  begotten^*  or**  to  be  bom  or 


begotten,**  ^c;    Qthfy,  As  to 

Children  en  yentre. 
III.   Whether  Children  take  ]^T6tiT- 

pes  or  per  capita. 
lY.  Children  described  as  consisting 

of  a  specified  number,   which 

differs  from  the  actual  number, 
v.  Clauses  substituting  Children  for 

Parents, 
yi.  Limitation  over,  as  referring  to 

haying  or  leaying  Children, 
YII.  Gifts  to  younger  Children. 


I.  The  legal  construction  of  the  word  children  accords  Children,  how 
with  its  popular  signification  {b) ;  namely,  as  designating 
the  immediate  offspring ;  for,  in  all  the  cases  in  which  it 
has  been  extended  to  a  wider  range  of  objects,  it  was  used 
synonymously  with  a  word  of  larger  import,  as  issue  (c). 
It  has  sometimes  been  asserted,  howeyer,  that  a  gift  to  Whether  it  ex- 
children  extends  to  grandchildren,   where  there  is  no  chudren,^  ' 

when. 


(a)  The  writer  has  hibonred  to 
render  this  subject  as  clear  and  in- 
telligible as  poadble ;  for,  as  scarcely 
a  will  comes  into  operation  in  which 
a  gift  to  children  is  not  contained, 
it  IB  important  that  the  rules  of  con- 
stniciion  relating  to  them  should 
be  fomiliorly  known. 


(b)  The  French  word  enfans  re- 
ceiyes  the  same  construction :  Du- 
hamd  y.  Ardouin,  2  Yes.  sen.  162. 

(c)  Wythe  V.  Blackman,  1  Yes. 
sen.  196;  Gale  y.  Bennett,  Amb. 
681 ;  Chandless  y.  Price,  3  Yes.  99 ; 
Royle  Y.  Hamilton,  4  Yes.  437. 
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child.  Thus,  in  Crooke  t.  Brookeing  (rf),  though  the 
claim  of  grandchildren  to  be  entitled  in  conjunction  with 
a  surviving  child  under  a  bequest  to  "children,"  was 
rejected,  yet  the  Lords  Commissioners  considered,  that, 
if  there  had  been  no  child,  they  might  have  taken. 
Lord  Alvardeyy  too,  in  the  subsequent  case  of  Reeves  v. 
Bryer  {e\  laid  it  down,  that  "  children  may  mean  grand- 
children, where  there  can  be  no  other  construction ;  but 
not  otherwise."  Sir  W.  GranU  also,  seems  rather  to 
have  assented  to,  than  denied  the  doctrine,  though  (9) 
he  refused  to  apply  it  to  a  case  in  which  there  was  a  gift 
to  the  children  of  several  persons  deceased  equally  per 
stirpes,  and  one  of  the  persons  was,  at  the  making  of  the 
will,  dead,  leaving  grandchildren,  but  no  child ;  his  Honor 
being  of  opinion,  that,  as  there  were  children  living  of  the 
other  persons,  as  to  whom,  therefore,  the  gift  was  clearly 
confined  to  those  objects,  he  was  precluded  from  giving 
the  word  a  different  signification  in  the  other  instance. 
The  same  learned  Judge,  on  another  occasion  (A),  refused  to 
let  in  a  great-grandchild  under  the  description  of  "  grand- 
children," there  being  grandchildren ;  though  he  admitted, 
that  "where  there  is  a  total  want  of  children,  grand- 
children have  been  let  in,  under  a  liberal  construction  of 
*  children.' "  No  such  a  case,  however,  it  is  conceived, 
can  be  found ;  and  the  doctrine  appears  to  rest  solely  on 
the  dicta  of  the  Lords  Commissioners,  who  decided 
Crooke  V.  Brookeing^  Lord  Ahardey  and  Sir  W.  Grant. 
Where  the  gift  If  the  extcnsiou  of  gifts  to  children  to  more  remote 
ooaid  haye  had   descendants  wcre  confined  to  cases  in  which,  but  for  this 

construction,  the  gift,  according  to  the  state  of  events  at  the 


(d)  2  Vem.  106.  (g)  RadcHfe  v.  Buckh^,  10  VeS« 

(e)  4  Yes.    698.     See  also   his      198. 

Lordship's  judgment  in  Boyie  y.  (A)  Earl  of  Orford  v.  ChurchiUy 

HamUum,  4  Yes.  439.  3  Y.  &  B.  59. 
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time  of  its  inception^  (i.  e.  of  the  making  of  the  will,)  neyer  chap. 
could  have  had  an  object,  as  in  the  case  of  a  gift  to  the 
children  of  A.,  a  person  then  being,  to  the  testator's  know- 
ledge, dead,  leaving  grandchildren  only  (/),  it  is  not  denied, 
that  a  strong  argument  in  favour  of  such  a  doctrine  might 
be  drawn  from  cases,  in  which  words  have  been  carried 
beyond  their  ordinary  signification,  from  the  want  of 
other  persons  or  things  more  nearly  answering  to  the 
terms  of  description  used  {k\  in  order  to  avoid  the  evident 
absurdity  of  supposing  the  testator  to  have  made  a  gift 
without  an  actual  or  possible  object.  But  this  reasoning  Suggestion  for 
does  not  apply  to  a  case  in  which  the  gift,  being  to  the  tend^°(^nf* 

1*11  A  ?■■  'Vi*  j*ii        i«j      ttniction  to 

children  of  a  person  livingy  might  in  event  include  objects  sach 
subsequently  coming  in  esse ;  so  that  no  inference,  that 
the  testator  does  not  mean  children  properly  so  called, 
arises  from  the  fact  of  there  being  no  child  when  he  makes 
the  gift.  To  apply  the  doctrine  in  question  to  such  a 
case,  is  to  allow  the  construction  to  be  influenced  by  sub* 
sequent  circumstances,  in  opposition  to  a  well-known  rule. 
Brides,  it  denies  to  a  testator  the  power  of  giving  to. 
children,  to  the  exclusion  of  descendants  of  another 
generation,  (which  is  certainly  a  possible  intention,)  with- 
out using  words  of  exclusion,  though  he  might  reasonably 
suppose  the  intention  to  exclude  them  was  sufficiently 
apparent  by  the  mention  of  another  class  of  objects,  and 
not  of  them.  In  the  case  of  a  gift  to  A.,  and,  after  his 
death,  to  his  children  living  at  his  decease;  and  if  he 
dies  without  leaving  children,  to  B.  and  his  children,  the 
testator  may  choose  to  prefer  A.  and  his  children,  to  B. 

(t)  Which,  as  before  suggested,  on  extension  of  the  bequest  to  grand- 
occurred,  in  respect  of  one  class  of  children  in  such  a  case, 
children,  in  Radcliffe  v.  Buckley.  {h)  Day  v.  2W^,  1  P.  W.  286, 
The  case  of  Lord  IVoodhousdee  y.  ante.  Vol.  I.,  p.  330 ;  Doe  d.  Hum- 
Dalfymple^  2  Mer.  419,  stated  next  phreys  t.  BobertSy  5  Bam.  &  Aid. 
chapter,  would  probably  be  con-  407,  ante,  Vol.  I.,  p.  721. 
sidered  as  aiding  the  argument  for 
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ren "  includes 
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and  his  children ;  hut  it  does  not  follow  that  he  intends 
the  same  preference  to  extend  to  the  grandchildren  of  A. 
It  seems  probable,  therefore,  that  the  Courts  at  this  day 
would  not  apply  to  grandchildren  a  gift  to  children,  on 
account  of  there  being  in  event  no  immediate  objects,  as 
such  a  construction  is  clearly  inconsistent  with  sound 
principles  of  interpretation ;  and  all  the  authority  which 
can  be  adduced  in  its  favour,  consists  of  dicta^  which,  in 
some  cases  (/),  are  rather  weakened  by  the  decisions  with 
which  they  stand  associated  {m).  If  a  gift  to  children  may, 
in  the  eventual  absence  of  children,  be  applied  to  grand- 
children, pari  ratione,  it  might,  in  the  absence  of  both,  be 
extended  to  a  more  remote  class,  as  great-grandchildren ; 
and  of  course,  on  the  same  principle,  a  gift  to  grand- 
children might,  under  similar  circumstances,  be  extended 
to  issue  of  a  more  distant  degree.  Indeed,  in  Httss&f  y. 
Berkdeff  (n).  Lord  NortJnngton  expressed  an  opinion,  that 
the  word  grandchildren  would,  without  further  explana* 
tion,  comprehend  great-grandchildren ;  the  term  being,  he 
thought,  in  common  parlance  used  rather  in  opposition  to 
children,  than  as  confined  to  the  next  generation;  but, 
in  the  case  before  his  Lordship,  the  testator  had  explained 
this  to  be  his  construction,  by  applying  in  another  part 
of  his  will  the  term  "  grandchild  "  to  a  great-grand- 
child. And  the  contrary  of  Lord  NiyrihingtovCs  doctrine 
was  determined  by  Sir  W.  GranU  in  the  case  of  the  Ead 


{I)  See  RadcUffe  y.  Buckley y  10 
Ves.  1«5. 

(m)  In  the  case  of  I/neday  t. 
Hopkins^  Amb.  273,  Sir  T,  Clarke^ 
M.  R.,  held,  that  grandchildren  were 
not  entitled  under  a  bequest  to 
*^  heira^"  because  the  term  appeared 
by  the  context  of  the  will  to  be  used 
in  the  sense  of  cluldren.  Sir  Ed- 
ward Sugden  has  shewn,  (Pow.  6th 
Edit.,  Vol.  II,  273,)  that  a  power  to 


appoint  among  children  cannot  be 
exercised  in  favour  of  grandchildren. 
He  does  not  advert  to  any  distinc- 
tion in  the  case  of  there  being  no 
children.  According  to  the  doc- 
trincy  which  the  present  writer  has 
endeavoured  to  refute,  such  a  power 
would  in  that  event  extend  to  grand- 
children. 

(«)  2  Ed.  104  ;  S.  C.  nom.  Hw- 
sey  V.  Dillon,  Amb.  603. 
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nf  Offord  V.  Churchill  (o),  in  which,  however,  it  is  remark-    chap. 


able^  that  neither  his  Lordship's  dictum  nor  decision  was 
noticed. 

It  should  be  observed,  however,  that,  in  a  considerable  **  Children  " 
class  of  cases  (/?),  the  word  child  or  children  has  received  ^"awe!" 
an  interpretation  extending  it  beyond  its  more  precise 
and  obvious  meaning,  as  denoting  immediate  offspring,  and 
been  considered  to  have  been  employed  as  nomen  collec- 
tivmn,  or  as  fifynonymous  with  issue  or  descendants;  in 
which  general  sense  it  has  often  the  effect,  when  applied 
to  real  estate,  of  creating  an  estate  tail.  Where  this 
eonstmction  has  prevailed,  however,  it  has  generally  been 
aided  by  the  context.  But  even  if  the  fact  were  other- 
wise, those  cases  would  afford  no  authority  for  extending 
the  word  *'  children  "  to  grandchildren  in  the  cases  under 
eoMderation.  7%«-e  it  was  synonymons  with  issue  in  aU 
events ;  here  it  is  to  be  so  construed  only  in  certain  events, 
leaving  the  signification  of  the  word,  therefore,  depend- 
ent on  circumstances  arising  subsequently  to  the  making 
of  the  vnll,  or,  it  may  be,  to  the  death  of  the  testator. 
The  cases,  therefore,  are  not  analogous. 

It  remains  to  be  observed,  that  a  gift  to  children  does  Children  bj 
not  extend  to  children  by  affinity ;  consequently,  a  grand- 
son's widow  has  been  held  not  to  be  entitled  under  a 
devise  to  grandchildren  (q). 


II.  But  the  question  which  has  been  chiefly  agitated  As  to  class  of 
in  devises  and  bequests  to  children  is,  as  to  the  point  of  titled. 
time  at  which  the  class  is  to  be  ascertained,  or,  in  other 
words,  as  to  the  period  within  which  the  objects  must  be 
bom  and  existent ;   supposing  the  testator  himself  not 

(o)  3  Yes.  &  Bea.  59.  (q)  Huss^  v.  BcrJM^,   2   £d. 

{p)  Vide  post.  104. 
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living  at  death 
of  testator. 


to  haye  expressly  fixed  the  period  of  ascertaining  the 
objects,  which,  of  course,  takes  the  case  out  of  the  general 
rule ;  for  example,  a  gift  to  children  "  now  living,"  ap- 
plies to  such  as  are  in  existence  at  the  date  of  the 
will  (r),  and  those  only ;  and  a  gift  to  children  living  at 
the  decease  of  A.  will  extend  to  children  existing  at  the 
prescribed  period,  whether  the  event  happens  in  the  tes- 
tator's lifetime,  (supposing  that  they  survive  him),  or 
after  his  decease  (^).  The  following  are  the  rules  of 
construction  regulating  the  class  of  objects  entitled  in 
respect  of  period  of  birth  under  general  gifts  to  children. 
1st.  That  an  immediate  gift  to  children,  {i.  e.  a  gift  to 
take  effect  in  possession  immediately  on  the  testator's  de- 
cease), whether  it  be  to  the  children  of  a  living  (t)  or  a 
deceased  person  {u)t  and  whether  to  children  simply  or 
to  all  the  children  («r),  and  whether  there  be  a  gift  over 


(r)  James  t.  Richardson^  1  Vent. 
334;  2  Vent.  311 ;  Burchet  v.  Dur- 
data,  T.  Raym.  380.  See  also  At- 
torwy-General  t.  Buryy  1  Eq.  Ca. 
Ab.  201 ;  Crwi^  y.  ClarSy  3  Swanst. 
320,  n.;  Abn^  y.  Miller ^  2  Atk. 
693;  BltrndeU  y.  Dunn^  1  Madd. 
433. 

(s)  Allan  y.  Calhw,  3  Ves.  289. 
Gift  to  children  Where  a  testator  gaye  a  legacy  to 

her  death  to  his  grandson  B. ;  and 
if  he  should  die  in  the  lifetime  of 
A.,  then  to  the  children  of  C. 
who  should  be  then  living;  it  was 
held,  that  the  bequest  was  confined 
to  the  children  of  C.  living  at  the 
death  of  A.,  and  that  the  point  was 
so  clear,  that  the  costs  of  the  suit 
occasioned  by  the  refusal  of  the  ex- 
ecutor to  pay  the  legacy  without 
the  opinion  of  the  Court,  must  £eJ1 


on  himself.  Harvey  r,  Harvey,  3 
Jurist,  949.  And  here  it  may  not 
be  amiss  to  observe,  that  a  child  who 
is  made  a  legatee  for  life,  is  not 
thereby  incapacitated  from  claiming 
under  a  bequest  of  the  ulterior  in- 
terest to  the  testator's  children  living 
at  his  (the  testator's)  decease.  Jen- 
nings y.  Neuman,  3  Jur.  748. 

(0  2  Vem.  105;  1  Eq.Ca.Ab. 
202,  pi.  20;  Pre.  Ch!  470;  2  Vera. 
645;  1  Ves.  sen.  209;  2  Ves.  sen. 
83;  Amb.  273  ;  Id.  348 ;  1  B.  C.  C. 
532,  n. ;  Id. 500;  1  Cox,  68;  2  Coi^, 
190;  2B.  C.  C.  658;  3  B.  C.  C. 
352 ;  Id.  391 ;  14  Ves.  576. 

(«)  Fffier  y. /Vonm,  2  Cox,  190. 

(of)  Heath  y.  Heath,  2  Atk.  121 ; 
SingleUm  v.  Qilhert,  1  B.  C.  C.  542, 
n.;  S.  C.  1  Cox,  68;  Scott  v. Bor- 
woody  5  Madd.  332. 


TO  CHILDREN, 


76 


in  case  of  the  decease  of  any  of  the  children  under  age  chap. 
or  not  (j/)^  comprehends  the  children  living  at  the  testator's 
death  {ifany\  and  those  only;  notwithstanding  some  of 
the  early  cases,  which  make  the  date  of  the  will  the 
period  of  ascertaining  the  objects  {z). 

It  is  scarcely  necessary  to  observe,  that  this  and  the 
succeeding  rules  apply  to  issue  of  every  degree,  as  grand- 
children, great-grandchildren,  &c.,  though  cases  to  the 
contrary  are  to  be  found,  especially  at  an  early  period. 
As  in  Cook  v.  Cook  (a),  where  under  an  immediate  devise, 
{i.  e.  a  devise  in  possession,)  to  the  isstie  of  J.  S.,  (which 
was  held  to  apply  to  the  children  and  grandchildren,)  a 
son  bom  after  the  death  of  the  testator  wajs  allowed  to 
participate. 

2ndly.  That  where  a  particular  estate  or  interest  is  in  futare  gifts, 
carved  out,  with  a  gift  over  to  the  children  of  the  person  before  period  of 
taking  that  interest,  or  the  children  of  any  other  person,  in. 
such  gift  will  embrace  not  only  the  objects  living  at  the 
death  of  the  testator,  but  all  who  may  stibseguently  come 
into  eanstence  be/ore  the  period  of  distribution  (b).     Thus  in 
the  case  of  a  devise  or  bequest  to  A.  for  life,  and  after 
his  decease  to  his  children,  or,  (which  is  a  better  illus- 
tration of  the  limits  of  the  rule,  since,  in  the  case  sug- 
gested, the  parent  being  the  legatee  for  life,  all  the  child- 
ren who  can  ever  be  bom  necessarily  come  in  esse  during 


(y)  Damdgon  ▼.  Dallas,  14  Yes. 
£76.  But  as  the  g:if t  over  neoeasa- 
rily  suspends  the  distribution  as  to 
aU,  until  the  eldest  attains  twenty- 
one,  ought  not  the  children  bom  in 
the  interval  to  have  been  let  in, 
seeing  that  these  rules  always  aim 
at  including  as  many  objects  as 
possible? 

(z)  See  Narthey  v.  Stranffe,  1  P. 
W.  341 ;  S.  C.  nom.  Narihi^  v.  Bur- 


hage,  Gilb.  Rep.  Eq.  1S6. 

(a)  2  Vem.  546. 

{h)  2  Mod.  104;  1  Atk.  500;  2 
Atk.  829;  Amb.  934;  1  Yes.  sen. 
Ill;  1  Cox,  327;  Cowp.  309;  1 
B.  C.  C.  542 ;  Id.  386,  537 ;  5  Ves. 
136 ;  8  Ves.  375 ;  15  Ves.  122 ;  10 
East,  503;  1  Mer.654;  2  Mer.  363; 
1  B.  &  B.  449;  3  Dowl.  61;  4 
Madd.  495. 
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the  preceding  interest),  to  A.  for  life,  and  after  his  de- 
cease to  the  children  of  B.,  the  children  (if  any)  of  B. 
living  at  the  death  of  the  testator,  together  with  those 
who  happen  to  be  bom  during  the  life  of  A.,  the  tenant 
for  life,  are  entitled,  but  not  those  who  may  come  into 
existence  after  the  death  of  A.  (c).  The  rule  is  the  same 
where  the  life  interest  is  not  of  the  testator's  own  crea- 
tion, but  is  anterior  to  his  title  (d). 

In  cases  falling  within  this  rule,  the  children,  if  any, 
living  at  the  death  of  the  testator,  take  an  immediately 
vested  interest  in  their  shares  (5),  subject  to  the  diminu- 
tion of  those  shares,  (?.  e.  to  their  being  divested  pro 
tanto),  as  the  number  of  objects  is  augmented  by  future 
births,  during  the  life  of  the  tenant  for  life ;  and,  conse- 
quently, on  the  death  of  any  of  the  children  during  the 
life  of  the  tenant  for  life,  their  shares  (if  their  interest 
therein  is  transmissible)  devolve  to  their  respective  re- 
presentatives (ff) ;  though  the  rule  is  sometimes  inac- 
curately stated,  as  if  existence  at  the  period  of  distribu- 
tion was  essential  (h). 

The  preceding  rule  of  construction  applies  not  only 
where  the  future  devise  (e.  e.  future  in  enjoyment)  con- 
sists of  a  limitation  of  real  estate  by  way  of  remainder, 
or  a  corresponding  gift  of  personalty,  (of  which  there 
cannot  be  a  remainder,  properly  so  called,)  but  also  to 
executory  gifts  made  to  take  effect  in  defeazance  of  a 
prior  gift.  Therefore,  if  a  legacy  be  given  to  B.  son 
of  A.,  and,  if  he  shall  die  under  the  age  of  twenty-one, 


(c)  Ayt(m  V.  Ayton,  1  Cox,  327. 

(d)  Walker  y.  Shore,  U  Yes.  122. 

(e)  Ante,  74. 

(p)  Attorney-General  y.  Crispin, 
1  B.  C.  C.  386;  Devime  v.  Melh, 
Id.  537 ;  Middleton  y.  Messenger,  6 


Ves.  136. 

(A)  See  judgment  in  Matthews  v. 
Paul,  3  Swanst.  339;  Houghton  y. 
Whitgreave,  1  Jac.  &  Walk.  150. 
See  also  Crooke  v.  Brooheing,  2  Vem. 
106. 
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to  the  other  children  of  A*,  it  is  clear  that  on  the  hap-  chap,  xxx. 
pening  of  the  contingency  all  the  children  who  shall  then 
have  been  born  (including,  of  course,  the  chUdren,  if  any, 
who  may  have  been  living  at  the  testator's  death,)  are 
entitled  {i).  The  principle,  indeed,  seems  to  extend  to 
every  future  limitation. 

But  it  is  to  be  observed  that  the  subjecting  of  lands 
devised  to  trusts  for  partial  purposes,  as  the  raising  of 
money,  payment  of  annuities,  or  the  like,  by  which  the 
vesting  in  possession  is  not  postponed,  does  not  let  in 
children  bom  during  the  continuance  of  those  trusts. 

Thus,  in  the  case  of  Singleton  v,  Gilbert  (A:),  where  A,  Mere  charging 

*  of  lands  doea 

devised  her  real  estate  to  trustees  for  500  years,  to  raise  notietinfiitare 
£200,  and  then  to  other  trustees  for  1000  years,  out  of 
the  rents  to  pay  the  interest  thereof,  and  certain  life  an- 
nuities; and,  subject  to  the  said  terms,  she  gave  the  estate 
to  all  and  every  the  child  and  children  of  her  brother  T, 
in  tail,  as  tenants  in  common.  One  question  was,  whe- 
ther a  chUd  bom  after  the  death  of  A.,  but  in  the  lifetime 
of  the  annuitants,  could  take  jointly  with  two  others  bom 
before  A.'s  death.  It  was  insisted,  on  behalf  of  such 
child,  that  the  devise  was  to  be  considered  as  vesting  at 
the  time  when  the  trusts  of  the  term  were  satisfied,  and, 
consequently,  that  it  let  in  all  such  children  of  T.  as 
were  then  alive.  Lord  Thurhw  admitted  that  where  the 
legacy  is  given  with  any  suspension  of  the  time,  so  as  to 
make  the  gift  take  place  either  by  a  fair  or  even  by  a 
strained  constraction  (for  so,  he  said,  some  of  the  cases 
go,)  at  a  future  period,  then  such  children  shall  take  as 
are  living  at  that  period.  But  this  was  an  estate  given 
directly,  although  given  charged  with  the  terms,  and 

(t)  HoMghkmY.  Harrison,  2  Atk.         (k)  1  Cox,  68 ;  S.a  IB.  C.  C. 
329 ;  EUuon  ▼.  Aif^t^y  1  Yes.  sen.      542,  n. 
Ill ;  Stanly  v.  Wiscy  1  Cox,  432, 
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thersy  sistera. 


therefore  he  could  not  consider  the  after-bom  children  as 
entitled. 

The  reader  will  perceive,  that  the  role  which  makes  a 
gift  to  children  comprehend  all  who  come  into  existence 
before  the  time  of  distribution,  is  peculiar  to  these 
favoured  objects  (/);  for,  according  to  the  general  rules 
governing  the  vesting  of  estates,  and  which  have  been  ap- 
plied  to  relations  (m),  and  other  classes  of  objects,  the  gift 
clearly  would  apply,  and  be  confined^  to  those  who  were 
living  at  the  death  of  the  testator.  It  is  true,  indeed, 
that  this  peculiarity  of  construction  extends  to  brothers 
and  sisters;  thus,  a  gift  to  A.  for  life,  and  after  his  death 
to  his  brothers,  has  been  held  to  include  the  brothers  bom 
during  the  life  of  A.  (n) ;  but  such  a  gift  is  substantially 
a  gift  to  children,  the  only  difference  being,  that  they  are 
described  by  reference  to  their  fraternal,  instead  of  their 
filial,  relation  (o) ;  and  the  same  observation  applies  to  a 
gift  to  nephews  and  nieces  (p),  which  is  in  effect  a  gift 
to  the  children  of  brothers  and  sisters.  Such  cases, 
therefore,  are  no  exceptions  to  the  statement,  that  the 
rule  in  question  is  peculiar  to  gifts  to  children. 
Rale  where  dis-  Srdly.  It  has  been  also  established,  that  where  the 
postponed  to  a  period  of  distribution  is  postponed  until  the  attainment 
given  age.         ^^  ^  given  age  by  the  children,  the  gift  will  apply  to  those 

who  are  living  at  the  death  of  the  testator,  and  who  come 


(/)  Many  cases  might  be  sug- 
gested in  which  a  'gift  to  objects  in 
esse  would  open  and  let  in  future 
objects ;  as  to  A.,  and  the  heirs  of  the 
body  of  B.  a  person  Uving,  or  to 
A.  and  any  wife  whom  he  shaU 
marry.  See  MuUan^s  ecue,  Dy. 
274,  b. 

(m)  Ante«52. 

(n)  Devisme  v.  li^,  1  B.  C.  C. 


636 ;  Doe  d.  Stewart  y.  Sheffield,  13 
£a8t,626.  See  also  Leake  y.  RMn- 
Mm,  2  Mer.  363. 

(o)  It  is  clear  that  a  gift  to  bro- 
thers and  Bisters  extends  to  half 
brothers  and  sisters.  The  point  was 
adverted  to,  arguendo,  in  Leake  y. 
BMnson,  2  Mer.  363,  which  did  not 
require  its  determination. 

Ip)  Balm  Y.  Baki^y  3  Sim.  492. 
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into  existence  before  the  first  child  attains  that  age,  i.  e.  the    chap.  »xx. 
period  when  the  fund  becomes  distributable  in  respect  of 
ant/  one  object,  or  member  of  the  class  (q).  And  the  result 
is  the  same  where  the  expression  is  "  all  the  children (r)." 

This  rule  of  construction  must  be  taken  in  connexion  Does  not  daah 

with  the  pre« 

with,  and  not  as  in  any  measure  intrenching  upon  the  two  ceding  nOes. 
preceding  rules.  Thus,  where  a  legacy  is  given  to  the 
children,  or  to  all  the  children  of  A.,  to  be  payable  at  the 
age  of  twenty-oney  or  to  Z.  for  life,  and  after  his  decease 
to  the  children  of  A.,  to  be  payable  at  twenty-one^  and  it 
happens  that  any  child  in  the  former  case  at  the  death  of 
the  testator,  and  in  the  latter  at  the  death  of  Z.,  have 
attained  twenty-one,  so  that  his  or  her  share  would  be 
immediately  payable,  no  subsequently  bom  child  will 
take ;  but  if  at  the  period  of  such  death  no  child  should 
have  attained  twenty-one,  then  all  the  children  of  A.  who 
may  subsequently  come  into  existence  before  one  shall 
haye  attained  that  age  will  be  also  included  {s). 

And  the  construction  is  not  varied  by  the  circumstance 
of  the  trustees  being  empowered  to  apply  all  or  any  part 
of  the  shares  of  the  children  for  their  advancement  before 
the  distribution,  (the  word  ^'  shares  "  being  considered  as 
used  in  the  sense  of  ^^presumptive  shares"  {t))\  nor  is  any 
such  variation  produced  by  a  clause  of  accruer^  entitling 
the  survivors  or  a  single  survivor,  in  the  event  of  the  death 
of  any  or  either  of  the  children,  as  the  expression  *'  said 
children  "  so  occurring,  means  the  children  designated  by 
the  prior  gift,  whoever  they  may  be,  and  is,  therefore,  ap-^ 

{q)  1  Ves.  sen.  Ill ;   1  B.  C.  C.  10  Ves.  152. 

690;  Id.  582 ;  3  B.  C.  C.  401 ;  Id.  ($)  Clarke  v.  Clarke^  8  Sim.  69. 

416 ;  2  Yes.  jun.  690 ;  3  Ves.  730 ;  See  also  Matthews  y.  Paul,  2  Swanst. 

6  Yes.  345 ;  8  Yes.  310 ;  10  Yes.  152 ;  328. 

11  Yes.  238 ;  3  Sim.  417, 492 ;  2  Kee.  (t)  Tiicomb  v.  Butlery  2  Simons, 

221.    But  see  5  Sim.  174.  417. 

(r)  WhUhread  v.  L<nxl  St.  John, 
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rule  of  construction  admits  to  be  a  participator,  than  to 
any  other  (u). 
Judicial  opin-        fhe  rulc  in  question,  as  it  respects  the  exclusion  of 

lona  upon  rule  t.  '  r 

T*^^**  ^^  ^^     children  bom  after  the  vesting  in  possession  of  any  of  the 

children  bom  o         ir  •^ 

before  eldest      sharcs,  has  bccn  viewed  with  much  disapprobation ;  and 

attains  twenty-  ^        *  * 

one.  Lord  ThurloWy  in  Andrews  v.  Partington^  said,  he  had 

often  wondered  how  it  came  to  be  so  decided;  there 
being  no  greater  inconvenience  in  the  case  of  a  devise 
than  in  that  of  a  marriage  settlement,  where  nobody 
doubts  that  the  same  expression  means  all  the  children. 
In  marriage  settlements,  however,  one  at  least  of  the 
parents  generally  takes  a  life  interest,  so  that  the  shares 
do  not  vest  in  possession  until  the  number  of  objects  is 
fixed.  The  rule  has  gone,  Lord  Mdon  remarked  (^r),  upon 
an  anxiety  to  provide  for  as  many  children  as  possible 
with  convenience.  Undoubtedly  it  would  be  very  incon- 
venient, especially  in  the  case  of  legacies  payable  instanter^ 
if  the  shares  of  the  children  were,  by  reason  of  the  possi- 
ble accession  to  the  number  of  objects  by  future  births, 
unascertainable  during  the  whole  life  of  their  parent; 
and  though  this  inconvenience  is  actually  incurred,  as  we 
shall  presently  see,  in  some  cases  (y),  in  which  the  gift  runs 
through  the  whole  line  of  objects,  bom  and  unborn,  even 
after  vesting  in  possession  in  the  existing  children,  yet  it 
will  be  found  in  such  cases  either  that  the  construction 
was  adopted  ex  necessitate  rei,  (there  being  no  alterna- 
tive but  either  to  admit  all  the  children,  or  hold  the  gift 
to  fail  in  toto  for  want  of  objects,)  or,  that  the  admission 
of  all  the  children  was  compelled  by  some  expressions  of 
the  testator. 

(»)  Balm  V.  Balm,  3  Simons,  492.      Ves.  348. 

(a?)  In  BarHngUm  v.  TVUtram,  6         (y)  See  post,  p.  88. 
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The  principle  of  the  rule  under  consideration  seemfi  to  chap,  xxx. 
apply  to  all  cases  in  which  the  shares  of  the  children  are 
made  to  vest  in  possession  on  a  given  event,  as  on  mar<« 
riage ;  in  which  case  the  marriage  of  the  child  who  hap«« 
pens  to  many  first,  is  the  period  for  ascertaining  the 
entire  class. 

But  an  important  exception  obtains  in  the  case  of  Etc^on  m  t» 
legacies  which  are  to  come  out  of  the  general  personal  det. 
estate,  and  are  made  payable  at  a  given  age  (say  twenty* 
one) ;  in  which  case  it  seems  that  the  bequest  is  confined 
to  children  in  existence  at  the  death  of  the  testator,  on 
account  of  the  inconvenience  of  postponing  the  distribu* 
tion  of  the  general  personal  estate  until  the  majority  of  the 
eldest  legatee,  which  would  be  the  inevitable  effect  of  keep«« 
ing  open  the  number  of  pecuniary  legatees  (a).  But  this 
argument  of  inconvenience,  it  is  obvious,  does  not  apply 
where  the  number  of  objects  affects  the  rdaUve  shares 
only,  and  not  the  aggregate  amount  {b). 

The  rule  in  question,  so  far  as  regards  the  exclusion  of  Cawt  in  which 
children  bom  after  the  vesting  in  possession  of  any  one  of  been  depwted 
the  distributive  shares,  has  been  sometimes  departed  from 
upon  grounds  which  can  scarcely  be  considered  as  war- 
ranting that  departure. 

Thus,  where  (c)  a  testator  bequeathed  £800  to  the 
children  of  his  sister  S.,  to  be  equally  dirided  at  their 
respective  ages  of  twenty-one  or  marriage^  with  interest, 
and  feiUng  the  share  of  any,  to  the  survivors,  and  faO- 
ing  the  share  of  oB,  then  to  G.  One  of  the  questions 
was,  whether  the  legacy  belonged  to  a  child  of  S.  bom 
at  the  making  of  the  will,  to  the  exclusion  of  those  since 

(a)  Rinfroier.Bramham,  2  Cox,      682. 
384.    And  aee  Starrs  v.  Benbiw,  2         (c)  Maddisim  v.  Andrew,  1  Ve8» 
Myl.  Sc  Kee.  46.  '  sen.  68. 

(ft)  Gilmare  y.  Severn,  1  B.  C.  C. 
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born,  or  to  be  bom  ?  Lord  Hardwicke  thought  it  was 
meant  for  the  benefit  of  all  the  children  S.  should  have ; 
for  the  testator,  knowing  she  had  but  one  then,  had  yet 
given  it  to  children^  had  pointed  out  survivors,  and  given 
it  over  to  another  branch  of  his  family,  which  could  not 
mean  till  ail  failed. 

It  is  clear  that  none  of  these  circumstances  would 
now  be  held  to  take  the  bequest  out  of  the  ordinary  rule. 
Its  being  to  children  in  the  plural,  with  a  provision  for 
survivorship,  was  consistent  with  that  construction;  as 
was  the  word  "  all,"  which  was  satisfied  by  referring  it  to 
the  children  of  any  class  who  took  shares. 

In  Hughes  v.  Hughes  (e/),  a  testator  gave  real  and  per- 
sonal estate  in  trust  for  the  maintenance  of  all  the 
children  of  his  three  daughters.  A.,  B.,  and  C,  share  and 
share  alike,  until  the  youngest  of  his  said  grandchildren 
should  attain  twenly-one;  and  in  case  of  the  death  of  any 
of  them  before  the  youngest  should  attain  twenty-one, 
leaving  children,  then  to  such  children,  and  when  such 
youngest  grandchild  should  have  attained  twenty-one, 
then  he  gave  one  fall  proportionable  share  to  such  of 
his  said  grandchildren  as  should  be  then  living,  and  the 
•children  of  such  as  should  be  dead,  A  question  arose  on 
the  claim  of  the  subsequently  bom  grandchildren  to  be 
admitted  to  a  participation  with  those  living  at  the  tes- 
tator's death.  Lord  Thurlow  during  the  argument  said, 
when  the  gift  is  general,  it  is  always  confined  to  the 
death  of  the  testator.  Where  there  is  a  gift  for  life,  or 
the  distribution  is  postponed  to  a  future  time,  then  child- 
ren bom  during  the  life,  or  before  that  time,  are  let  in.  But 
his  Lordship,  on  a  subsequent  day,  decided  in  favour  of  the 
after-bom  grandchildren,  the  gift  being  to  aU  the  grand^ 


id)  3  B.  C.  C.  852,  434.    See  S.  C.  though  not  S.  P.  14  Yes.  256. 


TO   CHILDREN.  83 


CHAP.  XXZ. 


children.  But,  according  to  the  decree,  as  stated  by  Mr, 
EdeUy  (afterwards  Lord  Henley,)  which  corrects  the 
seeming  inaccuracy  of  the  case,  it  was  declared  that 
the  residue  should  be  divisible  among  the  grandchildren 
of  the  testator  living  at  his  death,  and  who  had  been 
since  bom,  and  who  should  be  bom,  until  the  youngest  of 
such  (e)  grandchildren  should  altain  the  age  of  twenty-one^ 
The  expression,  "  all  the  children^  noticed  by  Lord  jTAwr* 
hwy  has  been  held,  we  have  seen,  to  be  inadequate  to 
enlarge  the  constraction  {g). 

Lord  Loughborough  seems  to  have  thought  that  where  Gilt  orer  in 
a  devise  or  bequest  of  the  nature  of  those  under  consider-  ^iwSrimJ^ 
ation  is  followed  by  a  gift  over,  in  case  the  parent  die 
without  issue,  all  the  children,  without  reference  to  the 
period  of  vesting  in  possession,  are  entitled.  Thus, 
where  {h)  a  testator  devised,  on  a  certain  event,  the  pro- 
duce of  the  sale  of  certain  freehold  estates  to  be  divided 
between  the  children  of  his  daughters  E.  and  R.,  such 
of  the  children  as  should  be  sons  to  be  paid  at  their 
respective  ages  of  twenty-one,  and  such  as  should  be 
daughters  at  their  respective  ages  of  twenty-one,  or  days 
of  marriage  respectively ;  and  the  testator  bequeathed  the 
residue  of  his  personal  estate  to  be  equally  divided 
between  the  child  and  children  of  his  said  two  daughters, 
in  like  manner  as  the  money  to  arise  from  his  real  estate ; 
and,  in  case  any  child  of  his  said  daughters  should  marry 
and  die  in  the  lifetime  of  their  respective  mothers,  then 
he  directed  that  the  issue  of  such  child  should  stand  in  the 
place  of  their  parent ;  and,  in  case  his  said  daughters  should 

(e)  ^  Such,'*  it  18  presomed,  refers  Heath,  2  Atk.  131;  SkngUUm   v. 

to  the  grandchUdren  living  at  the  Gilbert,  1  Cox,  68 ;  /SI  C.  1  B.  C.  C. 

testator^B  death.  542,  n. ;  SooU  v.  Harwood,  6  Madd. 

(ff)  Whiibread  y.  Lard  St.  John,  332. 
10  Yes.  152.    See  also  Heath  v.         (A)  Milla  y.  Nwrris,  5  Yes.  335. 

q2 


84 


DEVISES  AND   BEQUESTS 


CHAP.  XXX. 


Remark  on 
MilU  V.  iVor. 


Rule  where  no 
object  exists  at 
period  of  dii- 
tribution. 


die  without  issue^  or  such  issue  should  die  without  issue  in 
the  lifetime  of  his  said  daughters,  then  over.  It  appeared, 
in  the  consideration  of  another  question,  that  Lord  Lough-' 
borottgh  had  previously  decided,  that  the  latter  dispo- 
sition extended  to  all  the  children  of  testator's  daughter, 
without  reference  to  the  age  of  twenty-one,  by  force 
of  the  clause  limiting  it  over  in  case  of  the  failure  of  issue 
of  the  daughters. 

It  is  not  easy  to  perceive  any  solid  ground  for  allowing 
to  these  words  such  an  effect  upon  the  construction. 
They  either  mean  a  failure  of  issue  generally,  in  which 
case  the  gift  over  is  void,  or,  which  seems  to  be  the  better 
construction,  they  refer  to  children  (t),  and,  according 
to  the  opinion  of  Sir  W.  Grants  in  Godfrey  v.  Davis  (Ar), 
and  the  established  rules  of  construction,  the  words  im- 
porting a  failure  of  issue  are  referable  to  the  objects 
included  in  the  previous  gift. 

It  is  to  be  observed,  that  Maddison  y.Andrew,  and 
Mills  V.  NorriSy  were  decided  at  a  period  when  the  rule 
against  which  they  seem  to  militate  was  not  so  well 
settled,  or,  at  all  events,  they  shew  that  it  wajs  not  so 
uniformly  adhered  to,  as  it  now  is.  The  uncertainty  in 
which  these  cases  tended  to  involve  the  doctrine  haj9 
been  completely  removed  by  subsequent  decisions  (/). 

4thly,  We  are  now  to  consider  the  effect  upon  imme" 
diate  B,nd  future  gifts  to  children  of  a  failure  of  objects  at 
the  period  when  such  gift  would  have  vested  in  posses- 
sion. With  regard  to  immediate  gifts  {m\  it  is  well  settled 
that  if  there  be  no  object  in  esse  at  the  death  of  the  tes- 


(t)  See  Vdaderffught  v.  Blaie,  2 
Yes.  Jan.  5t34,  and  other  cases  treated 
of  in  a  subsequent  chapter. 

(k)  6  Ves.  43. 

(I)  See  cases  referred  to,  ante,  79. 


(m)  Where  a  person  taking  a 
preceding  life  interest  dies  in  the 
testator^s  lifetime,  the  gift  is  of 
course  treated  as  immediate :  Haugk^ 
ton  Y,  Harriion,  2  Atk.  321» 
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tator,  the  ^t  will  embrace  aU  the  children  who  may    chap.  xxz. 
subsequently  come  into  existence,  by  way  of  executory 

gift. 

Thus,  in  Wdd  r.  Bradbury  (n),  a  testator  bequeathed  'Wben  Hm  gUt 
certam  monies  to  be  put  out  at  mterest ;  one  moiety  to  be 
paid  to  the  younger  children  of  M.  living  at  his  (the  tes- 
tator's) death,  and  the  other  moiety  to  the  children  of  S* 
and  N.  Neither  S.  nor  N.  had  any  child  living  at  the 
date  of  the  will  (o),  or  at  the  death  of  the  testator*  It 
was  held  to  be  an  executory  devise,  [qu.  bequest  ?]  to 
sach  children  as  they  or  either  of  them  should  at  any  time 
have. 

So,  in  Sheppard  v.  Ingram  {p\  a  gift  of  the  residue  of 
the  testator's  real  and  personal  estate  to  such  child  or 
children  as  A.  should  have,  taking  upon  them  the  name 
of  S^  was  held  to  embrace  all  after-bom  children,  there 
being  no  child  at  the  testator's  death. 

Devises  and  bequests  of  this  nature  have  given  rise  to 
two  questions :  1st,  As  to  the  destination  of  the  income 
between  the  period  of  the  testator's  death  and  the  birth 
of  a  child  ;  2ndly,  As  to  the  appropriation  of  the  income 
between  the  birth  of  the  first  and  the  birth  of  the  last 
child. 

With  respect  to  the  first,  if  the  subject  of  gift  be  a  sum  Destination  of 

m  •      •  ^^,    •  111*  income  until 

of  money,  it  is  sufficient  to  say  that  the  legacy  is  not  birtii  or  diiid, 
payable  until  the  birth  of  a  child*  It  is  also  clear,  that 
where  a  residue  of  personalty  is  given  in  this  manner,  the 
bequest  will  carry  the  intermediate  produce  as  part  of 
such  residue  (q).  On  the  other  hand,  if  it  were  a 
devise  of  real  estate,  the  rents  accruing  between  the 

(n)  2  Vera.  705.  See  also  Haugh-         (y)  Harris  r.  lAoydy  1  Turn.  & 

Urn  T.  Harrison^  2  Atk.  329.  Buss.  310.    See  Bullock  v.  JStones,  2 

(o)  This  was  immaterial.  Yes.  sen.  521, 
(/>)  Amb.  273, 
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devolve  upon  the  heir  as  real  estate  undisposed  of,  unless 
there  was  a  general  residuary  devise  (r) ;  nor  would  the 
circumstance  of  there  being  an  immediate  devise  of  the 
real  estate  to  trustees  {s)  vary  the  principle,  the  only  differ- 
ence being,  that  the  heir  would  take  the  equitable, 
instead  of  the  legal  interest.  The  great  difficulty,  how- 
ever, in  these  cases,  is  to  determine  whether  the  will 
indicates  an  intention  to  accumulate  the  immediate  rents 
for  the  benefit  of  unborn  objects.  A  question  of  this 
kind  was  much  considered  in  the  case  of  Gibson  v.  Lord 
Montfort{t)j  where  A.  gave  his  freehold  and  personal 
estate  to  trustees,  in  trust  to  pay  certain  annuities  and 
Immediate  in-  Icgacics  out  of  the  producc  of  his  personal,  and,  in  case 
to  oocttmoiate.  of  deficiency,  out  of  his  real,  estate,  and  he  gave  the  resi- 
due of  his  real  and  personal  estate  to  such  child  or  children 
as  his  daughter  B.  should  have^  whether  male  or  female, 
equally  to  be  divided  between  or  among  them.  If  B. 
should  die  without  issue  of  her  body,  then  over.  By 
another  clause,  A.  directed,  that,  upon  the  deaths  of  the 
persons  to  whom  the  annuities  for  lives  were  given,  such 
annuities  as  should  fall  in  from  time  to  time  should  go 
back  to  the  residue,  and  go  to  t/iose  in  remainder  over. 
By  a  codicil,  he  added,  provided  his  daughter  died  without 
issue,  but  if  she  should  leave  a  child  or  children,  such 
annuities  as  fell  in  should  be  divided  among  them,  share  and 
^hare  alike*  B.  having  no  child  at  the  death  of  the  testa- 
tor, it  became  necessary  to  determine  the  destination  of 
the  immediate  income.  It  was  admitted,  that,  as  to  the 
personal  estate,  it  passed  by  the  residuary  clause,  but  the 
accruing  profits  of  the  real  estate  subject  to  the  chaiges 

(r)  Harris  v.  Ziyrf,  1  Turn.  &         (»)  BttOock  v.  8t<mes,  2  Ves.  sen. 
Ross.  3I0«  and  Hcpkms  v.  Hopkins,     521. 
Cas.  temp.  Talb,  44.  (0  1  Vea,  sen.  485. 
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were  claimed  hj  the  heir  as  undisposed  of.  Lord  Hard^  chap.  xxx. 
fcickey  after  a  long  argument  on  the  terms  of  the  will,  and^ 
after  admitting  that  the  heir  was  entitled  to  what  was 
noi  giyen  away  by  express  words  or  necessary  implica- 
tion^  held  that  the  intermediate  profits  passed  to  the  trus« 
tees  for  the  benefit  of  the  devisees ;  his  Lordship  thinking, 
upon  the  whole,  there  was  an  intention  to  accumulate;  for 
which  he  relied  partly  on  the  fact  of  the  real  and  personal 
estate  being  comprised  in  one  clause  {u\  and  on  the 
expression  in  the  will  and  codicil  respecting  the  annuities^ 

The  other  question  arising  on  these  gifts  to  children  is,  chndrenfbrthe 
as  to  the  destination  of  the  income  accruing  in  the  interval  £  whoie^in! 
between  the  births  of  the  eldest  and  the  youngest  child,  ^'^* 
with  respect  to  which  it  is  settled,  (nor  could  it  have 
been  doubted  upon  principle,)  that  the  children  for  the 
time  being  take  the  whole. 

This  question  came  before  Lord  NorthingUmj  in  the 
case  of  Shepherd  v.  Ingram  (^),  on  the  construction  of  the 
will  already  stated,  at  the  instance  of  three  of  the  children 
of  the  testator's  daughter,  who  had,  subsequently  to  the 
judicial  consideration  of  the  vnll  on  the  former  occasion, 
come  into  existence,  and  now  prayed  (their  parent  being 
yet  alive,)  to  have  an  account  of  the  profits,  and  that  so 
much  as  became  due  from  the  birth  of  the  first  child  until 
the  second  was  bom,  might  be  declared  to  belong  to  the 
first,  and,  after  the  birth  of  the  second,  until  a  third  was 
bom,  to  belong  to  the  first  and  second  child,  and  so  on  to 
the  others ;  and  his  Lordship  was  very  clearly  of  opinion, 
that  the  children  (^)  took  a  defeasible  interest  in  the 
residue,  su^esting  the  case  of  a  legal  devise  of  a  residue 

(»)  On  this  point,  vide  Ackers  y.  (:r)  Amb.  448,  ante,  85. 

PiU/9tf,  0  Bligh,  N.  S.  430,  and  other  (j)  The  word  in  the  report  la 

cases  commented  on,  ante,  VoL  I.,  '^  daughters,"  bat  this  was  evidently 

p.  696.  used  in  mistake  for  chUdren* 
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CHAP.  XXX.  to  the  daughters,  with  a  subsequent  clause  declaring,  that 
if  all  the  daughters  should  die  in  the  lifetime  of  their 
mother,  then  the  residue  should  go  oyer ;  that  would  be 
an  absolute  devise  with  a  defeasible  clause,  and  the 
daughters  in  that  case  would  be  clearly  entitled  to  the' 
interest  and  profits  till  that  contingency  happened. 

In  a  subsequent  case  (z),  it  was  held  by  Lord  Lough^ 
borough  that  a  child  subsequently  bom  was  entitled  to  a 
share  in  the  by-gone  income,  in  equal  participation  with 
children  antecedently  in  existence ;  but  this  was  founded 
on  the  special  terms  of  the  gift,  which  expressly  com- 
prised the  ^^  interest  and  produce ; "  and  his  lordship  ad- 
mitted the  general  rule  to  be  as  decided  in  Shepherd  v. 
Ingram  ;  which  case  was  also  followed  by  Lord  Langdale 
in  the  recent  case  of  ScoiJt  v.  Earl  of  Scarborough  (a). 
EflTect  where  The  next  inquiry  is,  as  to  the  rule  of  construction 

there  is  no  ob- 
ject at  or  before  which  obtains,  where  the  gift  to  the  children  is  preceded 

timeofdistri-  .  . 

bation.  by  au  anterior  interest,  and  no  object  comes  into  exist-* 

ence  before  its  determination ;  as  in  the  case  of  a  gift  to 
A.  for  life,  and  after  his  decease,  to  the  children  of  B. ; 
and  B.  has  no  child  until  after  the  death  of  A.  It  is 
clear  that  in  such  a  case,  if  the  limitation  to  the  children 
of  B.  were  a  l^al  remainder  of  freehold  lands,  it  would 
fail  by  the  determination  of  the  preceding  particular 
estate  before  the  objects  of  the  remainder  came  in  esse  (b). 
This  rule,  however,  originating  in  feudal  principles,  is  not 
applicable  to  equitable  limitations  of  freehold  estate,  and 
accordingly  it  has  been  held,  that  in  a  similar  devise,  by 
way  of  trust,  the  ulterior  limitation  does  not  fail  by  the 
non-existence  of  objects  during  the  life  of  A.,  the  tenant 
for  life,  but  takes  effect  in  fibvour  of  such  objects  when- 
ever they  come  into  existence.     Thus»  in  the  case  of 

(«)  Mm  V.  AbfTM,  5  Ves,  335.  (a)  1  Beiiv.  166. 

{h)  Ante,  Vol.  1,  p.  786. 
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Chapman  t.  Blisset  (c),  where  lands  were  devised  to  trus- 
tees upon  certain  trusts  during  the  life  of  A.,  and  at  his 
decease  as  to  one  moiety  in  trust  for  the  children  of  A., 
and  as  to  the  other  moiety  in  trust  for  the  children  of  B. 
B.  had  no  child  horn  until  after  the  decease  of  A.;  and  it 
was  held  that  such  after-bom  child  was  entitled  to  the 
latter  moiety ;  Lord  Talbot  obserying,  that,  "  in  regard  to 
trusts^  the  rules  are  not  so  strict  as  at  law ;  for  the  whole 
legal  estate  being  in  the  trustees,  the  inconvenience  of  * 
the  freehold  being  in  abeyance,  if  the  particular  estate 
determines  before  the  contingency  (upon  which  the  re< 
mainder  depends)  does  happen,  is  thereby  prevented/' 
The  same  doctrine  would  seem  to  hold  in  regard  to  be- 
quests of  personal  estate ;  to  which  it  is  obvious  none  of 
the  rules  governing  contingent  remainders  are  applicable. 
As  some  of  the  positions,  however,  advanced  by  a  very 
learned  Judge,  in  the  case  of  Godfrey  v.  Davis  (</),  may 
seem  to  be  inimical  to  such  a  conclusion,  it  will  be  ne- 
cessary to  examine  that  case. 

A.  bequeathed  annuities  to  several  persons  for  life,  and  cim  of  Go<f. 
directed  that  the  first  annuity  that  dropped  in  shotdd  de^  craiidmd. 
vdve  upon  the  eldest  childf  male  or  female,  for  life,  of  H. ; 
and  he  directed  that  as  the  other  annuities  dropped  in,  they 
should  go  to  increase  the  annuities  of  the  survivors,  and  so 
to  the  last  survivor,  except  as  to  two  individuals  named ; 
and  when  the  said  annuitants  were  all  dead,  the  whole 
property  to  devolve  upon  the  heirs  male  of  P,  At  the 
death  of  the  first  annuitant^  H.  had  no  Ugitimaie  child  (the 
claim  of  a  natural  child  was  disallowed  {e) ) ;  but  he 
afterwards  married,  and  had  a  child,  who  claimed  the 
annuity.  Sir  W.  Grants  M.  R-,  said — "  It  is  clearly  es- 
tablished by  Devisme  v.  Mello  {g\  and  many  other  cases^ 

(c)  Gas.  temp.  Talb.  145.  {e)  See  next  chapter. 

(d)  6  Ves.  43,  (J)  1  B.  C.  C.  537. 
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that  where  a  testator  gives  any  legacy  or  benefit,  not  as 
persona  designata,  but  under  a  qualification  and  descrip- 
tion at  any  particular  time,  the  person  answering  the 
description  at  that  time  is  the  person  to  claim;  and, 
if  there  are  any  persons  answering  the  description,  they 
B>re  not  to  wait  to  see  whether  any  other  persons  shall 
come  in  esse,  but  it  is  to  be  divided  among  those  capable 
of  taking,  when  by  the  tenor  of  the  will  he  intended  the 
property  to  vest  in  possession  (t).  That  case  was  much 
considered  by  Lord  Thurlowy  and  seems  to  have  settled 
the  law  upon  the  subject.  The  first  question  is,  whether 
it  is  clear  the  testator  meant  any  given  set  of  persons 
should  take  at  any  diven  time :  if  so,  it  is  clear  that  all 
pe«.n,  a^swerbg  L  d«cripUon.  whether  h«m  before 
or  afterwards  (A;),  shall  take ;  but,  if  there  are  no  such 
persons,  it  shall  not  suspend  the  right  of  others,  but  they 
shall  take  as  if  no  such  persons  were  substituted.  Before 
that  case,  this  point  was  not  quite  so  clear  (/)*  Where 
the  gift  is  to  all  the  children  of  A.  at  twenty-one,  if  there 
is  no  estate  for  life,  it  will  vest  in  all  the  children  coming 
into  existence  until  one  attains  the  age  of  twenty-one  (m). 
Then  that  one  has  a  right  to  claim  a  share,  admitting 
into  participation  all  the  children  then  existing.  So  if  it 
is  to  a  person  for  life,  and,  after  the  death  of  that  person, 
then  to  the  children  of  A.,  the  intention  is  marked,  that 
until  the  death  of  the  person  entitled  for  life  no  interest 
vests  [qu.  in  possession?]  When  that  person  dies, 
the  question  arises  whether  there  are  then  any  persons 
answering  that  description;  if  so,   they  take,  without 


{i)  This  is  indisputable,  see  ante,  ing  pontion,  or  with  the  general  mle. 

p.  75.  {I)  SingUion  v.  Singleton^  Jjfion 

{k)  The  words  "  or  afterwards,"  v.  AyUmy  1  B.  C.  C.  642,  n. 

are  not  consistent  with  the  preced-  (m)  See  ante,  p.  79. 
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Waiting  to  see  whether  any  others  will  come  in  esse  an*  chap.  «x. 
swering  the  description.  If  it  is  given  over  in,  the  event 
thai  there  are  no  children^  and  there  are  no  children  at  t/iot 
period,  the  person  to  whom  it  is  given  over  takes.  It  is 
clear  this  testator  meant  these  annuities  to  commence  at 
his  death,  and  that  each  annuitant  should  receiye  a  pro- 
portionable share  of  his  fortune,  with  benefit  of  surviyor- 
ship  and  right  of  accruer,  subject  upon  the  death  of  the 
first  annuitant  to  the  substitution  of  the  eldest  child  of 
H.  Upon  the  death,  therefore,  of  the  first  annuitant,  un- 
less there  was  some  person  who  had  a  right  of  substi- 
tution in  the  room  of  that  person,  and  there  was  no  such 
person,  it  was  to  go  among  the  sunrivors.  The  person 
suhstitutedy  namely,  the  first  child  o/H.,  cannot  now  claim. 
That  construction  is  much  fortified  by  the  manner  in 
which  it  is  given  over,  for  it  is  perfectly  clear  that  he 
meant  the  persons  to  whom  it  is  given  over  under  the 
description  of  the  heirs  of  F.  to  take  upon  the  death  of 
the  persons  to  whom  it  was  first  given  over.  If  the  first 
construction  contended  for  is  to  prevail,  those  persons, 
supposing  all  the  other  annuitants  claiming  by  survivor- 
ship were  dead,  must  wait  not  only  the  death  of  the  sur- 
vivor, but  also  the  death  of  H.,  for  during  his  life  there 
would  be  a  possibility  that  a  child  might  be  bom,  who 
upon  that  construction  might  say  he  was  the  survivor." 

It  is  evident,  therefore,  that  the  judgment  of  the  Remarkion 
M.  R.  was  partly  founded  upon  the  particular  circum-  «•#. 
stances  of  the  case ;  and  yet  no  one  can  read  that  judg- 
ment without  seeing  that  in  his  opinion  the  rule  was 
universal,  that  a  bequest  to  children  as  a  class,  to  fall 
into  possession  on  the  determination  of  an  anterior  in- 
terest, failed,  if  there  was  no  object  at  that  period ;  and  he 
seems  to  have  considered  this  as  a  necessary  consequence 
of  holding  that  such  objects  (if  any)  would  have  taken. 
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to  the  ex:cliision  of  subsequently  bom  children.  That 
the  one  proposition  is  not  invariably  a  corollary  of  the 
other,  is  established,  we  have  seen,  by  the  cases  respect* 
ing  immediate  gifts  to  children,  which,  although  they  ex- 
tend only  to  such  children  (if  any)  as  are  in  existence  at 
the  death  of  the  testator,  yet,  in  case  of  there  being  at 
that  period  no  child,  will  embrace  the  whole  range  of  un- 
born children  («).  Upon  what  principle  a  different  con- 
struction could  be  supported,  in  the  case  of  an  executory 
bequest  preceded  by  a  bequest  for  life,  it  is  difficult  to 
discover,  unless  it  were  for  the  sake  of  assimilating  the 
construction  to  that  of  a  legal  remainder,  but  which  is 
decisively  negatived  by  the  construction  that  has  been 
applied  to  equitable  limitations,  as  to  which  we  have 
seen  the  rule  is  different ;  and  the  inevitable  conclusion, 
it  is  conceived,  is  that,  by  analogy  to  the  latter  class  of 
devises,  a  iequest  to  A.  for  life^  and  after  his  death  to  the 
children  of  B.^  is  not  defeated  by  the  non-eadstence  of  an 
object  at  the  death  of  A.^  hui  wiU  take  ^ect  infxwour  of  kll 
ifie  subsequently  bom  children  as  they  arise ;  assuming,  of 
course,  that  the  terms  of  the  bequest  do  not  bring  it 
within  the  restrictive  rule  stated  in  the  third  division  of 
the  present  section. 

The  doctrine  above  suggested  is  tacitly  recognised  in 
the  case  of  Wyndham  v.  Wyndham  {o),  where  a  testator 
bequeathed  the  residue  of  his  estate  to  A,  for  life,  but  if 
she  shall  die  leaving  any  child  or  children,  then  the 
trustees  were  to  pay  the  principal  to  them ;  but  if  A. 
should  die  without  any  child  or  children,  then  he  left  the 
residue  to  the  younger  children  of  £.9  if  he  should  have 
any,  and  if  not,  he  left  it  to  C.  A.  died  without  children 
before  B.  had  any,  and  B.  afterwards  died  without  having 
had  a  child ;  and  the  question  in  this  cause  was,  as  to 

(f»)  Ante,  85.  (0}  3  B.  C.  C.  58. 
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what  became  of  the  income  in  the  interval  between  the  chap.  xxx. 
deaths  of  A.  and  B. ;  which  question  of  course  assumes, 
that  the  property  did  not  go  over  to  C.  immediately  on 
the  death  of  A.  without  a  child,  but  remained  in  ex- 
pectancy during  the  whole  life  of  B.,  to  await  the  eyent 
of  his  haying  children. 

This  yiew  of  the  subject,  too,  seems  to  deriye  some  Executory  gift 

^  sot  defeated  by 

support  from  a  more  recent  decision,  establishing  that  an  faUore  of  ob- 
executory  bequest  to  children,  to  arise  on  an  eyent  which  the  time  of 
was  to  defeat  a  prior  gift,  did  not  fail  by  the  absence  of  ISSoS."*  ^^' 
any  object  at  the  determination  of  such  prior  interest. 

The  case  (p)  alluded  to  is,  where  a  testator  deyised  the 
reversion  in  a  moiety  of  certain  real  estate  to  his  sister 
A.,  subject  to  a  charge  in  the  following  terms : — **  The 
sum  of  £500 1  also  deduct  out  of  the  said  part  of  my  estate 
to  my  niece  M.,  daughter  of  my  brother  R.,  to  be  paid  when 
most  convenient  to  my  sister  A.,  bearing  interest  three 
months  after  my  deceajie.  Whenever  this  £500  shall  be 
paid  by  my  sister  A.,  I  do  require  that  it  be  put  into 
government  or  any  other  security  by  her  trustee  P.,  whom 
I  appoint  to  act  as  such,  as  he  shall  think  most  to  her 
advantage ;  and  that  the  said  M.  shall  receive  the  said 
£500,  with  the  accumulated  interest,  either  an  the  day  of 
marriage  or  at  the  age  of  twenty-one^  as  shall  be  thought 
best.  Should  the  said  M.  not  survive  either  of  those  periods^ 
and  there  be  no  child  or  diildren  of  the  said  72.,  then 
I  would  have  the  said  sum  of  £500  revert  to  my  sister 
A.;  dut,  in  case  of  other  clnldren  of  i2.,  I  would  have  the 
said  sum  equally  divided,  share  and  share  alike  *^  M.  died 
under  age,  and  unmarried.  R.  had  no  other  child  at  that 
time,  but  other  children  were  bom  afterwards ;  and  the 
question  was,  whether  such  subsequently  bom  children 

(p)  2  Madd.  124. 
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were  entitled.  Sir  T.  Plumer,  V.  C,  adverted  to  Godfrey 
V.  Davis  as  having  been  decided  upon  the  principle,  that  a 
period  being  distinctly  fixed  when  the  distribution  was  to 
take  place,  the  children  bom  after  that  period  were  not 
entitled.  "  Are  there  (said  his  Honor)  any  words  in  this 
will  fixing  the  time  when  a  share  is  to  vest,  so  as  to  ex- 
clude after-bom  children  ?  The  property  is  not  given  on 
the  children  attaining  twenty-one,  or  marriage ;  it  is  a 
reversionary  fimd,  which  is  a  strong  circumstance,  and  the 
gift  to  A.  is  expressed  in  unambiguous  terms.  If  the 
after-bom  children  are  excluded,  it  must  be  in  the  teeth 
of  the  words  of  the  will,  which  only  give  it  to  A.  *  if 
there  be  no  child  or  children  of  the  said  R.  {q).^ "  And 
his  Honor  accordingly  decided  in  favour  of  the  children 
of  R. 

This  case  shews  that  an  executory  bequest,  in  deroga^ 
tion  of  a  preceding  gift,  does  not  fail  for  want  of  objects 
at  the  period  of  taking  effect,  (though,  if  there  had  been 
any  such,  it  would  have  been  confined  to  them  (r) ) ;  and 
that,  in  the  opinion  of  the  learned  Judge  who  decided  it, 
the  case  of  Godfrey  v.  Davis  sustains  no  general  d^trine  to 
the  contrary,  but  is  referable  to  its  special  circumstances. 

In  another  case(^),  where  lands  were  by  settlement 
limited  to  A.  for  life,  remainder  to  B.  for  life,  remainder 
to  trustees  for  600  years,  in  trust  to  raise  £1000  for  such 
persons  as  B.  should  appoint,  and,  in  default  of  appoint* 
ment,  to  the  e^ecutorSy  administratorsy  and  assigns  of  C. ; 
and  A.  and  B.  died  in  the  lifetime  of  C,  so  that  B.,  hav- 
ing made  no  appointment,  there  was  at  the  determination 
of  their  estates  no  object  of  the  tmst  of  the  term,  since 
C.  could  have  no  executor  or  administrator  in  her  life^ 


{q)  As  to  this,  see  post, 
(r)  Ellison  v.  Air^y  1  Ves,  sen. 
Ill,  and  other  cases  cited,  ante,  75. 


{s)  Horseman  v.  Ah^y  1  Jac.  & 
Walk.  381. 
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time;  it  was  contended,  therefore,  that  the  limitation  chap. xxx, 
&iled,  as  in  the  case  of  a  devise  of  real  estate  to  the  heirs 
of  a  person  living  at  the  determination  of  the  prior  es- 
tates: bnt  Sir  T.  Plumer,  M.  R.,  said,  he  did  not  see  that 
the  analogy  could  be  applied.  The  case,  however,  was  not 
distinctly  decided  upon  this  point. 

So,  in  the  earlier  case  of  Lord  Beaulieu  v.  Lard  Car-» 
digan  {t\  where  the  testator  bequeathed  an  Exchequer 
annnity,  which  was  granted  for  a  term  of  years  to  his 
grandson.  Lord  Montague,  for  so  many  years  as  he  should 
live,  and  after  his  death  for  such  person  bb^  at  the  time 
of  Lord  Montaffue's  deaths  should  be  heir  male  of  Lord 
Montague's  body,  to  take  lands  of  inheritance  from  him 
by  course  of  descent,  for  the  residue  of  the  term ;  and  in 
case  there  should  be  no  such  heir  male^  then  in  trust  for  such 
person  as  should  be  heir  male  of  the  body  of  Duke  John^  to 
take  lands  by  course  of  descent,  for  the  residue  of  'the 
term;  and,  in  case  there  should  be  no  such  person  as 
should  be  such  heir  male,  then  in  trust  for  Duke  John 
for  life,  with  remainder  to  such  person  and  persons  aa 
should  be.entitled  by  virtue  of  his  said  vnll  to  the  rents 
of  the  real  estate  thereby  devised.  Lord  Montague  died 
without  issue  before  Duke  John  had  a  son  ;  and  it  was 
held  by  Lord  Northington^  that  the  gift  in  question  took 
effect  in  favour  of  a  son  who  was  bom  six  years  after  this 
event ;  his  Lordship  observing,  that  if  the  limitation  to 
the  son  of  Duke  John  was  to  depend  on  the  words  ^^  living 
at  the  time  of  the  death  of  Lord  Montague^^  it  would  defeat 
the  intention  of  the  testator ;  for  he  meant  that  the  sons 
of  Duke  John  should  take  after  [qu.  in  substitution  for  ?] 
the  sons  of  Lord  Montague. 

The  weight  of  authority,  therefore,  is  decidedly  in  favour  General  oondo. 
of  the  position,  that  all  gifts  to  children,  preceded  by  an 

(0  Atnb.  683. 
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anterior  interest,  will  embrace  the  objects  existing  at  the 
death  of  the  testator,  and  those  who  may  come  in  esse 
before  the  detennination  of  such  interest ;  and  that  in  all 
such  casesy  concept  in  the  instance  of-^a  legal  remainder  of 
real  estate^  if  there  be  no  object  at  the  time  of  the  vesting  in 
possession,  all  the  children  subsequendy  horn  toiU  be  let  in, 
unless  the  terms  of  the  gift  restrict  it  to  a  narrower  class 
of  objects. 

The  doctrine,  however,  of  the  preceding  cases  may 
seem  to  be  encountered  by  some  remarks  occurring  in 
the  case  of  Bartleman  v.  Murchison  {u)y  where  an  annuity 
was  bequeathed  to  A.  for  life,  and,  after  her  decease,  to 
B.  **ifa  widow  J  but  not  otherwise,  but  to  revert  back  to 
any  child  or  children  after  her  death ;"  and  it  was  held, 
that  B.,  who  was  married  at  the  death  of  A.,  and  after-* 
wards  became  a  widow,  was  not  entitled  on  such  subse- 
quent widowhood  ;  Lord  Brougham  observing — "  Al- 
though, in  construing  bequests  of  personal,  the  same 
technical  strictness  does  not  prevail  as  in  devises  of  real 
estate,  the  same  rules  are  to  a  great  extent  applicable ;" 
and  then,  after  adverting  to  the  construction  of  bequests 
to  children,  as  comprehending  the  same  persons  as  devises 
to  these  objects,  his  Lordship  remarked — **It  is  only 
following  out  the  same  principles,  to  hold,  that  a  person, 
to  whom  a  legacy  is  given  in  a  particular  character,  and 
by  a  particular  description,  shall  not  be  entitled  to  it, 
unless  he  be  clothed  with  that  character  and  answer  that 
description  at  the  moment  when  the  legacy  might  vest 
in  possession." 

It  will  be  observed,  that,  in  this  case,  the  bequest 
was  to  an  individual  named,  if  then  answering  a  certain 
description  and  not  to  a  class,  though  perhaps  the  principle 
applicable  to  the  respective  cases  is  not  widely  different. 

(«)  2  Rtts      I  Myl  136. 
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And  here  the  stndent  should  be  reminded,  that  where,    ohap. 


in  the  preceding  observations,  mention  is  made  of  the  Exii tcnce  up  to 

*  ^  tune  of  distn- 

iAjects  at  the  period  of  distribution^  this  is  not  intended  to  ^^^^^  »ot  ne- 
designate  children  existing  at  that  period;  for  it  has  been 
already  shewn,  that  all  who  haye  existed  in  the  interval 
between  the  death  of  the  testator  and  the  period  of  dis- 
tribation,  whether  living  or  dead  at  the  latter  period,  are 
objects  of  the  gift,  and  may  therefore  not  improperly  be 
termed  objects  at  thai  period;  their  decease,  before  the 
period  of  distribution,  having  no  other  effect  than  to  sub- 
stitute their  respective  representatives,  supposing,  of 
course,  the  interest  to  be  transmissible. 

It  is  to  be  observed,  that  the  rules  fixing  the  class  of  whether  gift 
objects  entitled  under  gifts  to  children  are  not  in  general  of  chudren  en- 
varied  by  a  limitation  over,  in  caae  the  parent  should  die  objecto^cl^titretL 
without  children,  or  in  case  all  the  children  die,  &c.,  as 
these  words  are  construed  merely  to  refer  to  the  objects 
of  the  preceding  gift.  It  is  true,  indeed,  that  in  HtAche-- 
sm  V.  Jones,  some  stress  was  laid  by  Sir  T.  Plumer,  V .  C, 
on  the  words  giving  the  property  over  in  default  of  child 
or  children,  as  importing  that  the  ulterior  gift  was  not  to 
take  effect  unless  in  the  event  of  the  failure  of  aU  the 
children ;  but  in  Andrews  v.  Partington  (<r),  a  pecuniary 
l^acy  to  all  the  children  of  A.,  payable  at  twenty~one  or 
marriage,  with  a  bequest  over  in  case  aU  the  children  died 
before  their  shares  became  payable,  was  confined  to 
children  who  were  in  esse  when  the  first  share  became 
payable.  So,  in  the  more  recent  case  of  Scott  v.  Ifar- 
wood  (y),  where  the  devise  was  to  the  use  and  behoof  of 
ail  and  every  the  child  and  children  of  A.  lawfully  be- 
gotten, and  their  heirs  for  ever ;  and  in  case  the  said 
children  of  A.  should  all  die  before  they  attained  the  age 

» 

(«)  3  B.  C.  C.  401.  (y)  5  Madd.  322. 
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of  twenty-one  years,  then  over ;  Sir  J.  Leachy  V.  C,  held, 
that  the  children  of  A.  living  at  the  testator's  death  were 
exclusively  entitled,  and  that  in  the  devise  over  **  the  tes^ 
tator  musty  by  necessary  inference^  be  considered  as  speaking 
Remark  on  of  the  children  to  whom  the  estate  is  given^  If  it  be  ob- 
wood.  jected,  that  in  this  case  the  expression  ^^  the  said  children 

required  such  a  construction,  the  answer  is,  that  the  pre- 
ceding gift  being  to  all  the  children,  the  referential  ex- 
pression had  the  same  force  as  if  the  same  terms  were 
repeated,  and  consequently  the  effect  of  the  whole  would 
be,  according  to  Sir  T.  Plumer^s  doctrine  in  Hutcheson  v. 
Jonesy  that  the  estate  was  not  to  go  over  until  the  fsulure 
of  all  the  children. 
Gift  to  children  5thly.  We  8X0  uow  to  cousidor  how  the  construction  is 
ht  begotttn^  *  affectod  by  the  words  **to  be  bom "  or  **  to  be  b^otten^ 

annexed  to  a  devise  or  bequest  to  children ;  with  respect 
to  which  the  established  rule  is,  that  if  the  gift  be  imme- 
diate, so  that  it  would  but  for  the  words  in  question  have 
been  confined  to  children  (if  any)  existing  at  the  testator's 
Where  they  ex-  death,  they  wiU  have  the  effect  of  extending  it  to  aU  the 

children  who  shall  ever  come  into  existence  (2:);  since,  in 
order  to  give  to  the  words  in  question  some  operation, 
the  gift  is  necessarily  made  to  comprehend  the  whole. 

Thus,  in  the  well-known  and  important  case  of  Mogg  v. 
Mogg  (a),  where  a  testator  devised  a  certain  property 
called  the  Mark  Estate  to  trustees,  in  trust  to  pay  the 
rents  towards  the  support  and  maintenance  of  the  child 
and  children  begotten  and  to  be  begotten  of  his  daughter, 
Sarah  Mogg:    it  was  contended,  that,  notwithstanding 

{z)  Magg  v.  Mogg^  1  Mer.  654.  galating  the  dasses  of  duldren  en- 

In  the  marginal  note  of  the  report  titled  nnder  immediate  and  future 

these  words  are  omitted.    The  case  devises. 

b  deserving  of  attentive  penisal,  as  (a)  1  Mer.  668* 
it  illustrates  almost  eveiy  role  re^ 
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the  words  "to  be  begotten,"  the  devise  conld  apply  to    obap. 
only  the  children  bom  before  the  testator's  death,  as  those 

ft 

words  might  be  satisfied  by  letting  in  the  children  bom 
after  the  date  of  the  will  before  the  death  of  the  testator; 
but  the  Coort  of  King's  Bench  (on  a  case  from  Chancery) 
certified,  that  all  the  nine  children  of  Sarah  Mogg,  in* 
clnding  five  vrho  vf ere  bom  after  the  death  of  the  testator, 
took  imder  the  devise ;  and  Sir  W.  Grantj  M.  R,,  expressed 
his  concurrence  in  the  certificate. 

This  role  of  constraction,  however,  does  not  apply  to  i>iitiiiction  in 
general  pecuniary  legacies,  where  the  effect  of  letting  in  ni  ^ma^' 
children  bom  after  the  death  of  the  testator  would  be  to  ^^^°^ 
postpone  the  distribution  of  the  general  estate,  (out  of 
which  the  legacies  are  payable,)  until  the  death  of  the 
parent  of  the  I^atees. 

Thus,  in  the  case  of  SprcusTding  v.  Ranter  (3),  where  a 
testator  in  a  certain  event  gave  a  legacy  to  the  sons  and 
daughters  of  his  daughter  lawfully  begotten  or  to  be  be-^ 
gotten:  a  child  bom  after  the  death  of  the  testator  was 
held  to  be  excluded. 

So,  in  the  later  case  of  Storrs  v.  Benbow  (c),  where  a 
testator  bequeathed  £500  "  to  each  child  ^at  may  be  bom 
to  either  of  the  children  of  either  of  my  brothers,  lawfully 
b^otten,  to  be  paid  to  each  of  them  on  his  or  her  attain- 
ing the  age  of  twenty-one  years,  without  benefit  of  sur- 
vivorship f  Sir  J.  Leachy  M.  R.,  held,  that  the  gift  was 
confined  to  children  living  at  the  testator's  death,  his 
Honor  considering  that  the  words  "  may  be  bom,"  pro- 
vided for  the  birth  of  children  between  the  making  of 
the  will  and  the  death  of  the  testator ;  and  he  observed, 
that,  to  give  a  different  meaning  to  the  words,  would  im- 


(5)  1  Dick.  344. 
(c)  2  Myl.  &  Keen.  46.  See  also  Buikr  y.  Lowe,  10  Sim.  817. 
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pute  to  the  testator  the  inconvenient  and  improbable  in- 
tention that  his  residuary  personal  estate  should  not  be 
distributed  until  the  deaths  of  his  brothers'  children  (d). 

It  seems  to  be  established  too,  that  the  expression 
children  to  be  bom  or  children  to  be  begotten,  when  oc- 
curring in  a  gift,  under  which  some  class  of  children  bom 
after  the  death  of  the  testator  would,  independently  of 
—and  where      this  exprcssiou  of  futurity,  be  entitled,  so  that  the  words 

may  be  satisfied  without  departing  from  the  ordinary 

constmction,  that  constmction  is  unaffected  by  them. 

Do  not  YBTj  the       Thus  in  the  case  of  Patd  v.  Compton  (e),  where  a  testator 

of  a/u/ure       bequeathed  the  residue  of  his  personal  estate  in  trast  for 

^  ■  his  wife  for  life,  and  after  her  decease  unto  such  of  his 

daughters  and  such  of  their  children  as  she  should  by 
will  appoint,  recommending  her  '*to  provide  for  such 
child  or  children  as  may  liereajler  be  born  of  my  said  two 
daughters ; "  and,  in  default  of  such  disposition,  then  in 
trast  for  the  children  of  the  daughters ;  Lord  Eldon  held 
that  this  power  to  the  wife  did  not  authorize  her  to 
appoint  to  children  not  bom  in  her  lifetime. 

So  in  Whitbread  v.  Lord  St.  John  (y),  his  Lordship  de- 
cided, that  a  bequest  unto  and  among  the  child  and 
children  of  A.  bom  and  to  be  bom,  as  many  as  there  might 
be,  when  and  as  tJiey  should  attain  their  age  of  twenty-one 
years^  or  be  married  with  consent,  was  confined  to  his 
children  living  at  the  death  of  the  testator  and  those  who 
afterwards  came  in  esse  before  the  first  share  vested  in 
possession,  according  to  the  rale  before  adverted  to  (A). 
But  if  the  bequest  is  to  '*  such  children  as  shall  hereafter 
be  bom  during  the  lives  of  their  respective  parents,"  of 

{d)  The  reason  lastly  assigned  by  general  rule  stated  ante,  p.  98. 

the  M.  R.  is  the  only  one  which  (0)  8  Yes.  375. 

characterises  this  class  of  excepted  {g)  10  Yes.  152, 

cases.    The  former  argument  would  {k)  See  ante,  p.  78, 
apply  equally  to  cases  within  the 
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ebnrse  this  construction  is  excluded  by  the  express  terms    cbap. 
of  the  will,  and  all  the  after-bom  children  will  be  let  in, 
whether  bom  before  the  period  of  distribntion  (i)  or  not. 

It  has  been  decided,  too,  that  the  words  ^'  which  shall  Do  not  oonfine 
be  begotten,"  or  "to  be  begotten,"  annexed  to  the  de-  chudrcn. 
scription  of  children  or  issue,  do  not  confine  the  devise 
to  fotnre  children;  but  that  the  description  will,  not- 
withstanding these  words,  include  the  children  or  issue  in 
existence  antecedently  to  the  making  of  the  will  {k). 

This  doctrine  is  as  old  as  the  time  of  Lord  Coke^  who 
ga7s(/),  that  as  procreatis  shall  extend  to  the  issues 
begotten  afterwards,  so  procreandis  shall  extend  to  the 
issues  begotten  before. 

And  it  seems  that  even  the  words  "  hereafter  to  be  "  Hereafter  to 
bom  "  will  not  exclude  previously-bom  issue  (m),  to  pre-  not  exclude  ex. 
Tent,  Lord  Talbot  has  said,  the  great  confusion  which 
would  arise  in  descents  by  letting  in  the  younger  before 
the  elder.  But,  as  a  rule  of  construction,  it  must  be 
founded  on  presumed  intention;  it  supposes  that  the 
t^tator,  by  mentioning  future  children,  and  them  only, 
does  not  thereby  indicate  an  intention  to  exclude  other 
objects,  and  in  this  view  is  certainly  an  exception  to  the 
maxim,  expressio  unius  est  exclusio  alterius  (n). 


(0  SccU  V.  Earl  of  Scarborough, 
1  Beav.  156. 

(t)  Doe  d.  James  v.  HaOeU,  1 
^.  &  S.  124.  See  the  same  prin- 
ciple applied  to  a  deed,  HewU  v. 
Ireland,  1  P.  W.  426. 

{/)  Co.  Litt.  20.  b. 

(»)  HdUethwaiie  v.  Caftwrtght, 
Cas.  temp.  Talbot,  31;  which 
*ems  to  overrule  the  position  of 
Lord  Hak,  that  the  words  "  in  pos- 
temm  procreandis"  exclude  sons 
bom  liefore,  on  account  of  the  pe- 
culiar force  of '^  in  posterum ;"  Hal. 


MSS.  cit.  Harg.  and  Butl.  Co.  Litt. 
20.  b.  n.  3 ;  3  Vem.  87. 

(n)  Compare  the  principle  of  these 
cases  with  that  ofSktddam  y.  SmUh^ 
6  Dow.  22,  ante.  Vol.  I.,  p.  746.  The 
cases  in  the  text  strongly  exempliiy 
the  anxiety  of  the  Courts  to  avoid 
giving  devises  to  children  an  opera- 
tion that  wiU  restrict  them  to  cer- 
tain classes  of  children.  See  judg- 
ment  in  Matckwicl  v.  Codt,  3  Yes* 
611  ;  where  after-bom  children 
were  admitted  to  participate  in  a 
provision  for  maintenance  out  of 
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"  ^*ff*»'PP*"  case  certain  persons  **  shall  happen  to  die  in  my  lifetime," 

though  strictly  importing  futurity,  might  be  understood 

as  speaking  of  the  event  at  whatever  time  it  may  happen, 

whether  before  or  after  the  will. 

Md*"  b^t™"      "^^^  preceding  citation  from  Lord  Coke  has  anticipated 

tenj"  do  not     the  observation  (which  properly  finds  a  place  here),  that 

bom  duidren.    a  gift  to  children  "  bom  "  or  "  begotten,"  will  extend  to 

children  coming  in  esse  subsequently  to  the  making  of 
the  will,  and  even  after  the  death  of  the  testator,  where, 
the  time  of  distribution  under  the  gift  being  posterior  to 
that  event,  the  gift  would  by  the  general  rule  of  con- 
struction, include  such  after-bom  children. 

Thus,  where  (/?)  a  testator  bequeathed  certain  funds  to 
trustees  in  trust  for  his  wife  for  life,  and  after  her  deceajse,  in 
trust  to  transfer  the  same  unto  and  among  all  and  every 
the  child  and  children  lawfully  begotten  of  the  testator's 
nephews  and  niece  by  their  then  or  their  late  respective 
wives  and  husband :  Sir  /.  Leach^  V.  C,  held,  that  the 
bequest  comprehended  after-bom  children.  Indeed,  his 
Honor's  decision  in  their  £sivour,  seems  to  have  been 
carried  so  far  as  to  let  in  children  bom  after  the  death 
of  the  widow,  which  was  the  period  of  distribution ;  in 
which  respect  the  decision  is  clearly  untenable. 
Legacy  to  every  So  in  the  casc  of  Ringvose  V.  Bramham{q\  children 
eitendcd  to       bom  iu  the  interval  between  the  making  of  the  will  and 

the  death  of  the  testator,  were  let  in  under  a  bequest  to 
A.'s  children ;  "  £60  to  every  child  he  hath  by  his  wife  E., 
to  be  paid  to  them  by  my  executors  as  they  shall  come 

income  in  favour  of  ^  children  "  ge-  waa  confined  to  the  existing  chil- 

nerally,  though  the  disposition  of  dren. 

the  property  itself,  out  of  which  the  (o)  In  CAriitcphenon  t.  Nayhr^ 

income  was  to  arise  (and  the  oh-  1  Mer.  326. 


jects  of  which  it  might  be  presumed         ip)  Browne  ▼»  Qroombridffef  4 
were  intended  to  be  the  same  as     Madd.  4d5. 
thoee  Qf  the  maintenance  provision),         (q)  2  Cox,  884. 
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of  age."  It  was  even  contended  that  the  bequest  ex-  chap,  xxx. 
tended  to  children  bom  after  the  death  of  the  testator, 
and  before  the  majority  of  the  eldest ;  and  the  Master  of 
the  Rolls,  (Sir  M.  P.  Ardent)  rested  his  objection  to  this 
conBtrnction,  not  solely  on  the  force  of  the  word  **  hath,'' 
bnt  on  other  grounds ;  particularly  that  it  would  have 
the  effect  of  postponing  the  distribution  of  the  general 
residue,  until  the  number  of  pecuniary  legatees  could  be 
ascertained. 

It  is  not  to  be  inferred,  however,  that  because  the  Courts 
in  the  preceding  cases  have  refused  to  allow  the  claims 
of  after-bom  children  to  be  negatived  by  expressions  of  a 
loose  and  equivocal  character,  they  would  deny  all  effect 
to  words  studiously  inserted  with  the  design  of  restricting 
a  gift  to  children  to  existing  objects,  though  the  reason 
or  purpose  of  the  restriction  may  not  be  apparent ;  as  in 
the  instance  of  a  gift  to  children  ^  now  living,"  which  we 
baye  seen  is  confined  to  children  in  existence  at  the  date 
of  the  will  (r). 

6thly.  It  should  be  observed,  that  in  the  application  of  ChOdren  en 
the  preceding  rules,  and  indeed,  for  all  purposes  of  con-  indiided. 
straetion,  a  child  en  ventre  sa  mere  is  considered  as  a 
child  in  esse.     This  was  finally  established  in  the  case  of  Hdd  to  take  u 

,  objects  livinff 

Doe  V.  Clarke  {s)f  which  was  an  ejectment  directed  by  at  a  given  pe- 
Lord  Thiirlawt  in  consequence  of  a  difference  of  opinion 
between  his  Lordship  and  Sir  Lloyd  Kenyon^  M.  R.,  on 
the  claim  of  a  posthumous  child  under  a  gift  to  all  the 
children  of  C.  who  should  be  living  at  the  time  of  his 
death ;  his  Lordship  maintaining  the  competency,  and  his 
Honor  the  incompetency  of  the  child  en  ventre  sa  mere 
to  take  as  a  "  living  "  child  (<). 

(f)  Vide  ante,  Vol.  L,  p.  278.  2  B.  C.  C.47;  Cwpw  v.  Jbrto,  Id. 

(«)2H.B.d79.  63;  FreemanUe  v.  /V00mafif/e,   1 

(0  Ciarie  y.  Blale,  2  B.  C.  C.  Cox,  248. 
321 ;  oTerrnling  Piermm  v.  OameU, 
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Child  en  Tentre 
entitled  under 
description  of 
children  bom. 


Whether  chil- 
dren en  ventre 
take  under  a 
gittto  rekUiotu, 


The  case  of  Clarke  v.  Blake  afterwards  came  before 
Lord  Loughborough  (w),  on  the  equity  reserved,  and  his 
Lordship,  in  conformity  to  the  decision  of  the  Court  of 
Common  Pleas,  held  the  posthumous  child  to  be  entitled. 
Indeed  so  completely  is  the  point  now  set  at  rest,  that  the 
claim  of  a  child  en  ventre  sa  mere  under  a  bequest  '^  to 
the  child  and  children  begotten  and  to  be  begotten  on  the 
body  of  A.,  who  should  be  living  at  B.'s  decease,"  was 
admitted  sub  silentio  in  the  much-discussed  case  of  Afogg 
V.  Mogg  (^). 

It  being  thus  settled  that  children  en  ventre  were  enti- 
tled under  the  description  of  children  livingy  the  only  doubt 
that  remained,  was  whether  they  would  be  held  to  come 
under  the  description  of  children  6om ;  and  that  question 
also  has  been  decided  in  the  affirmative  (j/).  The  result 
then  is  to  read  the  words  "  living,"  and  "  bom,"  as  syno- 
nymous with  procreated;  and,  to  support  a  narrower  signi- 
fication of  such  terms,  words  pointedly  expressive  of  an 
intention  to  employ  them  in  a  special  and  restricted  sense, 
must  be  used. 

It  should  be  observed,  that  in  Bennett  v.  Honeywood  {z) 
Lord  Apsley  considered  that  the  admission  of  children  en 
ventre  was  confined  to  devises  to  children,  and  refused  to 
let  in  such  a  child  under  a  devise  to  relations.  This  deci- 
sion does  not  appear  to  have  been  expressly  overruled; 
but  it  is  conceived  that  the  present  doctrine,  and  the  prin- 


(«)  2  Ves.  jun.  673. 

(;p)  1  Mer.  654.  See  also  Rauh 
litis  v.  Rawlins^  2  Cox,  425.  These 
cases  demonstrate  that  the  dis- 
tinction laid  down  in  Northey  v. 
Strange^  1  P.  W.  341,  hetween  a 
devise  to  children  generally,  and  to 
children  living  at  a  given  period, 
with  reference  to  the  admission  of 
children  en  ventre,  is  unfounded ; 


nor  would  it  have  heen  deemed  wor- 
thy  of  remark,  had  not  the  case  been 
cited  by  a  recent  writer  ( 1  Belt's  Ves. 
sen.  113.  Editor's  note,]  without  an 
explicit  denial  of  its  authority. 

iy)  Thnoer  v.  Butts,  1  Sim.  & 
Stu.  181.  See  also  JVhitelock  v. 
Heddan,  I  Bos.  &  Full.  243. 

(s)  Amb.  706. 
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ciple  upon  which  the  late  cases  have  proceeded,  that  a    chap,  xxx. 
child  en  ventre  sa  mere  is  for  all  purposes  a  child  in  exist- 
ence,  and   eyen  bom^   conclusively  negative   any  such 
distinction. 


III.  Sometimes  questions  arise  on  the  construction  of  cuustt  of  fob- 
clauses  substituting  the  children  of  legatees  who  die  before 
the  period  of  distribution  or  enjoyment.  Most  of  these 
questions  will  be  found  in  other  parts  of  the  present  work, 
especially  in  a  subsequent  chapter,  which  treats  of  the 
period  to  which  words  providing  against  the  death  of  a 
prior  devisee  or  legatee,  coupled  with  a  contingency,  are 
to  be  considered  as  referring.     But  there  is  one  point  Whether  shares 

«.i_.j»  "AJ  !•        •      xi_  •        1  1  ^1       of  children  are 

which  it  IS  convement  to  notice  m  this  place,  because  the  by  neoeuary 

toJ•■l•l_  _j         jt  v«t«      •*  implication  sub- 

establish  a  construction  which  is,  it  seems,  jecttothesame 

hardly  reconcilable  with  the  principles  of  analogous  cases,  ^dr  p?re^!* 
and  may  therefore  be  treated  as  peculiar  to  clauses  of 
substitution  in  favour  of  children.  The  point  occurs  where 
children  are  substituted  for  legatees  dying  before  a  given 
period  (usually  the  period  of  distribution),  without  any 
express  requisition  that  the  children  thus  substituted  shall 
survive  such  period.  The  question  is,  whether  the  substi- 
tuted gift  is  by  necessary  intendment  to  be  construed  as 
applying  only  to  such  issue  as  may  happen  to  be  living  at 
such  period,  or  whether  the  issue  surviving  the  parents  are 
absolutely  entitled ;  in  other  words,  whether  the  gift  to 
the  issue  is  by  implication  subject  to  the  same  contingency 
of  survivorship  as  the  gift  to  the  parents.  The  prevalent 
notion,  before  adjudication  had  thrown  any  light  on 
the  subject,  seems  to  have  been,  that  in  such  cases  it 
was  not  allowable  to  engraft  on  the  gift  to  the  issue  an 
impliM  qualification,  in  order  to  assimilate  their  interest  to 
that  of  their  parents ;  and  this  strictness  of  construction 
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Cliildren  re- 
quired to  sur- 
vive period  of 
distribution,  as 
provided  in 
regard  to  their 
parents. 


was  considered  to  be  warranted  by  the  apparently  analo- 
gous cases  establishing  that  accruing  shares  are  not,  by 
necessary  implication,  subject  to  clauses  of  accruer  which 
the  testator  has  in  terms  applied  to  original  shares  only ; 
there  being,  it  is  thought,  no  such  irresistible  inference 
that  the  testator  has  the  same  intention  in  regard  to  ori- 
ginal and  the  accruing  shares,  as  to  supply  the  defect  of 
expression.  That  the  application  of  this  strict  rule  defeats 
the  probable  intention,  is  obvious,  and  therefore  it  is  not 
surprising  that  in  the  present  instance  the  Courts  should 
have  been  disposed  (express  authority  not  forbidding)  to 
adopt  the  more  liberal  construction,  by  extending  the  quali- 
fication affecting  the  shares  of  the  original  objects  of  gift,  to 
their  children ;  in  other  words,  by  requiring  that  the  chil- 
dren should  survive  the  period  of  distribution,  as  expressed 
with  regard  to  their  parents,  in  whose  place  they  stand. 

Thus  in  the  case  of  Ejfre  v.  Marsden  (ez),  where  a  testa- 
tor gave  his  real  and  personal  estate  to  trustees,  upon  trust 
to  sell,  and  out  of  the  income  of  his  estate  to  pay  certain 
life  annuities  to  his  children ;  and  the  testator  then  directed 
his  trustees  to  accumulate  the  income  of  his  realty  and 
personalty  for  the  benefit  of  his  grandchildren,  and  after 
the  decease  of  his  surviving  child,  if  not  sold  before,  to  sell 
and  distribute  the  proceeds  among  his  grandchildren  who 
should  be  living  at  the  time  of  his  (the  testator's)  decease, 
in  equal  shares,  except  the  share  of  F.  M.,  the  son  of  a 
deceased  daughter,  half  of  whose  share  in  his  (the  testa- 
tor's) estate  and  effects,  he  gave  to  his  brother  G.  M. ;  and 
in  case  any  of  his  grandchildren  should  die  before  his,  her^ 
or  their  share  or  shares  should  become  'payable^  leaving  law^ 
ftd  issue f  then  such  issue  should  be  entitled  to  the  sJuvre  which 
hisy  her^  or  their  deceased  parent  would  be  entitled  to  if  then 
living ;  but  in  case  of  the  death  of  any  of  the  grandchil- 


(a)  2  Kee.  564. 
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dren  without  leaving  ifisne  before  he,  she,  or  they,  should  chap. 
become  entitled  to  receive  his,  her,  or  their  share  or 
respective  shares,  in  manner  aforesaid ;  the  testator  then 
gave  the  share  or  shares  of  such  grandchild  or  grandchil- 
dren, among  his  surviving  grandchildren,  to  be  paid  at  the 
same  time  and  in  the  same  manner  as  before  mentioned^ 
touching  the  original  share  or  shares  of  his  said  grandchil- 
dren. One  of  the  questions  was,  whether  the  shares  of 
grandchildren  dying  leaving  children,  who  also  died  before 
the  period  of  distributionj  vested  in  those  deceased  children, 
or  passed  over  to  the  surviving  grandchildren.  Lord  Lang- 
dale,M.  R.,  considered  that  the  children  of  dying  grandchil- 
dren were  not  entitled  to  stand  in  the  place  of  their  parents, 
unless  they  were  living  at  the  period  of  distribution.  His 
Lordship  said,  ''He  (the  testator)  meant  an  aggregate 
and  previously  undivided  fund,  to  be  distributed  and 
divided  on  the  death  of  his  surviving  child.  Interests  were 
previously  vested ;  but  up  to  that  time,  the  vested  interests 
were  subject  to  be  divested :  and  I  think  the  plain  inten- 
tion of  the  testator  cannot  be  carried  into  effect,  without 
applying  this  principle  to  every  interest  which  became 
vested  under  this  part  of  the  will,  in  the  different  events 
which  happened ;  to  the  interests  in  the  accrued  shares 
which  became  vested  in  the  grandchildren,  and  to  the  in- 
terests in  the  original  or  accrued  shares,  which  became 
vested  in  the  children  of  grandchildren." 

But  no  case  appears  to  have  carried  this  principle  so  contingency 
far  as  Crowder  v.  Stone  {b\  where,  in  the  construction  of  i^pUcAdoZ 
a  gift  to  survivors,  in  the  event  of  any  of  the  legatees  dying 
without  issue,  before  the  period  of  distribution.  Lord 
Lyndhurst  considered  it  to  be  necessary,  in  order  to  entitle 
a  deceased  legatee  to  retain  her  share  as  against  the  sur- 
vivors, not  only  that  she  should  leave  issue  living  at  her 

(&}  3  Ru8B.  217. 
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decease,  but  that  such  issue  should  survive  the  period  of 
distribution ;  a  construction,  which  though  probably  eflfect- 
ing  the  testator's  intention,  seemed,  in  this  case,  to  strain 
his  language. 


Rule  where  IV.  It  ofteu  happcus,  that  a  gift  to  children  describes 

chudrenller-    them  as  consisting  of  a  specified  number,  which  is  less 
h^o. '""     than  the  number  found  to  exist  at  the  date  of  the  will. 

In  such  cases,  it  is  highly  probable  that  the  testator  has 
mistaken  the  actual  number  of  the  children ;  and  that 
his  real  intention  is,  that  all  the  children,  whatever 
may  be  their  number,  shall  be  included.  Such,  accord- 
ingly, is  the  established  construction,  the  numerical 
restriction  being  wholly  disregarded.  Indeed,  unless  this 
were  done,  the  gift  must  be  void  for  uncertainty,  on 
account  of  the  impossibility  of  distinguishing  which  of 
the  children  were  intended  to  be  described  by  the  smaller 
number  specified  by  the  testator. 
GifttoA.'s  Thus,  in   Tomkins  v.  Tomkins  {c)y  where  a  testator, 

thrrebe*ingfour,  ^.ftcr  bequeathing  £20  to  his  sister,  gave  to  her  three 
^m7l    '  children   £50   each ;   and   the  legatee  had  four:  Lord 

Hardwicke  held,  that  they  were  all  entitled. 

So,  in  Scott  V.  Fenotdhett  (rf),  a  bequest  to  C.  of  £500 
"  and  the  like  sum  to  each  of  his  daughters,  if  both  or 
eitJier  of  them  should  survive  Lady  C,"  was  held  to 
belong  to  three  daughters  who  were  living  when  the  will 
was  made.  It  was  contended,  in  this  case,  that  the 
bequest  was  intended  for  two  daughters,  who  resided  very 

(c)  Cit  2  Ves.  Ben.  564 ;  S.  C.  cit.  ThoHngUm^  2  Ves.  sen.  661. 

3  Atk.  267,  and  stated  from  the  {d)  1  Cox,  79  ;  8.  C.  cit.  2  B.  C. 

Register's  Book,  19  Ves.  126.    See  C.  86,  where  it  is  erroneously  stated 

the  same  principle  applied  to  be-  to  be  a  bequest  to  two  daughters, 
quests   to    servants^    in   Shcek   v. 
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near  the  testator,  the  third  living  at  a  great  distance    chap.  xxx. 
from  him ;  hut  as  the  point  had  not  previously  heen  raised 
in  the  cause,  and  it  appeared  that  the  testator  knew  the 
last-mentioned  daughter,  Lord  Thurlow  refused  an  inquiry. 

Again,  in  Stebbing  v.  Walkey  (e),  where  a  testator  be-  Bequest  to  the 
queathed  certain  stock  unto  ^^  the  two  daughters  of  T.  in  ofT.,  there 
equal  shares,"  during  their  lives ;  and,  if  eiilier  of  them     °*    "*' 
should  die,  then  to  pay  the  whole  to  the  survivor  during 
her  life,  and  in  case  hoik  should  depart  this  life,  then  the 
whole  to  fall  into  the  residue.     T.  had  three  daughters, 
all  of  whom  were  held  to  be  entitled ;  the  M.  R.,  Sir 
Uoyd  Kenyon^  declaring,  that  he  yielded  to  the  authority 
of  the  cases,  and  not  to  the  reason  of  them. 

So,   in  Garvey  v.  Hibbert  ( 9),  Sir   W.  Grants  on  the  Pecuniary  le- 

*  ,  S^7  pven  to 

authority  of  the  last  case,  hAAfour  children  to  be  entitled  three,  held  that 
under  a  bequest  "to  the  three  children  of  D."  of  £600  one  of  equal 
each.  In  this  case,  a  question  arose,  whether,  in  the 
adoption  of  this  construction,  the  aggregate  amount  of 
the  three  legacies  was  to  be  divided  among  the  four,  or 
each  of  the  four  was  to  take  a  legacy  of  the  same  amount 
as  was  given  to  each  of  the  three :  the  counsel  for  the 
legatees  contended  only  for  the  former ;  but  the  M.  R., 
on  the  authority  of  Tomkins  v.  Tomkins  (A),  adopted 
the  latter  construction. 

Again,   in  Berkeley  v.  Pulling  (f ),   where  a  testator  Division  into 
directed  his  property  to   be   divided   into  eight  equal  being' seven  ob- 
shares,  and  then  proceeded  to  dispose  of  them  among  the  ^^  ^  ^* 
children  of  A.  and  B.,  giving  to  some  two,  and  to  others 
one,  but  enumerating  seven  only ;  Lord  Giffbrd^  M.  R., 
considering  that  this  was  evidently  a  mistake,  held,  that 
the  property  should  be  divided  into  seven  shares. 

In  cases  the  converse  of  the  preceding,  i.  e.  where  the 
number  of  children  mentioned  in  the  will  exceeds  the 

(f )  2  B.  C.  C.  86.    {g)  19  Ves.  126.    {h)  Ante,  108.    (•)  1  Russ.  498. 
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**  To  the/9e 
daughters  of 
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being  one 
daughter  and 
fiYe  sons. 


Gift  to  testa- 
tor's geven 
children,  nam- 
ing only  Mr. 


actual  number,  of  course  there  is  no  hesitation  in  holding 
all  the  children  to  be  entitled ;  and,  in  a  recent  case  (Ar), 
a  trust  for  the  five  daughters  of  the  testator's  niece,  E., 
was  held  to  apply  to  a  daughter  of  E.  (and  who  was  the 
only  daughter  at  the  date  of  the  will,)  and  not  to  sons,  of 
whom  there  were  five  at  the  date  of  the  will ;  it  being  con- 
sidered, it  should  seem,  that  the  mere  correspondence  of 
number  was  not  sufficient  to  indicate  that  the  word 
"  daughters  "  was  written  by  mistake  for  sons. 

The  case  of  Harrison  y.  Harrison  {I)  presents  an 
example  of  both  the  preceding  rules ;  the  bequest  being 
to  ^^  the  two  sons  and  the  daughter  of  T.  L.,  £50  each." 
There  were  one  son  and  five  daughters  living  at  the  date 
of  the  will,  all  of  whom  were  held  to  be  entitled. 

Of  course,  if  the  number  mentioned  by  the  testator 
agree  with  the  number  existing  at  the  date  of  the  will, 
there  is  no  ground  for  extending  the  gift  to  alter-bom 
children  (m). 

On  the  same  principle  as  that  which  governed  the 
preceding  cases,  it  has  been  decided,  that  where  (n)  a 
testator  bequeathed  the  residue  of  his  personal  estate  to 
be  divided  equally  among  his  seven  children.  A.,  B.,  C, 
D.,  E.,  and  F.,  (naming  only  si^^)  and  it  turned  out  that 
he  had  eight  children  when  he  made  his  will,  but  from 
other  parts  of  his  will  it  appeared  that  the  testator  con- 
sidered one  of  his  children  as  fully  provided  for;  the 
seven  other  children  were  entitled. 

In  West  V.  Lord  PrinuUe  of  Ireland  (o),  a  testator 
desired  that  his  executor  would  at  his  (the  executor's) 


(it)  Lord  Sdi^  v.  Lord  Laie,  1 
Beavan,  151* 

(0  1  Ruas.  &  Myl.  72. 

(m)  Sheror  v.  Buhcp^  4  B.  C.  C. 
66. 


(n)  Humphr^s  T.  HmmfihrtsfMy  2 
Cox,  184.  See  also  Qiunh  t.  M^ 
rkky  1  B.  C.  C.  30. 

(o)  2  Cox,  258;  S.  (7.  3  B.  C.  C. 
148. 


TO  CHILDREN.  HI 


decease  beqneath  1000  guineaa  to  Lord  C.  '*  for  the  use    chap. 


xxz. 


of  his  seventh  or  youngest  child,  in  case  he  should  not  have  a  To  '*  seventh 

•^        "^  or  youngest 

seventh  child  living^     At  the  testator's  death.  Lord  C.  child." 
had  six  children  living,  and  at  the  death  of  the  executor 
ten.    The  executor  bequeathed  the  money  in  the  words 
of  the  original  will,  and  Lord  Thurhw  held,  that  the 
youngest  child  at  his  death  was  entitled  (/>)• 


V.  Where  a  gift  is  to  the  children  of  several  per-  whether  chii- 

•  •  1    -rfc    /    \  drentake^w 

sons,  whether  it  be  to  the  children  of  A.  and  B.  (^),  or  sUrpei  or  per 
to  the  children  of  A.  and  the  children  of  B.  (r),  thej 
take  per  capita,  not  per  stirpes. 

The  same  rule  applies,  where  a  devise  or  bequest  is  To  a.,  and  the 
made  to  a  person  described  as  standing  in  a  certain  rela- 
tion to  the  testator,  and  the  children  of  another  person 
standing  in  the  same  relation,  as  to  '^mj  brother  A.  and 
the  children  of  my  brother  B.  (s) ;"  in  which  case  A.  takes 
only  a  share  equal  to  that  of  one  of  the  children  of  B,, 
though  it  may  be  conjectured  that  the  testator  had  a  dis- 
tribution according  to  the  statute  in  his  view.  And  of 
course  it  is  immaterial  that  the  objects  of  gift  are  the 
testator's  own  children  and  grandchildren ;  as  where  (t) 
a  legacy  was  bequeathed  ^^  equally  between  my  son  David 
and  the  children  of  my  son  Robert." 

But  this  mode  of  construction  will  yield  to  a  very  faint 
glimpse  of  a  different  intention  in  the  context.  Thus  the 
mere  fact,  that  the  annual  income,  until  the  distribution 

(p)  But  did  not  the  language  of  Yes.  166.  See  also  Barnes  y.  Patchy 
the  bequest  import  that  the  youngest     8  Yes.  604;    WaUser  y.  Moore^  1 


only  to  become  entitled  in  case  Bear.  607. 

there  was  no  tevenih  child  at  the  («)  Blackier  t.   JVM,  2  P.  W. 

time  of  ascertaining  the  object  ?  d8d« 

(rt  Jf'dd  Y.  Bradbwy,  2  Yem.  (<)  WUUam  v.   YiOes,  1  C.  P, 

706;  iMgar  v.  Harmar,  1  Cox,  250.  Coop.  177. 

(r)  Zd^f  Lmooln  y.  Peiham^  10 
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S.y  J.  having 
none. 


Gift  to  A.  and 
B.'s  children. 


•<  To  the  chil- 
dren of  my  con- 
sin  A.  and  my 
consin  B.'' 


of  the  capital,  is  applicable,  per  stirpes,  has  been  held  to 
constitute  a  sufficient  ground  for  presuming  that  a  like 
principle  was  to  govern  the  gift  of  the  capital  (u). 

Where  (««•)  a  testator  bequeathed  his  "  fortune  "  to  be 
equally  divided  between  any  second  or  younger  sons  of 
his  brother  J.  and  his  sister  S.;  and  in  case  his  said 
brother  and  sister  should  not  leave  any  second  or  younger 
son,  the  testator  gave  and  bequeathed  his  said  fortune  to 
his  said  brother  and  sister ;  it  was  held,  that  there  being 
no  son  of  J.,  and  but  one  younger  son  of  S.,  such  younger 
son  took  the  whole. 

Here  it  may  be  observed,  that  where  the  gift  is  to  A. 
and  B.'s  children,  or  to  "  my  brother  and  sister's  chil- 
dren," (the  possessive  case  being  confined  to  B.  and  the 
sister,)  it  is  read  as  a  gift  to  A.  and  the  children  of  B., 
or  to  the  brother  and  the  children  of  the  sister,  as  it 
strictly  and  properly  imports,  and  not  to  the  respective 
children  of  both,  as  the  expression  is  sometimes  inaccu- 
rately used  to  signify  (y). 

So  a  bequest  of  a  residue  to  be  divided  among  "  the 
children  of  my  late  cousin  A.,  and  my  cousin  B.,  and  their 
lav^ul  representatives,"  has  been  held  to  apply  to  B.,  not 
to  his  children  {z). 


Whether  dying       VI.  Another  subject  of  inquiry  is,  whether  a  gift  over, 

without  chil-        .  ^  •         j      •  i         i.         j    •  -xi.       x      i -i 

dren  means  Aav-  m  casc  of  a  pnor  dcviscc  or  legatee  dymg  without  c/it/- 


(ti)  BreU  v.  ffortan.  Rolls,  July 
20, 1841,  rep.  4  Jur.  696. 

(«)  TFicker  v.  MU/ard,  3  B.  P. 
C.  Toml.  Ed.  442.  And  see  Mal- 
colm y.  Martin^  3  B.  C.  C.  50. 

(y)  See  Doe  d.  Hayter  v.  Jotfi' 
vilUy  3  East,  172.  If,  however,  A. 
and  B.  were  husband  and  wife,  (as 


if  the  bequest  were  to  John  and 
Mary  Thomas's  children,)  no  doubt 
the  construction  would  be  different; 
it  would  be  held  to  apply  to  the 
children  of  both. 

(«)  Lugar   v.  Harmar^  1  Cox, 
250. 
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dren  (a),  means  without  having  had  or  without  leaving  a    chap. 


child.  ««?  or  leoving  a 

child. 

In  Hughes  v.  Sayer  {b\  a  testator  bequeathed  person- 
ally to  A.  and  B.,  and  upon  either  of  them  dying  without 
children,  then  to  the  survivor;  and  if  both  should  die 
without  children,  then  over ;  and  it  was  held  to  mean  upon  a  and  b. 
children  living  at  the  death.  The  great  question  in  this  withont  chu- 
case  was,  whether  the  word  "  children  "  was  not  used  as 
synonymous  with  issue  {c)  indefinitely,  in  which  case  the 
bequest  over  would  have  been  void;  and  the  M.  R.  seems 
to  have  thought,  that  whether  it  meant  issue  or  children^ 
it  referred  to  the  period  of  the  death  (e/). 

So,  in  the  case  of  Thicknesse  v.  Liege  (^),  where  a  tes- 
tator devised  the  residue  of  his  estate  in  trust  for  his 
daughter  for  life,  and  after  her  decease  among  her  issue, 
the  division   to   be  when  the  youngest   should  attain 
twenty-one ;  and  if  any  of  them  should  be  then  dead, 
leaving  lav^ful  issue,  the  guardian  of  such  issue  to  take 
his  or  her  share.     But  if  his  daughter  happened  to  die  if  a.  happened 
wii/iout  any  child,  or  the  youngest  of  them  should  not  any  child. 
arrive  to  twenty-one,  and  none  of  them  should  have  left 
issue,  then  over.     The  testator's  daughter  at  the  time  of 
his  death  had  one  child,  who  had  four  children,  but  they, 
as  well  as  their  mother,  all  died  in  the  lifetime  of  the 
daughter,  so  that  she  died  without  leaving  issue  at  her 
death  ;  and  it  was  held,  that  the  devise  over  took  effect. 

But  the  words  without  having  children  are  construed  to 
mean,  as  they  obviously  import,  without  having  had  a  child. 

(a)  Of  coune  thb  question  may  (c)  As  to  which  see  Doe  d.  Smiih 
arise  where  the  person,  whose  issne  t.  Wdbery  1  B.  &  Aid.  713,  and 
is  referred  to,  is  not  the  prior  le-      ante,  33. 

gatee,  hut  it  happens  rarely  to  have         {d)  But  see  Mauey  y.  Hudicny  2 
presented  itself  in  such  a  shape.  Mer.  136. 

(b)  1  P.  W.  534.  {e)  3  B.  P.  C.  Toml.  ed.  366. 
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Thus,  in  the  case  of  Weakley  d.  Knight  y.  Rtyg  {g\ 

where  leasehold  property  was  bequeathed  to  A.,  "  and  in 

Without  having  caso  she   die  without  having  children,"   over;   it  waa 

construed.        held,  that  the  legatee's  interest  became  indefeasible  on 

the  birth  of  a  child. 

In  Wall  V.  Tomlinson{h)y  a  residue,  which  was  given  to 
A.  ^^in  case  she  should  have  legitimate  children,  in 
failure  of  which,"  over,  was  held  to  belong  absolutely  to 
A.  on  the  birth  of  a  child,  who  died  before  the  parent. 
"  Failure  "  here  evidently  referred  not  to  the  child,  but  to 
the  event  of  "  having  children." 
Construction  of      The  word  leaving  obviously  points  at  the  period  of 

the  word  "leav-  ^  J     r  r 

ing."  death.     Thus  a  gift  to  such  children,  or  issue  as  a  person 

may  leave,  is  held  to  refer  to  the  children  or  issue  who 
shall  survive  him,  in  exclusion  of  such  objects  as  may  die 
in  his  lifetime ;  and  this  construction  was  applied  in  a 
recent  case  {i)  to  a  gift  to  the  lawful  issue  of  A.  and  B., 
and  of  such  of  them  as  should  leave  issue,  the  latter  words 
being  considered  as  explaining,  that  the  word  ^^  issue,"  in 
the  first  part  of  the  sentence,  meant  those  who  were  left 
by  the  parent ;  the  consequence  of  which  was,  that  the 
children,  who  did  not  survive  the  parent,  were  not  enti- 
tled to  participate  with  those  who  did. 
Word  "  leav-  Although,  as  we  have  seen,  the  word  "  leaving  "  prima 
p'Sicid'rfdwth!  ^i®  points  to  the  period  of  death,  yet  this  term,  like  all 

others,  may  receive  a  diflTerent  interpretation  by  force  of 
an  explanatory  context.  Where  a  gift  over  is  to  take  effect 
in  case  of  a  prior  legatee  for  life,  whose  children  are  made 
objects  of  gift,  dying  without  leaving  children,  it  is  some- 
times construed  as  meaning,  in  default  of  objects  of  the 
prior  gift,  even  though  such  gift  should  not  have  been 
confined  to  children  living  at  the  death  of  the  parent. 

{g)  7  I>uni.  &  £.  822.    See  also         (A)  16  Ves.  413. 
MauU  v.  StoMy  2  Simons,  490.  (•)  Cross  v.  Cron^  1  Sim.  201. 
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Where  the  gift  over  is  in  the  event  of  two  persons,    chakxxx. 
husband  and   wife,   not   leaving  children,  the   question  iq  case  of  two 
arises,  whether  the  words  are  to  be  construed,  in  case  b«nd°and  wife" 
both  shall  die  without  leaving  a  child  living  at  the  death  ^^^^  ^^  ^^^' 
of  either^  or  in  case   both  shall  die  without  leaving  a 
child,  who  shall  survive  bot/s. 

As  in  the  case  of  Doe  d.  Nesmyth  v.  Knowls  (Ar),  where 

the  devise  was  to  William  Smyth  and  Mary  his  wife,  and 

the  survivor  of  them,  during  their  lives,  then  to  Mary  their 

daughter,  or,  if  more  children  by  Mary^  equal  between 

them ;  and,  in  case  they  leave  no  children^  to  their  heirs 

and  assigns  for  ever;  it  was  held,  that  the  fee  simple 

became  vested  under  the  last  devise,  when  the  survivor 

of  WiUiam  and  Mary  (namely  William)  died,  leaving  no 

children  of  their  marriage  surviving  him,  though  a  child 

was  living  at  the  death  of  Mary,    Mr.  Justice  Bayley 

observing — "  they  cannot  be  said  to  leave  no  children  till 

both  are  gone." 

If  the  several  persons  on  whose  decesuse,  without  chil-  Distinction 
dren,  the  gift  over  is  to  take  effect  be  not  husband  and  not  husband 
wife,  the  obvious  construction  is  to  read  the  words  as  sig-  "* 
nifying,   **in  case  each  or  every  such  person  shall   die 
without  leaving  a  child  living  at  his  or  her  own  respective 
decease,"  supposing,  of  course,  that  the  testator  is  not 
contemplating  a  marriage  between  these  persons,  and  their 
having  children,  the  offspring  of  such  marriage ;  a  question 
which  can  only  arise  when  the  persons  are  of  different 
sexes,  and  not  related  within  the  prohibited  degrees  of 
consanguinity ;   for  the  law  will  not  presume  that  a  mar- 
riage between  such  persons,  L  e.  an  illegal  marriage,  was 
in  the  testator's  contemplation. 


{k)  1  Bam.  &  Adol.  324. 
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"Younger" 
oonstrunl  as 
■ynonjrmoos 
with  unprom 
videdfor. 


VII.  We  are  now  to  consider  the  construction  of  gifis 
Giftsto  younger  to  younger  children^  the  peculiarity  of  which  consists  in 

children*  •^        %r  r  */ 

this,  that  as  the  term  younger  children  generally  compre- 
hends the  branches  not  provided  for  of  a  family  (younger 
sons  being  excluded  by  the  law  of  primogeniture  from 
taking  by  descent,)  the  supposition  that  these  are  the 
objects  in  the  testator's  contemplation  so  far  prevails, 
and  controls  the  literal  import  of  the  language  of  the 
gift,  that  it  has  been  held  to  apply  to  children  who  do 
not  take  the  family  estate,  whether  younger  or  not  (/),  to 
the  exclusion  of  a  child  taking  the  estate,  whether  elder 
or  not  (m).  Thus  the  eldest  daughter,  or  the  eldest  son 
being  unprovided  for,  has  frequently  been  held  to  be  enti- 
tled under  the  description  of  a  younger  child. 

As  where  a  parent,  having  a  power  to  dispose  of  the 
inheritance  to  one  or  more  of  his  children,  subject  to  a 
term  of  years  for  raising  portions  for  younger  children^  ap- 
points  the  estate  to  a  younger  son,  the  elder  will  be  enti- 
tled to  a  portion  under  the  trusts  of  the  term  (tz)  ;  and, 
by  parity  of  reason,  the  appointee  of  the  estate,  though  a 
younger  son,  will  be  excluded.  But  it  should  be  ob- 
served, that  where  the  portions  are  to  be  raised  for  chil^ 
dren  generally,  the  child  taking  the  estate  is  allowed  to 
participate  (o). 

The  rule  under  consideration,  however,  applies  only  to 
gifts  by  parents  or  persons  standing  in  loco  parentis,  and 
not   to  dispositions  by  strangers,  in  which  the  words 


Rule  confined 
to  parental  pro- 
viiiona. 


{I)  Chctdvjick  y.  Doleman,  2  Vem. 
526  ;  Beale  v.  Beale^  1  P.  W.  244; 
BiUler  y.  Duncombey  lb.  451;  Hene- 
age  v.  Hunloeky  2  Atk.  456 ;  Piersan 
V.  Gamett,  2  B.  C.  C.  38. 

(m)  Bretton   y.  Brefton^  Freem. 


Eq.  Ca.  158,  pi.  204 ;  3  Ch,  Rep.  1 ; 
1  Eq.  Ca.  Ab.  202,  pi.  18,  S.  C. 

(n)  Duke  y.  Doidge^  2  Ves.  aeiu 
203. 

(o)  IneUdon  y.  NorthcaUy  3  Atk. 
438. 


TO   CHILDREN.  117 

yoimger  children  receive  their  ordinary  literal  interpreta-    chap.  xxx. 
tion  (;»).     Nor  is  there  any  instance  of  its  having  been 
applied  to  a  devise  of  lands  without  some  indication  in 
the  context  (9)  of  an  intention,  on  the  part  of  the  testator, 
to  use  the  term  younger  children  as  contradistinguished 
from  an  elder  or  provided-for  son  (r).  Therefore  it  is  con- 
ceived, that,  if  real  estate  were  devised  simply  to  the 
younger  children  of  A.,  the  devise  would  apply  to  such 
children  as  would  be  entitled  under  a  devise  to  children 
generally,  with  the  exception  of  the  child  (whether  a  son 
or  daughter)  being  the  eldest  at  the  time  of  the  vesting. 
It  may  be  observed,  that  a  bequest  to  '*  the  youngest  on/y  chud  held 
child  of  A.  has  been  held  to  apply  to  an  only  child («).    youngeat  ^tM. 
Another  question,  which  has  been  much  agitated,  in  ai  to  period  of 
construing  gifts  to  younger  children,  respects  the  period  J^arc""* 
at  which  the  objects  are  to  be  ascertained.  chadre?? 

It  is  clear  that  an  immediate  devise  or  bequest  to  immediate 
younger  children  applies  to  those  who  answer  the  de- 
scription at  the  death  of  the  testator,  there  being  no 
other  period  to  which  the  words  can  be  referred  {t). 

It  might  seem,  too,  not  to  admit  of  doubt  upon  prin- 
ciple, that  where  a  gift  is  made  to  a  person  for  life,  and  Gifts  by  way  of 
after  his  decease  to  the  younger  children  of  B.,  it  vests  '*™ 
at  the  death  of  the  testator  in  those  who  then  sustain 
this  character;  subject  to  be  divested  pro  tanto  in 
favour  of  future  objects  coming  in  esse  during  the  life 
of  A. 

In  the  case  of  Lady  Lincoln  v.  Pelham  (w),  the  bequest 

(/^)  See  Lord  Teyiiham  y.  Wdh^  seems  to  be  a  case  of  this  kind. 

2  Ves.  sen.  197;    Hall  v.  Hewer,  {s)  Emery   v.  England,   3  Yes. 

Amb.  203 ;  Lady  Lincoln  v.  Pelham,  232. 

10  Ves.  166.  {t)  Coleman  v.  Seymour,  1  Ves. 

{q)  See  Heneage  v.  Hunloke,  2  sen.  209. 

Atk.  456.  (tf)  10  Ves.  1G6. 

(r)  Hall  V.  Luekap,  4  Sim.  6, 
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was  to  A,  for  life,  and,  after  her  death,  to  her  children ; 

and,  in  case  she  should  have  none,  or  they  should  all  die 
under  twenty-one,  then  to  the  younger  children  ofB.;  and 
A.  having  no  child,  the  younger  children  of  B.  at  the 
death  of  the  testator,  were  held  entitled  to  a  vested 
interest.  Lord  Eldon^  however,  seems  to  have  thought 
that  this  construction  was  aided  by  the  terms  of  another 
bequest ;  and  his  Lordship  laid  some  stress  on  the  cir- 
cumstance, that  the  bequest  did  not  proceed  from  a 
parent,  or  a  person  standing  in  loco  parentis. 

Appointment  to       In  regard  to  parental  provisions  of  this  nature,  cer- 

younger  chiJ-  ^  " 

dren  held  sub-    taiuly  a  peculiarity  of  construction  seems  to  have  ob- 
ject to  implied 

condition  of      taiued,  the  leading  authority  for  which  is  Chadwick  v. 

their  not  be-         t^i/vi  t*     t  i        • 

coming  elder.     Doleman  (<r),  where  a  father,  havmg  a  power  to  appoint 

portions  among  his  younger  children,  to  be  raised  within 
six  months  after  his  death,  by  deed  appointed  £2600,  part 
of  the  entire  sum,  to  his  son  T.,  describing  him  as  his 
second  son.  No  power  of  revocation  was  reserved.  T. 
afterwards  became  an  elder  son,  whereupon  the  father 
made  a  new  appointment  in  favour  of  another  son ;  and 
the  Lord  Keeper  held,  that  the  second  was  valid,  the  first 
appointment  being  made  upon  the  tacit  or  implied  condi- 
tion of  the  appointee  not  becoming  an  elder  son  before 
the  time  of  payment. 

Rule  aa  to  pa-       It  should  Seem,  then,  that  a  gift  by  a  father  or  a 

rental  provision  ,  ^  •^ 

for  younger      persou  assumiug  the  parental  office,  in  favour  of  younger 

children.  •,•■%,,  •  .^         o 

children,  is,  without  any  aid  from  the  context,  to  be 
construed  as  applying  to  the  persons  who  shall  answer 
the  description  at  the  time  when  the  portions  become 
payable.  The  object  of  thus  keeping  open  the  vesting 
during  the  suspense  of  payment,  probably  is  to  prevent 


(x)  2  Vern.  528.    See  also  Loder  t.  Lodery  2  Yes.  sen.  531 ;  Broadmead 
V.  JFoody  1  B.  C.  C.  7? ;  Savage  v.  Carroll^  1  BoU  &  Beatty,  265. 
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a  child  from  taking  a  portion  as  younger  child,  who  has 
become,  in  event,  an  elder  child  (y),  and  also,  perhaps,  to 
prevent  the  inheritance  (which  is  often  charged  with  por- 
tions  to  yonnger  children)  from  being  burthened  with  the 
payment  of  portions  which  are  not  eventually  wanted. 
Shutting  out  of  view  these  particular  cases  of  parental  whether  ob. 
provision  (the  propriety  of  which  it  is  too  late  to  ques-  tain  the  chamJ- 
tion,)  and  applying  to  bequests  to  younger  children  the  dutributl^a.  ^ 
principles  established  by  the  cases  respecting  gifts  to 
children  in  general,  it  would  seem,  that,  in  every  case  of 
a  future  gift  to  younger  chUdren,  whether  vested  or  con- 
tingent,  provided  its  contingent  quality  did  not  arise  from 
its  being  limited  in  terms  to  the  persons  who  should  be 
younger  children  at  the  time  of  distribution,  or  any  other 
period,  the  gift  would  take  effect  in  favour  of  those  who 
sustained  the  character  at  the  death  of  the  testator,  and 
who  subsequently  came  into  existence  before  the  contin- 
gency happened,  as  in  the  case  of  gifts  to  children  gene- 
rally ;  and,  consequently,  that  a  child  in  whom  a  share 


(jf)  Under  this  rule,  however,  a 
younger  child  might  happen  to  lose 
his  porUon  hj  becoming  an  elder 
child,  without  acquiring  the  family 
estate.  For  instance,  suppose  lands 
to  be  devised  to  A.  for  life,  with 
remainder  to  his  first  and  other  sons 
in  tail  male,  charged  with  portions 
to  his  younger  children,  payable 
at  the  decease  of  A.  A.  has  three 
sons,  the  eldest  of  whom  dies  in  the 
lifetime  of  A.,  leaving  issue  male  ; 
the  second  son  having,  by  the  de- 
cease of  his  elder  brother,  become  in 
event  the  eldest  son,  would  lose  his 
portion  as  younger  son,  though  the 
estate  had  devolved  to  the  issue  of 
his  elder  brother ;  probably,  how- 


ever, it  would  be  held,  that,  under  Effect  where 
such  circumstances,  the  second  son  J^^  eider 
was  not  such  an  elder  son  as  the  rule  without  taking 
contemplated,  namely,  the  elder  son  ^^  ••^^' 
taking  the  ertate.    From  some  re- 
marks of  Sir  Thomoi  Plumer^  in 
the  case  of  Matthew  v,  Patf/,  it  is  to 
be  inferred,  that  his  Honor  did  not 
consider  that  the  construction  could 
be  carried  to  this  extent;  but  in 
this  and  some  other  parts  of  his 
judgment,   the   line   is    not    very 
distinctly  drawn  between  parental 
provisions    and   dispositions   by  a 
stranger  in  favour  of  younger  chil- 
dren. It  is  to  the  former  only  that  the 
construction  here  suggested  could, 
it  is  conceived,  apply* 
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vested  at  the  death  of  the  testator,  would  not  be  excluded 

by  his  or  her  becoming  an  elder  before  the  period  of  dis- 
tribution.    With  this  conclusion,  however,  it  is  not  easy 
to  reconcile  the  two  following  cases. 
Cm  of  mn         Thus,  in  Hall  v.  Hewer  (z),  A.  having  devised  lands  to 

▼.  Hewer.  ^   ''  ® 

trustees,  to  raise  £6000,  afterwards  wrote  a  letter  (which 
was  proved  as  a  codicil)  to  J.,  one  of  his  trustees,  which 
contained  the  following  passage: — "  I  have  given  you 
and  W.  a  power  to  mortgage  for  payment  of  £6000,  and 
I  beg  that  that  sum  may  be  lent  to  W.,  and  that  you  will 
take  such  securities  from  him  as  he  can  give,  to  indemnify 
you  and  your  children  from  payment  of  it ;  and,  in  case 
of  your  death  without  children,  I  desire  it  may  be  secured 
to  the  younger  children  of  W"  Lord  Hardwkke  held, 
that  the  £6000  did  not  vest  until  the  death  of  J.,  and 
then  in  such  persons  as  were  at  that  time  younger  chil- 
dren of  W.,  and,  consequently,  that  a  younger  child  who 
became  an  elder  during  the  life  of  J.  was  excluded.  The 
grounds  of  this  decision  are  wholly  unexplained,  and  are 
not  apparent. 
Caae  of  E//i«m       In  EllisoH  V.  Aivcy  {o),  £300  was  bequeathed  to  E.,  to 

be  paid  at  her  age  of  twenty-one  or  marriage,  and  interest 
in  the  mean  time  for  her  maintenance  and  education; 
but  if  she  died  before  twenty-one  or  marriage,  then  to 
the  younger  children  of  testatriai's  nephew  F.^  equally 
to  be  divided  to  or  among  them,  the  eldest  son  being 
excluded  from  any  part  thereof.  Lord  Hardwicke  was 
of  opinion,  thair  it  meant  such  as  should  be  younger 


{x)  Amb.  203.  time  of  distribution.    As  such,  it  is 

(a)  1  Yes.  sen.  111.     This  case  unquestionable,  and  has  always  been 

has  been   frequently  cited   in  the  regarded  as  a  leading  case ;  but  this 

present  chapter  as  an  authority  for  is  quite  distinct  from  the  point  now 

admitting  children  bom  before  the  under  consideration. 
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children  at  the  death  of  E.  before  twenty-one  or  mar*    chaf.  xtx. 
riage,  the  leffocy  being  contingent  until  that  period* 

But  as  the  fact  of  their  being  younger  children  at  the  Remtrks  on 
period  of  distribution  was  no  part  of  their  qualification,  and  Biiiaon  v. ' 
could  it  properly  form  a  ground  for  varying  the  construe-    "^^" 
tion  ?     In  the  case  of  a  devise  to  A.  in  fee,  and  if  he  die 
under  twenty-one,  to  B.,  it  has  long  been  established  that 
B.  takes  an  executory  interest,  transmissible  to  his  repre* 
sentatives  (i),  and  it  caimot  be  material  whether  the  exe- 
cutory devise  is  in  favour  of  a  person  nominatim,  or  as 
the  member  of  a  class  upon  whom  the  interest  has  devolved 
at  the  death  of  the  testator,  or  at  any  subsequent  period 
before  the  happening  of  the  contingency  {c). 

It  does  not  appear  that  either  of  the  preceding  cases 
involved  the  application  of  the  peculiar  rule  respecting 
parental  provisions,  or  that  Lord  Hardwicke  so  regarded 
them ;  nor  is  it  even  clear  that  his  Lordship  considered 
the  construction  exclusively  applicable  to  gifts  to  younger 
children ;  for  it  will  be  remembered,  that,  in  the  case  of 
Pyot  V.  Pyot  ((/),  the  same  eminent  Judge  laid  down  the 
role  generally,  that  an  executory  or  contingent  gift  to 
persons  by  a  certain  description,  applied  to  such  of  them 
only  as  answered  the  description  at  the  happening  of  the 
contingency.  If  there  is  any  such  rule,  of  course  the 
cases  under  consideration  do  not  exist  as  a  distinct  class. 
We  are  too  much  in  the  dark  as  to  the  ground  of  decision 
in  Hall  V.  Hewer ^  and  Ellison  v.  Airey^  to  found  any 
general  conclusion  upon  those  cases,  nor,  on  the  other  hand, 
is  it  safe  wholly  to  disregard  them. 

It  is  clear,  however,  that  an  express  exclusion  of  the  son  Exception  of 
who  shall  be  elder  at  the  time  of  death  of  the  tenant  for  life,  time  of  dutn- 

bution. 

■» 

{b)  GoodUtU  y.   TFoodf    Willes,      between  gifts  to  classes  and  indiyi- 
211.  duals,  see  ante,  Vol.  I.,  p.  295. 

(c)  Ab  to  the  general  distinctions         (d)  Ante,  62. 
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to  younger  children  to  such  as  shall  Ui,en  sustam  the 
character  (e). 
EjpreMionof        And  the  same  construction  was  given  to  the  expres- 

**  an  elder  son"      ^  ^  * 

conetnied  to      gion  "  an  cldcst  SOU,"  in  the  case  of  McMhews  v.  Pcad  (a), 

mean  elder  son  ^  . 

at  time  of  dia-  which  descrvcs  somc  consideration.     A  testatrix  gave  to 

tribution.  ^ 

Case  of  Mat^     trustces  Certain  bank  stock,  upon  trust  to  pay  the  diyi- 
thew9  V.  Paul,   ^^^jg  ^^  jj^j.  daughter  M.  for  life,  and,  after  her  decease, 

to  P.,  her  husband,  for  his  life,  and,  after  his  decease, 
upon  trust  to  transfer  the  said  stock  unto  all  the  children 
of  M.,  if  more  than  one,  {eofcept  an  eldest  son,)  share  and 
share  alike,  the  same  to  be  vested  interests^  and  transfer- 
able at  their 9  his^  or  her^  ages  or  age  of  twenty-one  years, 
and  in  the  mean  time  to  invest  their  respective  shares  of 
the  dividends  for  such  children's  future  benefit ;  and,  in 
case  any  such  children  or  child  should  die  under  the 
said  age,  leaving  any  children  or  child,  then  the  share  of 
every  such  child  to  go  among  their,  his,  or  her  children ; 
otherwise  to  go  to  the  survivors  or  survivor,  and  to  be 
transferable  in  like  manner  as  their  original  share ;  and, 
in  case  M.  should  leave  no  children  or  child  at  her 
decease,  or,  leaving  such,  they  should  all  die  under  the 
age  of  twenty-one  years  without  children  as  aforesaid, 
then  over.  The  testatrix  then  gave  certain  terminable 
imperial  annuities  and  other  stock  to  the  same  trustees, 
in  trust  to  receive  the  dividends,  and  invest  the  same  in 
government  stock,  to  accumulate  until  the  expiration  of 
the  imperial  annuities,  and  thereupon  to  transfer  all  such 
stocks,  as  well  original  as  accumulated,  unto  and  among 
all  and  every  the  children  of  her  said  daughter,  if  more 
than  one,  {concept  an  eldest  son^)  equally,  share  and  share 


(e)  BiUingsley  v.  Willsy  3  Atk.  219.         {g)  3  Swanst.  828. 


TO   CHILDREN.  123 

alike ;  and  if  but  one,  then  the  whole  to  snch  one  or  only  chap,  xxx, 
child,  the  same  to  be  vested  interests,  and  transferable, 
at  such  times  and  in  such  manner  as  the  bank  stock 
thereinbefore  given.  One  of  the  younger  children  be- 
came an  elder  between  the  periods  of  the  death  of  the 
testatrix  and  the  expiration  of  the  imperial  annuities,  but 
before  any  younger  child  had  attained  twenty-one,  which 
raised  the  question  as  to  the  point  of  time  to  which  the 
exception  of  an  elder  son  was  referable.  Sir  T.  Plumer^  Time  of  Testing. 
M.  R.,  held,  first,  that  the  shares  vested  when  one  of  the 
younger  children  attained  twenty-one,  and  not  before. 
With  respect  to  the  period  at  which  the  phrase  "  an  eldest  "  ^West  son." 
son"  was  to  be  applied,  he  considered  that  three  dif-  referable. 
ferent  times  might  be  proposed;  the  date  of  the  will, 
the  death  of  the  testatrix,  and  the  time  when  the  fund 
was  directed  to  be  distributed.  After  shewing  that 
neither  the  first  nor  the  second  could  be  intended,  he 
came  to  the  conclusion,  that,  in  all  cases  of  legacies, 
payable  to  a  class  of  persons  at  a  future  period,  the  con- 
stant rule  has  been,  that  all  persons  coming  in  esse, 
and  answering  the  description  at  the  period  of  distribu- 
tion, should  take.  The  same  rule  must,  he  thought,  be  ap- 
plied to  persons  excluded.  There  could  not  be  one  time 
for  ascertaining  the  class  of  those  who  are  to  take,  and 
another  to  ascertain  the  character  which  excludes. 

But  it  is  to  be  observed,  that  though  in  gifts  to  chil-  obeenratioiia 
dren,  the  time  of  distribution  is  the  period  of  ascertaining  ITpoul 
the  number  of  objects  to  be  admitted,  yet  it  is  not  neces- 
sary to  wait  until  this  period  in  order  to  see  whether  chil^ 
dren  living  at  the  death  of  the  testator,  or  at  any  other 
period  to  which  the  vesting  is  expressly  postponed,  be 
objects  or  not;  and  it  would  seem,  therefore,  upon  the 
principle  of  his  Honor's  own  reasoning,  to  be  equally  un- 
necessary to  wait  until  the  period  of  distribution,  in  order 
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to  know  whether  an  elder  son,  in  existence  at  the  time  of 

Giftstoyoonger  the  Vesting,  would  be  excluded.     In  the  case  of  a  gift  to 

A.  for  life,  and  after  his  death  to  the  children  of  B.,  to  vest 
at  twenty-one,  it  may  be  affirmed  of  every  child  who  has 
attained  twenty-one  in  the  lifetime  of  B.,  that  he  is  an 
object  (A) ;  and,  by  parity  of  reasoning,  it  would  seem  to 
follow  that  if  any  child  who  would,  but  for  the  clause  of 
exclusion,  have  been  an  object,  comes  in  esse,  the  excep- 
tion is  ascertained  to  apply  to  him  {i). 
whetherperiod       It  is  singular,  that  though  the  M.  R.  took  some  pains 

of  Testing  is  not  _  nj.ii  -■•ij  •! 

the  time  to  as.  to  shcw  that  the  Icgacy  did  not  vest  until  one  at  least  of 
exdaded  u  an  the  youuger  children  attained  twenty-one,  and  he  used  the 

fact  as  an  answer  to  the  argument  for  applying  the  descrip- 
tion to  the  death  of  the  testator,  yet  he  never  once  ad- 
dresses himself  to  the  inquiry,  whether  the  period  of 
vesting  was  not  that  to  which  the  term  "  eldest  son  "  was 
to  be  referred.  It  is  submitted,  upon  the  general  princi- 
ples which  govern  these  cases,  and  which  were  applied  by 
Lord  Eidon  to  a  bequest  to  younger  children,  in  Lady 
Lincoln  v.  Pelhamy  that  this  was  the  period  of  ascertaining 
the  individual  upon  whom  the  character  of  eldest  son  had 
devolved,  whether  he  was  marked  out  as  the  sole  object 
of  the  gift,  or  for  the  purpose  of  being  excluded  from  it. 
If  the  gift  had  been  to  A.  for  life,  and  after  her  decease 
to  "  an  eldest  son "  of  A.,  to  be  vested  and  transferable 
when  the  younger  children  or  child  of  A.  should  attain 
twenty-one,  it  could  not  have  been  doubted  for  a  moment 
that  the  person  who  was  eldest  son  at  the  period  of  vest- 
ing, whether  in  the  lifetime  of  A.  or  not,  was  absolutely 
entitled,  and  yet  this  is  precisely  the  case  of  Matthews  v. 

(A)  Ante,  78.  distribution,  in  order  to  know  who 

(f)  Bui  if  the  youngest  child  were  would  be  the  youngest,  the  excep- 

excepted,  it  would  obviously  be  ne-  tion  embracing  the  lost-bom  object 

cessary  to  wait  until  the  period  of  of  the  class. 
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Paid^  substituting  a  gift  for  the  exception.  Another  chap. 
remark  occurs  on  this  judgment :  that  though  at  the  out- 
set his  Honor  treats  the  case  as  one  in  which  the  provision 
proceeded  from  a  stranger  (being  by  a  grandmother  in  the 
lifetime  of  the  parent,  without  any  indication  of  an  inten- 
tion to  stand  in  loco  parentis),  yet  he  afterwards  cites  in 
support  of  his  decision,  Chadwick  Y.Doleman  (k),  and  other 
cases  of  provisions  by  parents. 

And  here  it  may  be  remarked,  that  where  there  is  a  Effect  of  gift 
gift  to  the  elder  son  in  terms  which  would  carry  it  to  the  for  the  time  be- 
eldest  Jbr  the  time  being^  and  there  is  another  gift  in  the  "*' 
same  will  to  younger  children  generally,  the  latter  will 
receive  a  similar  construction,  to  prevent  the  same  indi- 
vidual taking  under  each  character  ( / ).     Such  seems  at 
least  to  be  the  effect  of  the  case  of  Bowles  v.  Bowles^ 
though  in  the  judgment  of  Lord  Eldon  no  general  position 
of  this  nature  is  distinctly  advanced. 

It  is  clear  that  if  there  be  an  express  limitation  over  in 
case  of  a  younger  son  becoming  the  eldest  before  a  given 
age  or  period,  this  prevents  his  being  excluded  by  becom- 
ing the  eldest  son  under  other  circumstances,  by  force  of  the 
often  cited  principle  {m)  exclusio  unius  est  inclusio  alterius. 
Indeed  Lord  Gifford^  in  the  case  referred  to,  was  of 
opinion  that  a  declaration  that  the  children  attaining 
twenty-one,  &c.  in  the  lifetime  of  the  parent,  should  take 
vested  interests,  was  sufficient  to  entitle  a  child  who  was 
a  younger  child  at  this  period,  but  subsequently  became 
the  eldest.  This  conclusion,  it  is  conceived,  goes  far  to 
support  the  doctrine  which  has  been  here  contended  for,  in 

(Jk)  Ante,  118.  (m)  Windham  r.  Graham^  1  Rua- 

(/)  Bowles  T.  Bowies,  10  Yes.  aeU,  SSI.     This  case  arose  on  the 

177.    See  Sandwy  Y,  Read,  12  Yea,  construction  of  a  marriage  settle* 

175,  where  yonnger  children  were  ment,  hut  the  principle  seems  not  to 

held  to  he  entitled  on  a  very  ohscure  he  different  on  that  account. 
wUl. 
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opposition  to  Matthews  v.  Paid ;  for  as  the  doubt  is  not  as 
to  the  period  of  vesting,  but  whether  such  period  is  the 
time  of  ascertaining  the  object  to  be  excluded,  the  declara- 
tion in  question  seems  not  to  be  very  material.  Besides, 
whatever  is  its  effect,  the  declaration  as  to  vesting  in 
Matthews  v.  PatU^  seems  to  be  equivalent  in  principle. 
The  result  of  Lord  GiffortTs  determination  is,  that  in  the 
case  of  gifts  to  younger  children,  not  involving  the  peculiar 
doctrine  applicable  to  parental  provisions,  the  time  of 
vesting  is  the  period  of  ascertaining  who  are  to  take  under 
the  description  of  younger  children,  and  who  is  to  be 
excluded  as  an  elder  child. 
Exception  of  an       That  this  is  the  rule  in  regard  to  devises   of  real 

eldest  child  in 

devise  of  real  estate  appears  by  the  recent  case  of  Adams  v.  Bush  (n), 

estate. 

where  a  testator  devised  freehold  estate  to  his  uncle  A. 
for  life,  remainder  to  the  wife  of  A.  for  life,  remainder  to 
all  and  every  the  child  and  children  of  A.,  other  than  and 
except  an  eldest  or  only  son,  and  their  heirs,  and  if  there 
should  be  no  such  child  other  than  an  elder  or  only  son^  or 
being  such,  all  should  die  under  twenty-one,  then  over. 
At  the  death  of  the  testator  A.  had  two  sons,  B.  and  C. ; 
B.  died  in  A.'s  lifetime,  and  it  was  contended  that  accord- 
ing to  the  cases  respecting  gifts  to  younger  children,  espe- 
cially Matthews  v.  Patd^  C.  was  not  entitled,  as  he  did 
not  answer  the  description  of  younger  child  when  the 
remainder  vested  in  possession ;  but  the  Court  certified  (it 
being  a  case  from  Chancery),  that  the  devise  took  effect  in 
favour  of  C,  the  second  son,  he  being  the  younger  son  at 
the  death  of  the  testator. 
Remarks  on  This  casc  relieves  the  point  of  construction  which  has 

been  the  subject  of  discussion  in  the  preceding  remarks, 
from  the  uncertainty  which  previously  existed,  so  far  at 
least  as  respects  devises  of  real  estate,  and  it  is  hoped  that 

(n)  8  Scott,  405. 


AdanuY.Btuh, 
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the  same  sound  principles  will  be  applied  to  bequests  of    chap,  xxx. 
personal  estate,  at  least  such  of  them  as  are  not  governed 
by  the  peculiar  doctrine  applicable  to  parental  provisions 
in  &your  of  younger  children.     There  seems  to  be  no  solid 
difference  between  such  bequests  and  devises  of  real  estate. 
The  present  chapter  will  be  concluded  with  the  case  of 
LangsUm  v.  Langston  {o\  which  is  remarkable  for  the  great 
difference  of  opinion  that  existed  in  regard  to  the  true  con- 
struction of  the  will.   The  question  was,  whether  the  first 
son  of  the  testator's  son  A.  was  excluded,  under  a  clause 
Tvhich  directed  trustees  to  convey  to  him  (A.)  for  life,  with  Berise  to  lint 
remainder  to  trustees  to  preserve,  with  remainder  to  the  impUcation 
second,  third,  fourth,  fifth,  and  all  and  every  other  son  and  wui. 
song  of  A.  successively,  as  they  should  be  in  seniority  of 
age  and  priority  of  birth,  in  tail  male,  with  remainder  to 
the  testator's  second  and  other  sons  successively  in  tail 
male,  with  numerous  remainders  over.     The  eldest  son  of 
A.  claimed  an  estate  tail  male  expectant  on  the  decease 
of  A.  The  Court  of  King's  Bench,  on  a  case  from  Chancery, 
certified  that  he  took  no  estate.     Sir  J.  Leach,  M.  R., 
(being,  as  it  should  seem,  dissatisfied  with  this  opinion), 
sent  a  case  to  the  Judges  of  the  Common  Pleas,  who  cer- 
tified that  the  first  son  of  A.  took  an  estate  tail  male,  and 
the  M.  R.  decreed  accordingly,  at  the  same  time  recom- 
mending that  the  case  should  be  carried  to  the  House  of 
Lords,  which  was  done ;  and  that  House,  after  much  con- 
sideration, aflirmed  the  decree  of  the  Court  below.     Lord 
Brougham  founded  his  conclusion,  that  the  eldest  son  took 
an  estate  tail  male,  upon  the  general  context  of  the  will, 
in  which  various  terms  of  years  and  limitations  were  made 
dependent  on  the  existence  or  non-existence  of  an  eldest 
son,  in  a  manner  which  rendered  them  in  the  highest  degree 
absurd,  if  the  eldest  son  took  no  estate ;  and  his  Lordship 

(o)  8  Bligh,  N.  S.  IG. 
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even  considered  that  the  language  of  the  particnlar  devise 
itself  bore  out  the  construction,  as  the  words  "  other  "  sons, 
extended  to  the  whole  range,  including  the  eldest.  "  But  it 
is  said,"  observed  his  Lordship, "  that  *  other*  always  means 
*  younger,'  *  posterior,'  and  I  leaned  at  first  towards  this 
view  of  the  subject :  it  is  a  very  plausible  argument,  and 
in  ordinary  cases,  it  is  true  in  point  of  feet.  If  you  were  to 
say  (in  the  usual  way),  first,  second,  third,  fourth,  and  (^her 
sons,  ^  other '  must  mean  the  sons  after  the  fourth.  But 
why  does  it  mean  those  after  the  fourth  ?  Only  because 
you  had  before  enumerated  all  that  come  before  the  fourth, 
Devise  to  m-  for  you  had  said  first,  second,  third,  and  fourth.     But  sup- 

oood  and  other 

sons  inciades     poso  you  had  happened  to  omit  the  first,  and  instead  of 

thefint,Mm6/e.  .         ^ 

saying  first,  second,  third,  fourth,  and  other  sons,  yon 
had  said  second,  third,  fourth,  and  other  sons,  leaving 
out  the  first,  then  it  is  perfectly  clear  that  •  other '  no 
longer  is  of  necessity  confined  to  the  fifth,  sixth,  and 
seventh ;  but  rather,  ex  vi  termini,  includes  the  first,  be- 
cause the  first  is  literally  the  one  who  answers  the  descrip- 
tion of  some  thing  other  than  the  second,  third,  and  fourth. 
The  word  ^  other '  would  then  just  as  grammatically,  as 
strictly,  and  as  correctly,  describe  the  first  as  the  fifth, 
sixth,  or  seventh  son,  because  the  eldest  son  is  a  son  other 
than  the  second,  other  than  the  third,  other  than  the 
fourth.  The  only  reason  why  *  other,'  in  all  ordinary 
cases,  and  in  the  common  strain  of  conveyancing,  means  a 
younger  son,  is,  that  no  one  ever  thinks  of  leaving  out  the 
elder,  and  to  begin  with  the  second,  then  *  other '  would 
of  course  always  surest  to  one's  mind  the  idea  of  the 
unnamed  elder  son,  as  well  as  the  unnamed  younger  sons." 
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I.  Children  in  existence  when  the 
trill  is  made,  capable  of  taking. 
WJkai  is  a  sufficient  description 


II.  Gifts  to  children  en  venire. 

III.  Chfts  to  Children  not  in  esse. 

IV.  Cfeneral  conclusions  from   the 


eases. 


I.  Illegitimate  children,  bom  at  the  time  of  the  mak-  Ezisting  uiegt- 
ing  of  the  will,  may  be  objects  of  a  devise  or  bequest,  by  dren  capable  of 
any  description  which  will  identify  them  (a).     Hence,  in      "*^* 
the  case  of  a  gift  to  the  natural  children  of  a  man  or 
of  a  woman,  or  of  one  by  the  other,  it  is  simply  necessary 
to  prove  that  the  objects  in  question  had,  at  the  date  of  the 
will,  acquired  the  reputation  of  being  such  children.  It  is 
not  the /act  (for  that  the  law  will  not  enquire  into),  bttt  the 
reputation  qftfiefact^  which  entitles  them.    The  only  point, 
therefore,  which  can  now  be  raised  in  relation  to  such 
gifts  is,  whether,  according  to  the  true  construction  of  the 
will,  it  is  clear  that  illegitimate  children  were  the  intended 
objects  of  the  testator's  bounty;  for,  let  it  be  remembered,  Gifts  to  chii- 
that  though  illegitimate  children  in  esse  may  take,  under  cie, m^^Kttil 
any  disposition  by  deed  or  will  adequately  describing 
them,  yet  it  has  long  been  an  established  rule,  that  a  gift 
to  children,  sons,  daughters,  or  issue,  imports  prima  facie 
legitimate  children  or  issue,  excluding  those  who  are  illegi- 
timate, agreeably  to  the  rule,  ^'Qui  ex  damnato  coitu 


mate  children. 


(a)  Meiham  t.  Duke  of  Devon,  I  P.  W.  529. 


VOL.  n. 


K 
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Not  extended 
to  illegitimate 
children  upon 
mere  coi^ec- 
tore. 


Lord  Eldon*8 
observations 
upon  Cdri' 
Wright  ▼.  Vam- 
dry. 


nascuntur,  inter  liberos  non  computentur"  (i).  Nor  will 
expressions,  or  a  mode  of  disposition  affording  mere  con- 
jecture of  intention,  be  a  ground  for  their  admission. 

This  is  well  illustrated  by  the  case  of  Carttjoright  v.  Vow- 
dry  (c),  where  A.  having  four  children,  three  legitimaJte  and 
one  illegitimate^  (the  latter  being  an  ante-nuptial  child  of 
himself  and  his  wife),  bequeathed  to  all  and  every  such 
child  or  children,  as  he  might  happen  to  leave  at  his  death, 
for  maintenance  until  twenty-one  or  marriage,  and  then  in 
trust  to  pay  such  child  or  children  one-fourth  part  of  the 
income  of  his  estates ;  but  in  case  there  should  be  only 
one  such  child  who  should  attain  that  age  or  marriage  as 
aforesaid,  then  to  pay  the  whole  income  to  such  only  child, 
if  the  others  should  have  died  without  issue :  and  there 
was  a  limitation  to  survivors  in  case  of  the  death  of  any  of 
the  children  under  age,  unmarried,  and  without  issue.  It 
was  contended  that  the  distribution  into  fourths  plainly 
indicated,  that  the  illegitimate  daughter  was  in  the  testa- 
tor's contemplation,  there  being  four  children  including  her 
when  the  will  was  made,  and  that  all  the  expressions 
applied  to  females,  shewing  that  he  meant  existing  daugh- 
ters, not  future  issue,  which  might  be  male  or  female. 
But  Lord  Loughborovgh  decided  against  the  illegitimate 
daughter.  He  said  it  was  impossible  that  an  illegitimate 
child  could  take  equally  with  lawful  children  in  a  devise 
to  children.  This  decision  has  been  commended  by  Lord 
Eldon,  who  in  a  subsequent  case,  addressing  himself  to  the 
argument  urged  on  behalf  of  the  illegitimate  daughter  (d), 
observed,  "That  the  direction  to  apply  the  income  in 
fourths  only  afforded  conjecture ;  as  if  between  the  time 


(5)  Hart  ▼.  Durandy  8  Anst. 
684,  post,  p.  135.  See  also  CJartwright 
V.  Vawdry,  5  Ves,  630.  Harris  v. 
SUwarty  cit.  1  Yes.  &  Bea.  434. 


(c)  5  Ves.  630. 

(J)  See  jadgment  in  Wilkinmm  v. 
Adam,  1  Yes.  &  Bea.  464^  which  is 
replete  with  learning  on  this  subject. 
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of  his  will  and  his  death,  one  or  two  of  these  children  had    chap.  xxxi. 
died,  the  division  into  fourths  would  have  been  just  as 
inapplicable,  as  it  was  in  the  case  that  happened.     The 
question,  therefore,  only  comes  to  this,  whether  the  single 
circumstance  of  his  directing  the  maintenance  in  fourths 
compelled  the  Court  to  hold  by  necessary  implication,  that 
the  illegitimate  child  was  to  take  by  implication  with  the 
others,  as  much  as  if  she  had  been  in  the  plainest  and 
clearest  terms  persona  designata ;  and  my  opinion  is^  that 
this  circumstance  is  by  no  means  sufficient.     The  will  would 
have  operated   in  favour  of  all  his  children,  however 
namerous  they  might  have  been,  and  in  favour  of  subse- 
quent legitimate  children,  even  if  every  legitimate  child  he 
had  before  had  died.     It  wa^  therefore  impossible  to  say  he 
necessarify  means  the  illegitimate  child ;  as  it  is  not  possible  to 
say  he  meant  those  legitimate  children.     That  will  would 
liare  provided  for  children  living  at  the  time  of  his  death, 
though  not  at  the  date  of  his  will.     It  could  not  be  taken 
to  describe  two  classes  of  children,  both  legitimate  and 
iDegitimate.     Without  extrinsic  evidence,  it  was  impos- 
sible to  raise  the  question.     The  will  itself  furnished  no 
question  whether  legitimate  or  illegitimate  children  were 
intended ;  the  question  upon  which  the   Court  was  to 
decide  was  furnished  by  matter  arising  out  of,  not  in,  the 
wiU.*" 

These  observations  afford  a  more  satisfactory  explana- 
tion of  the  grounds  of  Lord  LoughborougKs  decision,  than 
is  to  be  found  in  his  Lordship's  own  judgment.  It  will 
be  useful  to  keep  in  view  the  circumstances  of  the  case, 
and  Lord  EMoris  comment  upon  them,  when  we  pro- 
ceed to  examine  some  recent  adjudications  noticed  in  the 
sequel. 

And  it  is  clear  that  the  fact  of  there  being  no  other 
than  illegitimate  children  when  the  will  takes  effect,  or  at 

k2 
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CHAP,  xxxr.  gj^y  Q^^YiBT  period,  so  that  the  gift,  if  confined  to  legitimate 
chUdren  not  let  children,  has  eventually  failed  for  want  of  ohjects,  docs 
BbswToeo^oScr  not  Warrant  the  application  of  the  word  "  children "  to 

objects.  XI      i*  1  •      J 

the  former  objects. 

Thus  in  Godfrey  v.  Davis  (jf),  where  a  testator,  after 
giving  certain  annuities,  desired  that  the  first  annuity  that 
dropped  in  might  devolve  upon  the  "  eldest  child^  male  or 
female,  for  life,  of  W."     At  the  time  the  will  was  made, 
W.  had  several  illegitimate  children,  who  were  known  to 
the  testator,  but  no  others;    and  he  had  no  legitimate 
child  then,  or  when  the  first  annuitant  died  (A).     Sir  W, 
Grants  M.  R.,  held,  that  there  was  not  suflBcient  to  entitle 
any  of  the  illegitimate  children ;   for,  whatever  the  real 
intention  of  the  testator  might  be,  and  though  it  could 
hardly  be  supposed  he  had  not  some  children  then  existing 
in  his  contemplation,  yet  as  the  words  were  "  the  eldest 
childy^  such  persons  ordy  coidd  be  intend^  as  coidd  erUitk 
themsehes  as  children  by  the  strict  ride  of  law ;  and  no  illegi- 
timate child  could  claim  under  such  a  description,  unless 
particularly  pointed  out  by  the  testator,  and  manifestly 
and  incontrovertibly  intended,  though  in  point  of  law  not 
standing  in  that  character. 

So  in  Kenebel  v.  Scrajlon  (^),  where  a  testator,  being 
unmarried,  directed  that  in  case  he  shotdd  have  any  child 
or  children  by  M.  (a  woman  with  whom  he  cohabited,)  a 
sum  of  money  should  be  raised  for  such  child  or  children ; 
it  was  held  that  he  contemplated  a  marriage  with  her, 
and  making  a  provision  for  the  issue  of  such  marriage ; 
and  consequently  that  the  will  was  not  revoked  by  his 
marriage  with  M.  (A:),  and  the  birth  of  a  child.     Lord 


(p)  6  Ves.  43.  (i)  2  East,  630. 

(A)  As  to  question  arising  ont  of         (k)  As  to  this,  ante,  VoL  I.,  p< 
tills,  see  supra,  89.  100. 
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Eldon^  in  reference  to  this  case  (Z),  has  said,  "  We  may  qhaf.  xxxt. 
conjecture  that  he  meant  illegitimate  children  if  he  did  not 
many,  yet  notwithstanding  that  may  be  conjectured,  the 
opinion  of  the  Court  was,  as  mine  is,  that  where  an  unmar^ 
riednum,  describing  an  unmarried  woman  as  dearly  beloved 
by  him,  does  no  more  than  make  a  provision  for  her  and  her 
children^  he  must  be  considered  cls  intending  legitimate  chil- 
dren, as  there  is  not  enough  upon  the  unll  itself  to  shew  that 
he  meant  illegitimate  diildren ;  and  my  opinion  is,  that  such 
intevUion  must  appear^  by  necessary  implication,  upon  the  unll 
itselfr 

Again,  in  the  more  recent  case  of  Harris  v.  Lloyd  (m), 
a  trust  "  for  all  and  every  the  child  and  children  "  of  the 
testator's  son,  was  held  not  to  apply  to  illegitimate  chil- 
dren, though  he  had  no  other  than  illegitimate  children  at  Testator's  re- 
the  date  of  the  will,  and  these  had  always  been  treated  ml^tim^te 
aod  recognised  by  the  testator  as  his  grandchildren.  sufficient. 

So,  in  the  case  of  Mortimer  v.  West  («),  where  a  testa- 
tor, after  bequeathing  an  annuity  to  his  wife  and  M.,  (a 
woman  with  whom  he  lived,)  created  a  trust  of  his  residuary 
real  and  personal  estate  in  favour  of  certain  illegitimate 
children  of  M.  by  himself,  naming  them,  and  describing 
them  as  the  children  of  M.,  "  together  with  every  other 
child  bom  of  the  body  of  the  said  M.;"  it  was  held,  that 
this  description  did  not  embrace  two  illegitimate  children 
of  M.  bom  subsequently  to  the  will  and  before  the  execu- 
tion of  a  codicil,  (which  was  contended  to  be  a  republi- 
cation of  the  will,   thereby  bringing  the  terms   of  the 
description  down  to  the  date  of  the  codicil) ;  the  Lord 
Chancellor  (Lyndhurst)  being  of  opinion  that  there  was 
nothing  to  shew  by  necessary  implication  that  the  testator 
intended  the  bequest  to  be  to  illegitimate  children. 

(/)  In  IViliiMony.  Adam^lYes.  (m)  1  Turn.  &  Ruas.  310. 

&  Bea.  465.  (w)  3  Ruse.  370. 
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And  even  if  the  testator,  in  such  codicil,  recognise  as 
Recosnitioii  of  his  own  an  illegitimate  child  bom  since  the  execution  ot 
^d^  a  lab-  his  will,  this  is  not  sufficient  to  entitle  such  child  to  claim 
S'l^cieQt.     tinder  a  bequest  in  the  will,  in  favour  of  the  future  illegi- 
timate children  of  the  testator  by  a  particular  woman  (o). 
But  the  strongest  case  of  this  kind  is  Bagley  v.  Mal- 
lard (/?),  where  a  testator  gave  the  residue  of  his  property 
equally  between  the  children  of  his  son  W.  and  of  two 
other  children ;  and  it  was  held,  that  an  illegitimate  child 
of  W.  was  not  entitled  to  share  in  the  residue,  though  the  * 
Or  eren  in  the  testotoTj  in  the  Same  wtUj  had  made  a  specific  bequest  to  her^ 

by  the  description  of  the  only  surviving  child  of  his  son. 
Principle  not         ^^  ^  ^^  preceding  cases,  legitimate  children  were,  or 
forttf^Ltotor  might  have  been  entitled  under  the  bequest ;  and  this 
being  unmar-     possibility   (accordiug  to  the  principles  of  construction 

already  laid  down)  was  fatal  to  the  claim  of  the  illegiti- 
mate children.  In  none  of  the  wills  was  there  such  a 
manifestation  of  an  intention  to  use  the  word  children  in 
any  other  than  its  ordinary  legal  signification,  (namely, 
legitimate  offispring,)  as  could  form  the  ground  of  a 
judicial  determination;  and  they  shew,  that  the  cir- 
cumstances of  the  testator  being  a  bachelor,  and  having 
illegitimate  children  at  the  time  of  the  will,  and  of  some 
of  such  children  being  the  express  objects  of  his  bounty, 
and  described  as  the  *'  children  "  of  the  person  to  whose 
<^  other  "  children  the  gift  in  question  is  made,  are  not  suf- 
ficient to  divert  the  word  from  its  established  signification. 
In  such  cases,  the  conjecture,  though  highly  reasonable, 
that  the  testator  meant  by  the  devise  to  dischaige  the 
moral  obligation  of  providing  for  his  illegitimate  o£^ring, 
is  sacrificed  to  the  general  principle  that  '^  children,"  in  its 
primary  and  unexplained  sense,  imports  legitimate  children 
only. 

(o)  Arnold  y.  Preston,  18  Yes.  288.  (p)  1  Buss.  &  Myl.  681. 
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It  ifi  of  course  no  objection  to  the  claim  of  illegitimate    chap,  xxxi. 
children  that  they  are  styled  children,  if  they  are  otherwise  B^tardj!  take 

"  "  "  under  descnp- 

identified,  as  in  the  case  of  a  legacy  to  "  my  son  John,  or  tion  of  chu- 

dreD|  where. 

my  grand-daughter  Mary,"  the  testator  having  no  child  or 
grandchild  of  those  names,  except  such  as  are  illegiti- 
mate (9). 

It  is  equally  clear,  that  where  the  devise  is  to  the  Gifttochu. 
children  *'  now  living ''  of  a  person  who  has  no  other  than  ing." 
illegitimate  children  at  the  date  of  the  will,   they  are 
*  entitled  (r). 

Upon  the  same  principle,  a  gift  to  ^^the  children  of  chUdrenofa 
ihe  late  C,"  a  person  who,  at  the  date  of  the  will,  was  100!^  ^"' 
dead,  leaving  illegitimate,  but  fio  legitimaie^  children,  has 
heen  held  to  be  good  as  to  such  illegitimate  children  {s). 

The  characteristic  feature  of  these  cases,  as  distin- 
guished from  those  of  the  former  class,  is,  that,  according 
to  the  state  of  facts  existing  when  the  will  was  made, 
legitimate  children  never  could  have  claimed  under  the  gift. 

In  some  instances,  however,  of  gifts  to  the  children  of  To  child  (in 
a  deceased  person,  illegitimate  objects  have  been  excluded,  of  a^deoMsed 
though  such  exclusion  was  not  called  for  by  the  principle  p*^*^* 
which  negatives  the  claim  of  objects  of  this  description, 
if  in  any  event  such  claim  might  have  come  into  com- 
petition with,  and  have  been  superseded  by,  the  claim  of 
Intimate  children. 

As,  in  Hart  v.  Durand{t\  where  the  bequest  was  "  to 
the  sons  and  daughters  of  the  late  J.  D.,"  and  there  was 
only  one  legitimate  child  (a  daughter,)  to  whom,  it  was 
contended,  the  words  '*  sons  and  daughters  "  in  the  plural 
could  not  apply ;  and,  consequently,  that  an  illegitimate 

(q)  Rfver/s  c€ue,  1  Atk.  410.  rymple^  2  Mer.  419.    The  tenns  of 
(r)  BlundeUr, Dunn^ ciUlM&M.  the  bequest  shew  that  the  fact  of 
433,  though  the  construction  was  C.'s  death  was  known  to  the  testa- 
somewhat  aided  by  the  context.  tor. 
(#)  Lord  JFoadhmuelee  v.  Dal-  (0  3  Amb.  684. 
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son  and  daughter  then  existing  might  be  admitted ;  but  the 
Court  decided  against  their  claim ;  the  Chief  Baion  {Mac- 
donald)  observing,  that  the  introduction  of  these  objects 
would  not  satisfy  both  the  words,  i.  e.  sons  and  daughters. 
Soy  in  Swaine  v.  Kennerley  {ii)^  Lord  EUcn  decided, 
that,  under  a  devise  to  all  and  every  the  child  and  chil- 
dren of  the  testator's  late  son,  a  single  legitimate  child  was 
entitled,  to  the   exclusion  of  two  children,  who  were 
illegitimate,  but  all  of  whom  were  living  at  the  date  of 
the  will;  and  his  Lordship  refused  to  receive  extrinsic 
evidence,  to  shew  that  the  illegitimate  children  were 
intended. 
Remark  upon        It  will  be  observcd,  that,  in  both  these  caaes,  as  there 
rand,  and         was  ouly  ouc  legitimate  child  living  at  the  time  of  the 
n^tey.*^'      "  making  of  the  will,  the  terms  of  the  gift,  which  embraced 

a  plurality  of  objects,  could  not  be  satisfied  without 
letting  in  the  illegitimate  children;  and  the  argument, 
(which  is  conclusive  in  the  case  of  a  gift  to  the  children 
of  a  limng  person,)  that  the  testator  may  have  contem- 
plated an  accession  to  the  number  of  objects  by  future 
births,  or  their  total  change  by  means  of  births  and 
deaths,  is  inapplicable  where  (as  in  this  instance)  the 
parent  was  dead  when  the  will  was  made.  These  cases, 
therefore,  appear  to  have  carried  the  exclusion  of  illegiti- 
mate children  a  step  too  &.r;  and  it  is  not  surprising 
to  find  that  they  have  been  since  departed  from. 

Thus,  in  the  case  of  GUI  v.  Sh^l^  (^),  where  A.  by  a 
testamentary  appointment  gave  her  real  and  personal  estate 
to  her  husband  M.  for  his  life,  and  directed  that»  after 
his  death,  such  residue  should  be  divided  amongst  cer- 
tain classes  of  persons  mentioned  in  her  will;  adding, 

(tf )  1  Yes.  &  Bea.  469.  Wills,  and  the  Admissibility  of  Ex- 

{x)  At  the  Rolls,  28  Jan.  1831,      trinsic  Evidence,  2nd  ed.,  p.  31. 
stated  Wigram  on  Ambiguities  in 
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^  amongst  whom  I  include  the  children  of  the  late  Mary    chap,  xxxi. 

Gladman."     Mary  Gladman  was  then  dead,  having  left 

two  children,  one  legitimate,  and  the  other  (being  bom 

before  her  marriage)  illegitimate.     Sir  J.  Leachy  M.  R., 

said,  that,  if  Swaine  v.  Kemuerley^  and  Hart  ▼.  Durand^  had 

not  been  distinguishable  from  the  case  before  him,  he 

Bhonld  have  felt  no  hesitation  in  overruling  them;  and 

decreed,  that  the  illegitimate  child  was  entitled  to  share 

in  the  residue. 

The  only  apparent  distinction  between  these  cases  and  Remark  on 
GiU  y.  Shdley  is,  that  in  them  the  bequest  was  to  child    *  ^'    '  ^' 
and  children,  but  which,  it  is  conceived,  makes  no  real 
difference,  since  the  testator  evidently  uses  the  singular 
number,  not  with  a  view  to  the  then  existing  state  of  the 
dass,  but  in  contemplation  of  the  possible  event  of  its 
being  reduced  to  a  single  object  in  the  interval  between 
the  making  of  the  will  and  the  death  of  the  testator. 
It  is  submitted,  therefore,  that  the  cases  of  Swaine  v. 
Ketmerlej/i  and  Hart  v.  Durand^  may  be  considered  as 
overruled. 
It  has  been  shewn,  that  where  a  testator,  married  or  /Wbat  shews 

•    J.         ii_«"L«ij  1.  xAvi*      that  testator 

unmarried,  gives  to  nis  children  by  a  woman  not  then  his  does  not  con. 
wife,  he  will  be  presumed  (the  contrary  not  appearing)  to  Sj^. 
mean  legitimate  children,  and,  by  necessary  consequence, 
to  contemplate  marriage  with  her.  But  it  is  settled,  that  if 
a  married  man,  after  making  a  disposition  in  favour  of  his 
children  by  a  particular  woman,  shews,  by  the  context  of 
the  will,  that  he  expects  both  his  wife  and  the  woman  in 
question  to  survive  him,  this,  being  incompatible  with  the 
supposition  of  his  contemplating  marriage  with  her,  is  con- 
sidered to  indicate  that  he  means  illegitimate  children  only. 
Thus,  in  the  well-known  case  of  Wilkinson  y.Adam{y\ 

(y)  1  Ves.  &  Bea.  422. 
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where  a  testator,  being  married,  but  having  children  by  a 
woman  named  Ann  Lewis,  devised  to  his  wife  for  life  a 
certain  mansion-house,  and,  after  her  decease,  to  Ann 
Lewis,  (who  then  lived  with  him,)  for  life,  provided  she 
continued  single  and  unmarried ;  and,  subject  thereto,  he 
devised  the  whole  of  his  estate,  (after  limiting  a  term  of 
years  thereout,)  in  trust  for  the  children  which  he  might  have 
hy  the  said  Ann  Lewisy  share  and  share  alike,  and  to  his, 
her,  and  their  heirs  for  ever ;  and,  in  default  of  such  child 
or  children,  over.  He  also  bequeathed  to  Ann  Lewis  an 
annuity  for  the  care,  management,  and  guardianship  of 
each  of  the  children.  By  a  codicil,  (but  which,  being 
unattested,  was  inoperative  to  affect  the  construction  of 
the  devise  {z\)  the  testator  declared  that  his  meaning 
was  to  include  three  children  of  the  said  Ann  Lewis, 
(naming  them).  The  question  was,  whether  the  illegi- 
timate children  of  the  testator  by  Ann  Lewis,  living  at 
the  time  of  the  making  of  the  will,  could  take  under  the 
devise  in  the  will.  It  was  contended,  on  the  authority 
of  the  preceding  cases,  that  the  testator  must  be  con^ 
sidered  to  contemplate  the  events  of  his  wife  dying  and 
his  marrying  Ann  Lewis,  and  having  legitimate  children 
by  her;  that  the  intention  was  clear  that  after-bom 
children  should  take,  and  it  would  be  extremely  difficult 
on  the  words  to  hold  the  devise  good  as  to  those  already 
bom,  and  not  as  to  those  afterwards  bom.  But  Lord 
Eldon^  assisted  by  Thompson^  B.,  and  Le  Blanc,  J.,  and 
Cribbsy  J.,  held,  that  the  three  children  were  entitled, 
by  the  effect  of  the  whole  will.  The  Judges  grounded 
their  opinion  on  the  manner  in  which  the  testator  de- 
scribed the  children  themselves,  and  Ann  Lewis,  their 
mother,  as  living  with  him   whilst  his  wife  waa  then 

(z)  Supra,  Vol.  I.,  69 
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alire,  the  mode  in  which  he  appointed  her  guardian  of  chap.  xxxi. 
such    children,  the  limiting  her  annuity,  and  her  com- 
pensation for  the  guardianship  to  the  time  of  her  con- 
tinuing single  and  unmarried  (a),  with  many  other  pas- 
sages in  the  will ;  and  they  laid  particular  stress  on  the  Effect  where 

testator  pro- 

devise  of  the  mansion  to  the  testator's  wife  for  life,  and,  rides  for  his 

»         ••  m  wife  and  his 

after  her  decease,  to  Ann  Lewis  for  her  life,  and  then  to  children  by 
the  children ;  for,  supposing  these  deyises  to  take  place  in  in  same  wiu. 
the  order  in  which  they  stood,  the  wife  of  the  testator  must 
have  survived  him^  and  his  children  by  Ann  Lewis  must 
consequently  have  been  illegitimate  (b).  Lord  JEldon  con- 
curred generally  with  the  Judges  as  to  illegitimate 
children  being  intended ;  and,  with  regard  to  the  objec- 
tion that  they  could  not  take  aa  a  class,  though  they 
might  by  a  description  amounting  to  designatio  per- 
soi]amm,  his  Lordship  considered  that  as  decided  by 
Metham  y.  Duke  of  Devon  ((?),  whatever  might  have  been 
his  opinion  if  it  were  res  Integra.  In  concluding  an 
elaborate  judgment,  his  Lordship  expressed  his  opinion, 
that  it  was  impossible  that  the  testator,  a  married  man, 
with  a  wife,  who,  he  thought,  would  survive  him,  pro- 
viding for  another  woman  to  take  after  the  death  of  his 
wife,  and  for  children  by  that  woman,  could  mean  any 
thing  but  illegitimate  children.  They  took,  therefore,  by 
necessary  implication,  on  the  face  of  the  will  (d)* 

Lord  JEXdon^s  doctrine,  that  the  intention  to  give  to  Parol  evidence 
ill^timate   children   (as  distinguished  from   legitimate  what  extent. 


(a)  These  circumstances  alone 
were  dearly  insufficient  to  vary  the 
construction. 

(h)  Unless  in  the  case  of  a  divorce, 
which  a  man,  especially  when  mak- 
ing a  proviidon  for  his  wife,  can 
hardly  he  supposed  to  contemplate. 
It  is  angular,  however,  that  this 


possible  event  was  not  adverted  to 
in  a  case  which  underwent  such 
elaborate  discussion. 

(c)  1  P.  W.  529. 

(d)  This  is  avery  brief  summary  of 
the  grounds  of  the  judgment,  which 
should  be  perused  by  every  inquirer 
into  this  subject. 
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CHAP.  XXXI.  children)  must  appear  on  the  face  of  the  will,  is  not  to 
be  understood  as  precluding  all  inquiry  into  the  state  of 
the  testator's  family.  Thus,  in  the  case  of  a  deyise  to 
"  my  children  now  living  (^),"  or  "  to  the  children  of  A.," 
a  deceased  person  (^),  it  is  not  known,  by  a  mere  perusal 
of  the  will,  whether  legitimate  or  Dlegitimate  children 
were  intended ;  and  yet  when  it  is  ascertained  that  there 
were  no  other  than  the  latter  objects  in  existence,  the 
conclusion,  that  he  meant  illegitimate  children,  is  irre- 
sistible. 
Rule  with  sag-  The  characteristic  of  these  cases  is,  that,  according  to 
fication.  -the  cvcuts  existing  at  the  making  of  the  xenliy  legitimate 

children  never  could  have   claimed  under  the   bequest, 
and,  therefore,  could  not  have  been  in  the  testator's  con- 
templation.    The  rule  (expressed  in  accommodation  to 
the  cases  in  question)  may  be  stated  thus :  in  order  to  let 
in  illegitimate  children  under  a  gift  to  children^  it  must  he 
clear y  upon  the  terms  of  the  wiU^  or  according  to  the  state  of 
facts  at  the  making  ofiU  that  legitimate  children  never  could 
have  taken.     This,  it  is  submitted,  is  the  spirit  and  mean- 
ing of  Lord  Wdoris  position  in  Wilkinson  v.  Adam^  and 
forms  a  test  by  which  the  claim  of  illegitimate  children  is 
always  to  be  tried.    Unfortunately,  however,  this  principle 
has  not  been  invariably  adhered  to ;  and  even  the  Jinxious 
effort  of  Lord  Eldon^  to  place  the  doctrine  on  a  firm  and 
intelligible  basis,  ha£i  not  had  the  effect  of  securing  uni- 
formity of  decision  on  this  important  subject. 
To  my  chfl-        Thus,  in  BcochcToft  V.  BeaclicTofl  (A),  where  a  testator, 
who  resided  in  the  East  Indies,  and  was  a  bachelor,  and 
had  had  several  children  by  a  native  woman,  bequeathed 
as  follows : — "  To  my  children^  the  sum  of  pounds  ster- 

(«)  BlundeUy.Dunn^  cit.l  Madd.      rymple^  2  Mer.  419,  ante,  p.  135. 
433,  ante,  p.  135.  (A)  1  Madd.  430. 

{g)  Lord  fVoodhotuelee  v.  Dal- 


it 

dren;" 
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ling,  5000  each ;  to  the  mother  of  my  children^  the  sum   chap.  xxxr. 
of  sicca  rupees  6000,  which  I  request  my  executors  will  "  To  the  mo- 
secure  to  her  in  the  most  advantageous  way."    The  ques-  children ; " 
tion  was,  whether  the  illegitimate  children  were  entitled  ? 
Sir  jT-  Plumer^  V-  C,  decided  in  the  affirmative.    He  re- 
ferred to  Goodinge  v.  Goodinge  (e),  and  Crone  v.  Odell  {k), 
as  authorities  that  parol  evidence  was  admissible  as  to  the 
state  of  the  testator's  family  when  he  made  his  will ;  and 
observed,  that,  in  the  case  of  a  latent  ambiguity,  parol 
evidence  was  admissible  to  prove  the  identity  of  the  per- 
son intended  to  take,  whether  an  individual  or  a  class. 
That  it   had  been  established  by  Metham  v.  Duke  o/" —held  to  ex. 
Dewfiy  and  Wilkinson  v.  Adam,  that  illegitimate  children  niatc  children." 
might  take  as  a  class ;  that  if  the  words  had  been  ^*  my 
present  children,"  they  might  have  taken  as  a  class,  to 
be  ascertained  by   evidence,   and,   being    unmarried  (/), 
he  must  have  meant  his  illegitimate  children.    His  Honor 
admitted  that  the  word  "  present "  waa  not  introduced 
in  this  will ;  but  he  observed,  that  the  general  presump-  Judgment  in 
tion  is,   that   a  man,   sitting  down  to  make  his  will,  Btachcroft.  ' 
designs  a  benefit  to  some  existing  object,   and   it   was 
extravagant  to  suppose  that  the  testator  had  only  future 
possible  children  in  view,  disregarding  those  whom  he 
was  in  the  habit  of  denominating  and  treating  as  his 
children.    Giving  to  each  a  definite  portion,  £5000,  and 
the  ultimate  residue  to  his  collaterals,  shewed  that  he 
had  a  definite  number  in  view,  and  that  he  recognised 
his  legitimate  relatives  as  having  a  preferable   title  to 
a  part  of  his  fortune.     That  was  rational  enough,  if  he 
was  providing  for  illegitimate  children,   but  was  very 
unlikely,  if  he  was  providing  for  future  legitimate  chil- 

(f)  I  Yes.  SOB.  231.  wiU  not  let  in  illegitimate  children, 

{k)  1  BaU.  &  Beatty,  481.  see  Kend^el  y.  Scrafton,  3  East,  520. 

{I)  That  this  ciKumstance  alone 
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Strictures  on 
Beaeherqfi  t. 
Beaekerqft, 


dren.     "  For  all  these  reasons  (said  his  Honor)  I  think 
it   is  reasonable  to  interpret  the  words  *my  children,' 
in  the  same  way  as  if  he  had  said,  *  my  present  children/ 
But  this  construction  of  the  will  does  not  depend  merely 
upon  the  first  clause  of  it ;  for  the  next  clause  clearly 
shews  what  was  meant,  *  To  the  mother  of  my  children 
the  sum  of  sicca  rupees  6000,   which   I   request,'  &c. 
Was  that  a  provision  proper  for  the  intended  wife  of  a 
man  of  his  fortune  ?     Is  it  probable  that,  after  giving  one 
whom  he  thought  fit  to  be  his  wife  so  small  a  sum,  he 
should  think  it  necessary  that  his  executors  should  secure 
it  for  her  (a)  ?     Did  any  body  ever  describe  his  wife  by 
the  term  *  mother  of  my  children  ? '   If  she  had  no  children 
she  would  not  have  taken  under  this  bequest.    This  second 
clause  of  the  will  is  explanatory  of  the  first ;  for,  when  once 
it  is  understood  he  therein  meant  to  describe  some  person 
who  had  already  become  the  mother  of  his  children  he 
then  had,  he  must,  under  the  term  *  children,'  have  com- 
prehended children  already  bom,  and,  consequently,  as  he 
was  unmarried,  his  illegitimate  children ;  and  he  must  be 
supposed  to  have  used  the  same  word  children  in  the 
preceding  clause  in  the  like  sense.     I  think,  therefore, 
it  is  clear  that  existing  persons  were  meant,  and  that 
they  take,  as  in  the  case  of  Wilkinson  v.  Adanij  as  desig- 
nated persons." 

A  case  more  embarrassing  to  a  judge  could  hardly  have 
occurred,  for  no  man,  reading  this  will  with  the  knowledge 
of  the  testator's  situation,  could  really  entertain  a  doubt 
as  to  illegitimate  children  being  the  objects  intended ;  but 
that  there  was  ground  for  holAing  judiciaUjf  that  such 
objects,  and  such  alone,  were  "  upon  tiie  face  of  the  will'' 
manifestly  and  incontrovertibly  pointed  out,  is  not  equally 

(m)  Compare  the  general  scope     JBldon^   in  Wiliitu&n  y.  Adam^  1 
of  this  reasoning  with  that  of  Lord     Yes.  &  Bea.  460. 
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clear.     The  circumstance  of  the  amount  of  the  bequest  to  chap,  xxxi. 

the  chUdren  and  their  mother,  and  the  terms  in  which  it 

was  given,  as  differing  from  the  mode  in  which  a  testator 

would  refer  to  and  provide  for  his  future  wife  and  her  chil- 

dreiiy  furnished  exactly  that  species  of  conjecture,  which 

in  Cartwright  ▼.  Vawdry  (n)  was  held  insufficient  to  let  in 

the  illegitimate  child.     Indeed  the  division  into  fourths  in 

that  case  supplied  a  stronger  argument  than  the  frame  of 

the  will  in  the  case  under  consideration ;  and  with  respect 

to  the  argument  founded  on  the  bequest  to  the  mother  of 

the  children,  as  shewing  that  the  testator  referred  to 

existing  children,  that  is,  children  then  having  a  ^'  mother," 

it  is  to  be  observed  that  the  bequest  to  the  mother  is  wholly 

dependent  on,  and  is  regulated  by,  the  construction  of  the 

gift  to  the  children ;  for  if  the  gift  to  the  children  standing 

alone,  would  extend  to  future  legitimate  children,  then 

the  gift  to  their  mother  would  be  a  gift  to  the  mother  of 

the  testator's  legitimate  children,  in  other  words,  to  his 

wife. 

In  the  course  of  his  judgment  the  yice-Chancellor  is  Constmctioii 
made  to  say,  '^  That  no  case  has  been  found,  where,  when  to  depend  on 
the  word  children  has  been  used  in  the  will  of  a  putative  le^timate  chiu 
father,  who  has  no  legitimate  children,  it  has  been  held   ""  ~™ 
that  illegitimate  children  cannot  take  "  (o) ;  but  the  remark 
is  inconsistent  with  fact,  for  in  Godfrey  v.  Dwm  (je?),  one  of 
the  cases  cited  by  the  learned  Judge,  the  bequest  actuaUtf 
failed  from  the  incompetency  of  an  illegitimate  child  to  take 
under  a  bequest  to  the  "  eldest  child  "  of  A. :   it  is  true 
a  legitimate  child  was  subsequently  bom,  (the  parents  of 
the  illegitimate  children  having  married),  but  his  claim 
was  rejected,  on  account  of  his  not  having  been  alive  when 

(ffi)  Ante,  ISO.  the  existence  of  legitimate  children, 

(o)  It  is  remarkable  that  the  rule  by  Mr.  BcherU.    See  1  Rob.  on 

is  stated  with  the  same  erroneons  Wills,  3rd  ed.  83. 

qualification  in  regard  to  the  iaci  of  (p)  6  Yes.  43,  ante,  89. 
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the  interest  vested  in  possession  (r).  It  is  evident  that 
this  respectable  judge  was  strongly  influenced  by  a  desire 
(and  who  would  not  have  felt  it  ?)  to  prevent  the  unfortu- 
nate objects  of  the  testator's  illicit  connexion  from  being 
unjustly  stripped  of  their  parental  provision ;  but  the  mi^ 
chievous  effect  of  such  determinations  is  indicated  by  the 
fact,  that  the  case  has  been  cited  by  a  text  writer,  in 
support  of  the  general  proposition,  that  a  bequest  to  chil- 
dren by  a  bachelor,  having  illegitimate  children,  applies 
to  such  children  (s). 
lUe^timatc  Auothcr  modem  case,  which  it  is  difficult  to  reconcile 

children  held 

«j^^ed  under    ^th  the  principles  deducible  from  the  general  current  of  the 

authorities,  is  Fraser  v.  Pigott  (/),  where  a  testator,  after 
bequeathing  certain  bank  annuities  to  the  legitimate  and 
illegitimate  children  by  name  of  his  two  sons  William  and 
John,  gave  the  residue  of  his  estate  to  his  said  sons  equally, 
and  directed  that  if  either  of  them  should  die  in  his  life* 
timis,  the  moiety  of  his  deceased  son  should  go  to  his  chll^ 
dren ;  but  if  both  his  sons  should  die  in  his  lifetime,  he 
gave  the  same  to  and  amongst  all  their  children  equally. 
Both  the  sons  died  in  the  testator's  lifetime,  John  leaving 
three  legitimate  and  two  illegitimate  children,  and  William 
leaving  three  illegitimate  but  no  legitimate  children.  It  was 
held,  that  the  illegitimate  children  of  John  were  not  enti- 
tled to  share  with  the  legitimate  children  in  the  residue, 
but  that  the  illegitimate  children  of  William,  who  left  no 
legitimate  child,  were  to  be  admitted.  Lord  LyndhursU 
C.  B.,  said,  ^'It  seems  to  be  clear,  upon  the  cases  that,  where 
there  are  any  legitimate  children  to  answer  this  description 
of  children,  then,  according  to  the  rule  of  law,  the  legiti- 
mate children  only  will  take.  If  there  be  no  legitimate 
children,  then  extrinsic  evidence  may  be  given  of  the  per- 
sons who  were  intended ;  but  when  there  are  legitimate 

(r)  Ante,  89.       («)  Preston  on  Legacies,  201.       (0  1  Younge,  854. 
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and  illegitimate  children,  legitimate  children  only  will  take    chap,  xxxi. 
under  the  description  of  children.     In  this  case  the  illegi- 
timate children  of  William  Fraser,   and  the  legitimate 
children  only  of  John  Fraser,  appear  to  me  to  he  entitled. 

This  decision,  so  far  as  it  operated  to  admit  the  illeeiti-  Remariu  on 
mate  children  of  William  to  participate  in  the  residue,  gott, 
stands  directly  opposed  to  the  principles  and  doctrines  of 
the  long  line  of  cases  treated  of  in  this  chapter,  from 
Cartwright  y.  Vatadty  to  MoHard  y.  Baglejfy  including  a 
decision  of  the  noble  Chief  Baron  himself,  when  Lord 
Chancellor  {u).     To  say  that  illegitimate  children  can  take 
under  a  bequest  which  would  haye  applied  to  legitimate 
objects,  if  there  had  been  any  such,  makes  the  construction 
of  the  will  dependent  on  subsequent  eyents,  as  the  testa- 
toi^B  son  William,  who  was  then  liying,  might  haye  had 
legitimate  children  in  the  interyal  between  the  making  of 
the  will  and  the  testator's  death ;  and  as  such  children 
would  haye  taken,  the  illegitimate  children,  according  to 
the  established  doctrine  of  the  cases,  clearly  could  not. 
His  Lordship's  remark,  as  to  the  admissibility  of  extrinsic 
eyidence,  is  no  less  exceptionable  than  his  decision.     The 
office  of  extrinsic  eyidence  in  these  cases  is,  to  ascertain 
the  state  of  facts  existing  at  the  date  of  the  will,  which 
often   throws  light  upon  a  testator's  intention,   and  is 
properly  admissible  for  that  purpose  (.r).    But  if  this  emi- 
nent judge  is  to  be  understood  to  mean,  that  because,  in 
eyent  no  legitimate  child  happens  to  claim  under  a  bequest 
to  children,  extrinsic  eyidence  is  admissible  to  shew  that 
the  testator  actually  meant  to  comprise  illegitimate  chil- 
dren under  the  description  of  children,  his  position  is 
directly  encountered  by  a  crowd  of  decisions  and  dicta» 
including  those  of  Lord  Eldon,  who,  we  haye  seen,  in  his 
elaborate  judgment  in  Wilkinson  y.  Adam^  earnestly  and 

(«)  See  MarUmer  v.  JFesi,  3  Rose.  370.        {x)  Ante,  Vol.  I.,  p.  349. 
VOL.  n.  L 
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repeatedly  inculcated  the  doctrine,  that  the  intention  in 
favour  of  illegitimate  children  must  appear  hj  necessary 
implication  on  the  face  of  the  will  itself.  If  the  testator's 
sons,  John  and  William,  had  been  dead  at  the  date  of  the 
will,  the  decision  would  have  been  consistent  with  ante- 
cedent adjudications ;  and  as  they  are  called  in  the  state- 
ment of  the  will,  in  the  report  of  the  case,  the  testator's 
late  sons,  a  cursory  perusal  of  the  case  is  likely  to  lead 
to  an  impression  that  such  was  the  fact;  but  from  the 
tenor  of  the  whole  statement  it  is  evident,  that  the  sons 
died  afier  the  making  of  the  will,  and  therefore  the  attempt, 
in  this  manner,  to  reconcile  the  case  with  anterior  deter- 
minations, fails. 
Legitimate  imd  It  is  a  cousequeuce  of  the  doctrine  which  excludes  ille- 
chudren  cannot  gitimatc  children,  if  legitimate  children  could  have  taken 
same  descrip-    uuder  the  gift,  that  they  cannot  both  take  under  the  same 

description,  or  as  belonging  to  the  same  class.  This  was 
pressed  as  an  argument  against  the  illegitimate  children  in 
Wilkinson  v.  Adam^  for  it  was  said,  that  if  the  testator 
had  had  legitimate  children  by  Ann  Lewis,  they  would 
have  taken,  and  it  was  clear  that  both  could  not  take 
under  the  same  description.  The  judges  who  decided  that 
case  did  not  assent  to  this  as  a  general  rule,  but  they  were 
of  opinion  that  if,  in  the  event  suggested,  both  could  not 
take,  the  illegitimate  children  would  take  exclusively. 
Lord  Eldon  said  it. was  very  difficult  to  persuade  him 
that  both  could  take  under  the  same  description ;  but,  he 
added,  that  if,  upon  the  context  of  the  will,  illegitimate 
children  were  proved  to  be  intended,  the  qtiestion  vxnM 
never  have  arisen,  as  then  marriage  and  the  birth  of  chil- 
dren would  have  been  a  revocation.  With  great  deference 
to  his  Lordship,  however,  it  is  submitted,  that  the  question 
would  have  been  precisely  the  same  on  the  point  of  revo- 
cation ;  for,  as  marriage  and  the  birth  of  children  did  not. 
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even   in  the  then  state  of  the  law,   revoke  a  will  in   chap,  xxxu 
which  the  children  are  provided  for,  it  followed  that,  if 
legitimate  children  could  take  under  the  description  of 
children,  the  will  would  not  he  revoked ;  if  otherwise,  it 
would. 

But  legitimate  and  illegitimate  children  may  of  course  But  may  take 
be  comprehended  in  the  same  devise,  under  a  desiffnatio  ^tio  i^rJ^^I 
persanarum  applicable  to  both ;  as  where  a  testator,  having  [^oSf  ^*****^ 
four  children,  two  of  each  kind,  gives  to  his  four  children 
then  Uving.    This  would  be  a  gift  to  them,  not  as  a  fluctu- 
ating class,  with  a  possibility  of  future  accessions,  but  to 
four  designated  individuals ;  and  it  being  found  that,  to 
make  up  the  specified  number,  it  was  necessary  to  include 
as  well  those  who  strictly  and  properly  answered  to  that 
character,  as  those  who  had  obtained  a  reputation  of  being 
sncb  persons,  the  inevitable  conclusion  is,  that  the  latter 
were  included  in  the  testator's  contemplation. 

On  the  same  principle,  where  it  is  to  be  collected  from 
the  language  of  the  will  that  the  testator  intends  to  give 
to  the  children  of  himself  by  another  person,  whether  they 
shall  turn  out  to  be  legitimate  or  not,  they  are  entitled  in 
either  character. 

As  where  (y)  a  testator,  reciting  that  he  had  lately  chudren  of  tea- 
married,  in  Scotland,  Jane  W.,  the  sister  of  his  late  wife,  uke^^  whethe? 
bequeathed  personal  estate  in  trust  for  his  said  wife  Jane  Tiiid*ornS! 
for  life,  and  after  her  decease  to  the  children  of  him  and 
his  said  wife  Jane ;  and  he  declared  that  his  wife  Jane 
and  her  children  should  take  the  provisions  hereinbefore 
made  for  them^  in  the  same  manner  as  if  she  had  been  mar- 
ried to  him  according  to  the  usage  of  the  church  of  England ^ 
and  such  marriage  had  been  valid  according  to  the  law  of 
England.  It  appeared  that  the  marriage  was  void,  accord- 
ing to  the  law  of  Scotland,  which  nullifies  every  marriage 

(j)  Bc^Uy  V.  Sndham^  1  Sim.  &  Stu.  78. 
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Obtenrationi 
upon  BmfUy 
T.  Snelham, 


between  persons  within  the  prohibited  degrees  of  propin- 
quity or  affinity :  and  the  question  then  was,  whether  the 
child  bom  at  the  date  of  the  will,  being  illegitimate, 
could  take  under  the  bequest ;  which  Sir  J.  Leach,  V.  C, 
decided  in  the  affinnative. 

Even  though  it  were  clear,  (and  it  would  certainly  be 
difficult  to  deny,)  that,  had  the  testator  subsequently  mar- 
ried Jane  W.,  and  had  legitimate  children  by  her,  they 
would  have  taken  under  the  bequest ;  the  case,  it  is  con- 
ceived, forms  no  exception  to,  or  contradiction  of,  the 
doctrine  that  both  legitimate  and  illegitimate  children 
cannot  take,  as  belonging  to  the  same  class ;  since  the 
latter,  it  is  evident,  took,  not  by  virtue  of  the  bequest  to 
children  simply  as  such,  btU  under  the  clause  providing  for 
Hie  event  of  the  marriage  proving  to  be  invalid,  and  which 
must  be  considered  as  extending  the  bequest  to  illegitimate 
as  well  as  legitimate  children.  In  effect,  therefore,  it  was 
a  gift  to  the  children,  legitimate  or  illegitimate,  of  A. ; 
and  the  case  merely  shews  that  they  may  take  under  a 
designatio  personarum  applicable  to  both. 

But  though  the  decision,  it  is  conceived,  may  thus  be 
rendered  consistent  with  the  general  principles  of  the  au- 
thorities, yet  it  should  not  be  concealed  that  the  Vice- 
chancellor,  as  his  judgment  is  reported,  decided  it  upon 
the  broad  ground,  that  a  bequest  in  those  terms  to  the 
testator's  children  by  Jane  would  apply  to  any  child  who 
had  acquired  the  reputation  of  being  such ;  and  his  Honor 
is  even  made  to  cite  Wilkinson  v.  Adam  as  authorizing  the 
proposition,  that  illegitimate  children  might  take  under 
such  a  bequest  as  occurred  in  that  case,  without  at  all 
adverting  to  its  special  circumstances,  which  Lord  Eldan 
so  elaborately  commented  on  and  distinctly  made  the 
ground  of  his  decision;  which  rendered  the  case  the 
strongest  authority  against  his  Honor's  doctrine ;  though 
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some  of  his  Lordship's  positions,  we  have  seen,  require    chap.  xxxx. 
to  he  a  little  modified  in  regard  to  gifts  to  the  children  of 
a  deceased  person. 


IL  It  is  now  clear  that  a  gift  to  a  natural  child  of  ni^timate 

,  ,  ,  ,  ,  ,  _  diOdren  en 

which  a  particular  woman  is  enceinte,  tcithout  reference  to  ytaat. 

amy  person  as  the  father,  is  good.     Thus,  in  Gordon  y.  CtoT'- 

don{z)y  where  a  testator  recited  that  he  had  reason  to 

believe  that  A.  was  then  pr^ant  by  him,  and  subsequently 

directed  that  the  child  of  which  she  was  t/ien  pregnant 

(not  repeating  the  words  **by  me,")  should  be  sent  to 

England,  and  the  expense  paid  for  by  an  annuity,  &c.  Wbm  dacrib- 

m  •  •i/viiii  edas  the  chil* 

I  WO  questions  were  raised ;  first,  whether  the  bequest  was  drenof  the 
not  Toid,  on  the  principle  of  the  early  authorities,  as  a  ^  ^d.  ^' 
gift  to  an  unborn  bastard ;  secondly,  whether  it  was  not 
in?alid,  as  a  gift  to  an  illegitimate  child  en  ventre  sa  mere 
by  a  particular  man  (a).  Lord  ]^don  said,  '*  Upon  the  first 
of  these,  which  is  the  general  question,  I  remain  of  my 
former  opinion,  that  it  is  possible  to  hold,  consistently 
with  the  opinion  of  Lord  Coke,  that,  if  an  illegitimate  child 
en  ventre  sa  mere  is  described,  so  as  to  ascertain  the  object 
intended  to  be  pointed  out,  it  may  take  under  that  descrip- 
tion. Then,  with  regard  to  the  application  of  that  prin- 
ciple to  the  present  case,  I  studiously  abstain  from  ex- 
pressing any  opinion  as  to  what  it  would  be  if  the  words 
were  "  to  my  child,"  while  I  decide  that  the  words  being 
only  *  the  child  with  which  A.  is  now  pregnant,*  those  words 
will  do,  so  as  to  give  effect  to  the  will  in  its  favour." 

The  distinction  between  the  preceding  case,  and  those  Distinction, 
in  which  the  parentage  of  the  father  forms  part  of  the  tion  of  chUdren 
description,  is  obvious.     Where  the  gift  is  to  the  child  to  the  ibther. 

{z)  1  Mer.  141.    See  also  judgment  in  Earle  y.  JVUwn,  17  Ves.  4d2. 

(a)  See  infra. 
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CHAP,  xxxx.    with  which  a  particular  woman  is  enceinte,  generally,  the 

fact  of  birth  is  the  sole  ground  of  title,  and  that  is  easy 

Gift  to  iUegiti-  of  ascertainment.     On  the  other  hand,  a  gift  to  the  child 

mate  child  en...  ,, 

ventre  of  a  wo-  with  which  a  womau  IS  enceinte,  In/  a  particular  mariy  intro- 
tic'^i'ar  ^f "*  duces  iuto  the  description  of  the  object  a  circumstance 

which  the  law  treats  as  uncertain,  (a  bastard  being,  in 

respect  of  his  paternal  parent  at  least,  filius  nullius,)  and 

which  it  cannot,  properly,  permit  to  be  enquired  into ;  and 

the  deyise  is  therefore,  unless  the  fact  in  question  can  be 

assumed,  necessarily  void.     And  this  principle,  it  seems, 

extends  even  to  gifts  by  a  testator  to  his  own  child,  if  the 

fact  of  his  parental  relation  to  the  object  be  miequivo- 

caUy  made  part  of  the  qualification. 

Such  a  gift  held      Thus  iu  the  case  oiEarle  v.  Wilson  (^),  where  a  testator 

proceeding^'**    bequeathed  to  "  such  child  or  children,  if  more  than  one, 

from  the  fether.  ^^  -^  ^^^  happen  to  be  enceinte  of  by  me^  Sir  W.Gnxnt 

held  it  to  be  void.  There  was  no  gift,  he  said,  to  the 
child  of  which  M.  might  be  enceinte,  except  as  the  child  of 
the  testator.  It  was  not  a  matter  of  indifference  to  him 
whether  that  child  should  have  been  begotten  by  him  or 
another  man ;  therefore  he  could  not  do  what  was  required, 
that  is,  reject  the  words  "  by  me  "  as  superfluous.  "  Sup- 
pose," the  learned  judge  observed,  "  the  words,  *as  she  may 
happen  to  be  enceinte  of  by  me,'  could  be  taken  to  mean, 
*  as  she  is  now  enceinte  of  by  me,'  in  which  there  is  consi- 
.  derable  difficulty ;  yet  if  the  rule  of  law  does  not  acknow- 
ledge a  natural  child  to  have  any  father  before  its  birth, 
the  change  of  phrase  would  not  have  the  effect  of  making 
the  bequest  good.  He  means  to  give  to  an  unborn  bastard 
by  a  description  which  the  law  says  such  person  cannot 
answer ;  and  if  you  take  away  that  part  of  the  description, 
non  constat  that  the  gift  would  ever  have  been  made." 
It  will  be  observed  that  Lord  Eldan,  in  the  case  of 

(b)  17Ve6.528. 


TO   ILLEGITIMATE  CHILDREN.  151 

Gordon  v.  Chrdon  {c\  cautioufilj  abstains  from  giving  an  chap.  xxzi. 
opinion  on  the  point  decided  by  Sir  W*  GranU  in  Earle  v. 
Wilson^  and  had,  it  seems,  obtained  the  concurrence  of  that 
learned  judge  in  the  opinion  he  then  pronounced.  But  the 
authority  of  Earh  ▼.  Wilson  has  been  since  questioned  in 
the  caae  of  Evans  t.  Massey  id ),  in  which  a  testator,  who  Case  of  evohm 
resided  in  India,  deyised  as  follows : — ^^  Having  two  natu- 
ral children,  aand  ike  mother  supposed  to  be  now  carrying  a 
third  childy  I  bequeath  the  whole  of  my  property  in  Eng- 
land at  this  time,  or  now  on  the  seas  proceeding  to  England, 
to  be  divided  equally  between  them,  that  is  to  say,  if  an- 
other child  should  be  bom  by  the  mother  of  the  other  two,  out  to  uiegid- 

,  mate  child  cq 

in  proper  time,  that  such  child  is  to  have  one-third  of  Tentre  held 
such  property."     The  testator  appointed  certain  persons 
guardians  of  his  children,  and  in  the  bequest  of  the  residue, 
expiessed  himself  thus,  ^*  after  paying  mt/  natural  children 
as  aforesaid."     The  question  was,  whether  the  bequest  to 
the  child  en  ventre  sa  mere  was  made  to  it  as  the  child  of  the 
testator,  or  whether,  on  the  other  hand,  it  was  not  to  the 
child  with  which  the  woman  was  enceinte,  without  refer- 
ence to  the  father,  as  an  essential  part  of  the  description. 
liichanls,  Ch.  B.  was  of  opinion,  that  the  bequest  was  good. 
He  considered  the  case  to  be  distinguished  from  Earle  v.  Earier.wiUon 

111  questioned  by 

Wilson^  as  to  which,  however,  he  observed,  that  he  did  Bicharda,  c.b. 
not  understand  the  grounds  upon  which  it  proceeded,  and 
therefore  could  not  entirely  accede  to  it ;  that  the  deci- 
sion excited  surprise  at  the  time,  and  that  some  of  the 
judges  had  intimated  upon  several  occasions  dissatisfaction 
with  it.  After  adverting  to  what  fell  from  Lord  Eldon  in 
Gordon  v.  Gordon^  the  learned  Chief  Baron  proceeded, 
"  We  have  therefore  only  to  enquire,  in  this  case,  whether 
there  be  in  the  terms  of  the  present  bequest,  worded  as  it 
is,  such  a  condition  precedent  annexed  to  it  by  the  testator 

(c)  1  Men  141,  stated  ante,  p.  140.  {d  )  8  Pri.  22. 
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CHAP,  xxxu  as  by  necessary  construction  requires,  in  order  to  give 
effect  to  the  bequest,  the  child  must  be  shewn  to  be  the 
testator's  child,  and  that  he  meant  to  give  it  only  in  case 
the  child  should  be  his ;  and  that  not  only  by  matter  of 
implication  or  argument,  but  of  clear  illustration.  The 
testator's  words  are,  *  Having  two  natural  children,  and 
the  mother  supposed  to  be  now  carrying  a  third  child/ 
Now  he  does  not  say,  *  with  which  she  is  pregnant  6y  me,'* 
Judgment  in  but  merely  that  she  is  supposed  to  be  pregnant  generally, 
#«y.  and  the  time  of  her  delivery  would  prove  that  fact ;  then 

he  bequeaths  to  such  child  the  legacy  in  question.  It  is 
quite  clear  that  there  is  nothing  in  the  words  of  the  be- 
quest so  far,  asserting  that  the  child  was  his,  or  that  he 
thought  so ;  for,  although  there  can  be  no  doubt  that  he 
did  think  so,  yet  he  does  not  in  terms  make  such  suppo- 
sition the  obvious  and  sole  motive  of  the  bequest.  The 
words  are  quite  general,  merely  particularising  the  child 
that  she  was  then  supposed  to  be  carrying,  and  that  would 
certainly  have  excluded  an  after-begotten  child,  if  his  then 
supposition  should  turn  out  to  have  been  incorrect.  Now 
the  only  difflciilty  arises  from  the  testator  having  after- 
wards, in  alluding  to  the  children,  called  them  his ;  and 
upon  that  it  has  been  considered  that  this  case  is  within 
the  reasoning  and  the  principle  of  the  decision  in  Earie  v. 
Wilson^  because  the  testator,  it  is  said,  plainly  means  to 
assert  that  the  children  are  his,  and  that  the  l^acy  is 
given  to  the  unborn  child  as  one  of  his  children,  and  that 
it  is  given  to  it  entirely  on  that  consideration,  as  the  basis 
and  condition  precedent  of  the  gift.  I  do  not,  however, 
think  that  these  subsequent  words  can  be  considered  as  so 
applying  to  the  bequest  itself,  as  to  modify  and  control  it. 
They  were  merely  a  reference  to  it,  and  were  not  intended 
to  have  any  effect  upon  it.  The  allusion  does  not  shew 
that  he  meant  the  child  to  take  only  in  case  of  its  being 
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hifl^  nor  does  it  amonnt  to  an  assertion  that  the  child  was    chap,  xxxi. 
hisy  or  that  the  testator  considered  he  waa  giving  to  it  the 
legacy  solely  aa  his  child." 

It  is  to  be  inferred  from  the  observations  of  the  Chief  5«nMrk»  on 

EVMU  Y.  ifOff- 

Baron,  that  the  principle  upon  which  he  founded  his  objec-  •<y« 
tion  to  the  case  of  JSarle  v.  WUsonj  is  this :  that  where  a 
testator  gives  to  the  child  or  children  with  which  a  parti- 
cnlar  woman  is  enceinte  bjf  him^  although  he  describes 
the  child  as  his  own,  yet  that  he  intends  to  make  it  the 
object  of  his  bounty  at  all  events,  assuming  his  parental 
relation  to  the  child  as  a  fact  not  farther  to  be  enquired 
into ;  but,  as  the  learned  judge  thought  that  in  the  case 
before  him  the  child  was  not  so  described,  the  case  of 
EarU  T.  Wilson  remains  uncontradicted  by  his  decision. 
It  is  clear,  however,  that  the  Courts  will  not  act  upon 
the  principle  of  that  case,  unless  the  testator's  intention  to 
make  the  fact  of  his  parentage  to  the  unborn  in&nt  an 
essential  part  of  its  description,  be  unequivocally  demon- 
strated. 


III.  The  preceding:  sections  leave  untouched  the  ques-  Whether  gifti 

.  ,  ,  to  baitaidf  not 

tion  respecting  the  validity  of  a  devise  or  bequest  to  the  in  ene  good, 
illegitimate  children,  not  in  esse,  of  a  particular  woman, 
virithout  reference  to  the  &.ther.  The  state  of  the  law  on 
the  subject  seems  to  be  this:  the  early  authorities  are 
opposed  to  gifts  to  such  objects,  on  the  ground  **  that  the 
law  will  not  favour  such  a  generation,  nor  expect  that  such 
shall  be  "  (e) ;  and  modem  authority  is  silent  upon  the 
subject.  Dicta,  however,  have  been  thrown  out  by  recent 
judges  which  cast  a  doubt  upon  the  old  opinion.  In 
Wilkinson  v.  Adam  (^),  Lord  Eldon  observed,  that  he  knew 
no  law  against  such  a  devise ;  but  his  Lordship  afterwards 

(e)  See  Cio.  £1.  409.  {g)  1  Yes.  &  Bea.  446. 
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CHAP.  XZXI. 


said  {h)j  that  whether  the  cases  in  Lord  Coke  (e),  which 
are  all  cases  of  deeds,  had  necessarily  established,  that 
no  future  illegitimate  child  could  take  under  any  descrip- 
tion in  a  will,  whether  that  was  to  be  taken  as  the  law  it 
was  not  necessary  to  decide  in  that  case.  He  would  leaye 
that  point  where  he  found  it,  without  any  adjudication. 

Undoubtedly,  if  the  objection  to  gifts  of  this  description 
was  referable  simply  to  the  ground  of  uncertainty,  there 
would  be  no  difficulty  in  saying,  in  opposition  to  the  early 
authorities,  that  such  a  devise  might  be  sustained,  aa  it  is 
evident  that  a  gift  to  the  future  illegitimate  children  of  a 
woman  does  not  inyolve  greater  uncertainty  than  such  a 
devise  to  legitimate  children.  But  it  is  conceived  that 
there  remains  a  serious  objection  to  the  validity  of  such 
dispositions,  on  grounds  of  public  policy. 
Objection  on  To  support  the  great  interests  of  morality,  is  part  of  the 
Uc'poUcy/^'*^"  policy  of  every  well-regulated  state,  and  has  long  been  a 

principle  of  the  law  of  England,  which  has  uniformly 
refused  validity  to  provisions  offering  a  direct  incentive  to. 
vice ;  as  in  the  case  of  bonds  given  with  a  view  to  coha- 
bitation, the  fate  of  which  is  well  known.  The  same 
principle,  it  may  be  contended,  applies  to  gifts  in  favour 
of  the  objects  in  question.  It  is  true  that  here  the  unof- 
fending offspring,  and  pot  the  delinquent  parent,  is  the  sub- 
ject of  them ;  but  it  requires  no  great  insight  into  the 
ordinary  springs  and  motives  of  human  action,  to  perceive 
that  bounty  to  the  offspring  may  act  as  a  powerful  engine 
to  subvert  the  chastity  of  the  parent.  Suppose  a  large 
estate  to  be  devised  to  every  future  illegitimate  child  of  an 
indigent  woman,  would  not  such  a  provision  hold  out  a 
strong  encouragement  to  incontinency  ?  Cases  might  be 
su^ested  which  would  place  the  argument  of  immoral 
tendency  in  a  strong  point  of  view ;  but  as  such  a  question 

{h)  1  Yes.  &  Bea.  468.  (t)  Ck>.  litt.  3.  b. 
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is  not  likely  to  occur,  since  in  gifts  to  future  illegitimate 
children,  they  are  generally  described  as  the  offspring  of  a 
particular  man,  which  renders  them  indisputably  void, 
the  writer  will  only  farther  observe,  that  the  yiew  which 
has  been  taken  of  the  subject  is  not  at  all  prejudiced  by 
the  decisions,  establishing  the  validity  of  gifts  to  bastards 
en  ventre ;  for  as  in  these  cases  the  immoral  act,  which 
it  is  the  policy  of  the  law  to  discourage,  has  been  done, 
the  argument  on  which  the  objection  is  founded,  does  not 
apply,  and  they  fall  within  the  principle  which  allows 
validity  to  provisions  founded  on  the  consideration  of  past 
cohabitation. 


CHAP.  nxi. 


lY.  Upon  the  whole,  the  general  conclusions  from  the  Genena  con- 

dniions. 

cases  seem  to  be : — 

1st.  That  illegitimate  children  may  take  by  any  name 
or  description  which  they  have  acquired  by  reputation  at 
the  time  of  the  making  ofAe  unll;  but  that, 

2nd.  They  are  not  objects  of  a  gift  to  children^  or  issue 
of  any  other  degree,  unless  a  distinct  intention  to  that 
effect  be  manifest  upon  the  face  of  the  will ;  and  if,  by 
possibility,  legitimate  children  could  have  taken  as  a  class 
under  such  gift,  illegitimate  children  cannot;  though 
children,  legitimate  and  illegitimate,  may  take  con- 
currently under  a  designatio  personarum  applicable  to 
both. 

3rd.  That  a  gift  to  an  illegitimate  child  en  ventre  sa 
mere,  without  reference  to  tJhe  father^  is  indisputably  good. 

4th.  That  a  gift  to  the  future,  i.e.  the  unprocreated 
illegitimate  children  of  a  man,  or  of  a  woman  by  a  parti- 
cular man,  is  clearly  void. 

5th.  That  a  gift  by  a  testator  to  his  oum  illegitimate 
child  en  ventre  sa  mere  has  been  decided  in  one  instance 
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CRAP. XXXI.    (namely,  in  Earle  v.  Wilson^)  to  be  also  void;  but  the 
point  admits  of  considerable  doubt. 

6th.  That  it  is  very  questionable  whether,  at  this  day, 
a  gift  to  the  future  illegitimate  children  of  a  particular 
woman,  even  irrespective  of  the  father,  can  be  sustained, 
against  the  objection  founded  on  the  inmioral  tendency  of 
such  a  disposition. 
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CHAPTER  XXXIL 


JOINT-TENANCY,  AND  TENANCY  IN  COMMON, 


I.  JokU-4efMn(y^  Tmanty  by  entire- 
iie8,    and    Tenant^   m    com- 


II.  What  Wards  create  a  Tenant^ 

in  conunon, 

III.  Some  Mitodkmeout 


I.  Under  a  deyise  or  bequest  to  a  plurality  of  persons  jointtenaiicy 
concurrently,  it  becomes  necessary  to  consider  whether  common, 
they  take  joint  or  several  interests ;  and  that  question 
deriTes  us  importance  mainly  from  the  £a>ct,  that  survivor- 
ship  is  incidental  to  a  joint-tenancy,  but  not  to  a  tenancy 
in  common  (a). 

A  devise  to  two  or  more  persons  simply,  it  has  been  DeviMes  joint- 
long  settled,  makes  the  devisees  joint-tenants;  but  it 
should  be  observed,  that  where  the  objects  of  the  devise 
are  husband  and  wife,  who  are  in  law  regarded  as  one 
person,  they  take  not  as  joint-tenants,  but  ^  entireties ;  Husband  and 
the  consequence  of  which  is,  that  neither  can,  by  his  or  mhre/^'!     ^ 
her  own  separate  conveyance,  affect  the  estate  of  the  ^     ' 
other  {b). 


Another  consequence  of  this  unity  of  person  in  husband  — uid  uke  th« 

■hare  of  ontf 

and  wife  is,  that  where  a  gift  is  made  to  them  con-  onij. 
currently  with  other  persons,  they  are  considered  as,  and 


(a)  Anj  jomt-tenant  maj,  how-  accrescendi  between  himself  and  his 

eyer,  by  his  own  conveyance,  sever  companions, 

the  tenancy  as  to  his  own  share,  (h)  Doe  dyl^i'eestone  v.  ParraU, 

and,  consequently,  destroy  the  jns  6  Dam.  &  E.  662. 
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Deyisees  in 


take  the  share  of,  one  only.  Thus,  if  property  be  given 
to  A.,  and  B.  his  wife,  and  C.  (a  third  person,)  A.  and 
B.  will  take  one  moiety,  and  C.  the  other,  not  A.  and  B. 
two-thirds,  and  C.  the  remaining  third  (c). 

But  an  exception  to  the  rule,  that  a  devise  to  two  or 

tail  tenants  in  .  ••#«  'x*  l    •  i 

common,  when;  moro  creates  a  joint-tenancy,  exists  m  certam  cases  where 

the  estate  conferred  by  the  devise  is  an  estate  tail;  for 
where  lands  are  devised  to  several  persons,  and  the  heiis 
of  their  bodies,  who  are  not  husband  and  wife  de  facto, 
or  capable  of  becoming  such  de  jure,  either  from  their 
being  of  the  same  sex,  or  standing  related  within  the  pro- 
hibited degrees  of  consanguinity,  inasmuch  as  the  devisees 
cannot,  either  in  fact  or  in  contemplation  of  law  (as  the  case 
may  be)  have  common  heirs  of  their  bodies,  they  are 
-mioagh  made  **  by  ncccssity  of  reafiou,"  as  Littleton  says,  ^^  tenants  in 
th^freehoid.     common  in  respect   of  the  estate  tail"  (e/).     As  this 

reason,  however,  applies  only  to  the  inheritance  in  tail, 
and  not  to  the  immediate  freehold,  the  devisees  are  joint 
tenants  ybr  life^  with  several  inheritances  in  tail ;  so  that 
on  the  death  of  one  of  them,  whether  he  leave  issue  or 
not,  the  surviving  devisee  becomes  entitled  for  life  to  his 
share  under  the  joint-tenancy  (^),  and  the  inheritance  in 
tail  descends  to  the  issue  (if  any)  subject  to  such  estate 
for  life  (y). 


(c)  SeeZetotfi  y.Cax,  Moore,  558, 
pi.  759  ;  S.  P.  Anm.  Skinn.  182 ; 
Co.  Litt.  187.  a.  Would  it  make 
anj  difiFerence  as  regards  this  doc- 
trine, that  the  wife  was  described 
without  reference  to  her  conjugal 
character?    It  is  conceived  not. 

{d)  Co.  Litt.  184.  a.  See  also 
Elizabeth  HtmtU^s  case^  Djer, 
826,  a. ;  Cook  v.  Oook^  2  Vem.  546 ; 
Perry  v.  Wkite^  Cowp.  777. 

{e)  WiUeinson  v.  Spearmany  in 
Dom.  Proc.  cit.  Cook  ▼•  Cook^  2 


Vem.  545,  and  Cre^  v.  WUlis,  2  P. 
W.  529.  See  also  Co.  Litt.  182,  a. 
{g)  Sometimes  a  result  of  this 
kind  is  produced  by  the  terms  of 
the  win,  of  which  an  example  is 
afforded  by  the  late  case  of  Doe  d. 
Littlewoody. Green,  1  Mee.&W.229, 
where  a  testator  devised  his  real  es- 
tates to  his  nieces,  E.  and  J.,  equally 
between  them,  to  take  as  joint- 
tenants,  and  their  several  and  re- 
spective heirs  and  assigns  for  ever ; 
and  it  was  held,  that  they  took  eft- 


AND   TENANCY   IN   COMMON. 


159 


.    A  bequest  of  chattels,  whether  real  or  personal,  to  a  chap,  nxn. 
plurality  of  persons,  unaccompanied  hj  anj  explanatory  Jomt-tenaDcx 
words,  confers  a  joints  not  a  several  interest  (A),  and  that 
whether  the  gift  be  by  way  of  trust  or  not  (i) ;  and,  not-  — «  pecaniary 

l^^acies  and  re- 

withstanding  the  disposition  of  the  Courts  of  late  years  •^^^^  of  per- 
to  favour  tenancies  in  common,  the  same  rule  is  now 
established  as    to   money-legacies,    and    residuary    be- 
quests (k),  in  opposition  to  some  early  authorities  (/),  and 
the  doubts  thrown  out  by  Lord  Tfrnrhwy  in  Perkins  v. 
Baynkm  (m).     It  is  observable,  however,  that,  in  another 
case  which  came  before  his  Lordship  (n),  he  relied  wholly 
upon  the  words  of  severance,  as  constituting  the  legatees 
of  a  money  legacy  tenants  in  common ;  from  which  Lord 
Akanley  inferred,  that  he  had  never  made  the  obsei^ 
vatioDS  imputed  to  him  (o) ;  but  Lord  jEldon  has  referred  to 
them  In   a  manner  which  leaves  no  doubt  of  the  fact, 
although  *his  Lordship  has  now  placed  the  general  question 
beyond  controversy,  by  stating  his  own  opinion  generally 
to  be,  **  that  a  simple  bequest  of  a  legacy  or  a  residue 
of  personal  property  to  A.  and  B.  without  more,  is  a 
joint-tenancy  "  (p). 

The  rule,  that  a  gift  to  two  or  more  simply  creates  a  Rule  whm  ob- 

•    •jj  !•         •j«»»Aix  "i-x      X       "J*     j«ct8ofacon- 

jomt-tenancy,  applies  mdiscnmmately  to  gifts  to   mdi-  comntgift 


tates  as  jomt-tenants  for  Ufe,  with 
renudnder,  expectant  on  the  decease 
of  the  surviror,  to  them  as  tenants 
in  common. 

(A)  Shore  t.  BiUingsUyy  1  Veni. 
482 ;  WiUing  v.  Baine^  3  P.  W. 
115 ;  Bamei  y.  Allen,  1  B.  C.  C. 
181. 

(f )  Attan  y.  SmaUman,  2  Vem. 
556. 

(*)  1  Vera.  482 ;  Sir  T.  Jones, 
162 ;  2  P.  W.  347,  629  ;  3  Id.  113; 
4  B.  C.  C.  15  ;  3  Yes.  629,  632 ;  6 
Vea.  129 ;  9  Ves.  197. 


(0  Chx  Y.  Quantoehy  1  Ch.  Cas. 
238;  Sanders  y.  BaUard,  3  Ch.  Rep. 
214 ;  2  P.  W.  489. 

(m)  1  B.  C.  C.  118.  The  case  of 
Warner  y.  Hanej  1  £q.  Ca.  Ah.  pi. 
lOy  cited  hy  his  Lordship,  does  not 
apply,  as  it  was  the  hequest  of  a 
leasehold  house,  and  there  were 
words  of  seyeranoe. 

(n)  Jolliffe  y.  Easi,  ^  B.  C.  C.  25. 

(o)  See  Morky  y.  Bird,  3  Ves. 
630. 

(p)  Qrooke  y«  De  Vandes,  9  Ves. 
204. 
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of  leverance. 


yidaals  and  gifts  to  classes,  including,  it  should  seem, 
may  become      dispositions  in  favour  of  children,  notwithstanding  Lord 

entitled  at  dif.  ^  ^^ 

ferent  times.     Hardwicke's  objection,  in  Rigden  v.  VaUier  (y),  to  apply 

the  construction  to  provisions  by  a  father  for  his  children, 
on  account  of  its  subjecting  them  to  be  defeated  by  sur- 
vivorship. However,  a  gift  by  will,  under  which  aU  the 
members  of  the  class  are  not  necessarily  entitled  at  the 
same  instant  of  time,  but  which  vests  the  property  in 
such  as  are  living  at  the  death  of  the  testator,  with  a 
liability  to  be  divested  pro  tanto  in  favour  of  after-bom 
objects,  was  recently  decided  to  create  a  tenancy  in  corn- 
Tenancy  in  mon.  A.  bequeathed  stock  in  the  public  funds  to  B.  for 
gift  to  chii-  life,  and,  after  her  decease,  the  capital  to  the  children  when 
Ji^rat  words  they  arrived  at  the  age  of  twenty-one  years :  it  v^as  con- 
tended, that  the  legatees  were  tenants  in  conmion,  accord- 
ing to  the  position  in  Coke  on  Litt.  188.  a.,  that  '^  if 
lands  be  devised  for  life,  the  remainder  to  the  right  heirs 
of  J.  S.  and  J.  N.,  J.  S.  hath  issue,  and  dieth,  and,  after 
J.  N.  hath  issue,  and  dieth,  the  issues  are  not  joint- 
tenants,  because  the  one  moiety  vested  at  one  time,  and 
the  other  moiety  vested  at  another  time/*  Sir  L.  Shad- 
welly  V.  C,  said,  **  li  is  contrary  to  the  rule  of  law,  that 
persons,  who  are  to  take  at  different  times,  can  take  as 
joint-tenants ;  the  property  must  vest  at  once.  From  the 
necessity  of  this  case,  the  children  who  attained  twenty- 
one,  must  take  as  tenants  in  common ''  (r). 

It  is  observable,  that,  in  the  case  of  Stratum  v.  Best{s), 
(which  was  not  cited  to  the  V.  C.,)  a  contrary  rule  was 
applied  to  the  limitations  of  a  deed.  By  a  marriage  set- 
tlement, lands  were  limited,  in  trust  for  the  intended 
husband  for  ninety-nine  years,  if  he  should  so  long  live, 
with  remainder,  subject  to  a  power  of  appointment,  in  trust 

{q)  2  Yes.  sen.  268.  (r)  WoodgaU  v.  Unwrn^  4  Sim.  129. 

(«)  2  B.  C.  C.  238. 
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for  the  intended  wife  for  life,  with  remainder  in  trust  for  chap.  xxxh. 
all  and  every  the  child  and  "children  of  the  husband  by 
the  intended  wife,  and  their  heirs  for  ever.  It  was  con- 
tended, that  as  the  shares  of  children  would  vest  at 
different  times,  they  were  tenants  in  common ;  but  Lord 
ThurUno  held,  that  a  joint-tenancy  was  created;  observing, 
that,  whether  the  settlement  was  to  be  considered  as  the 
conveyance  of  a  l^al  estate  [qu.  to  the  trustees?],  or  a 
deed  to  uses,  would  make  no  difference,  and  that  the 
vesting  at  different  times  would  not  prevent  its  being  a 
joint-tenancy. 

In  the  passage  cited  from  Lord  Coke,  the  great  com- 
mentator refers  to  a  demise  {s)  at  common  law,  and  his 
doctrine  has  been  usually  considered  as  not  applying  to 
conveyances  to  uses  or  to  wills;  but  both  Lord  Thwrlow 
and  Sir  Z.  ShadwelU  concurred  (and  this  was  their  only 
point  of  agreement)  in  disregarding  this  distinction. 

It  should  be  observed,  that,  in  carrying  into  effect  exe-  szecatorj 
catory  trusts,  the  Courts  will  not  make  the  objects  joint- 
tenants,  vnthout  a  positive  and  unequivocal  expression  of 
intention  to  that  effect.  Thus,  where  {t)  trustees  were 
directed,  as  soon  as  the  testator's  thrc^  daughters  attained 
their  respective  ages  of  twenty-one,  to  convey  to  them,  and 
the  heirs  of  their  bodies,  and  their  heirs,  as  joint-tenants, 
and,  for  yrant  of  such  issue,  over ;  Lord  Hardwicke  decreed, 
that  the  conveyance  should  be  made  to  the  daughters  as 
tenants  in  common,  with  cross-remainders,  which  he 
thought  was  the  best  mode  of  giving  effect  to  these  words. 


II.  The  question  next  to  be  considered  is,  what  words  What  words 
will  operate  to  create  a  tenancy  in  common.     It  may  be  n7ncy  L  com- 

mon. 

{$)  For  word  "deviaed"  in  17th         (0  Marryat  v.   Ttnonfyj  1  Vei. 
line  of  last  page,  read  demised,  sen.  102. 
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Expressions 
which  create 
a  teiuuicy  in 
common. 


''In  joint  and 
equal  propor- 
tions." 

••  Equally." 

"  Respectiye- 
)y." 

"  Severally." 

**  Between 
them." 


"All   to   have 
part  alike,"  &c. 


Charge  upon 
the  legatees  in 
moieties. 


stated  generally,  that  all  expressions  importing  division 
by  equal  or  unequal  shares,  or  refering  to  the  devisees  as 
owners  of  respective  or  distinct  interests,  and  even  v^ords 
simply  denoting  equality,  will  have  this  effect.  Thus,  it 
has  been  long  settled  that  the  words  *^  equally  to  be 
divided"  will  create  a  tenancy  in  common (?/);  and  so,  of 
course,  will  a  direction,  that  the  subject  of  gift  shall  be 
distributed  "  in^bm^  and  equal  proportions  "  (ai). 

A  devise  or  bequest  to  several  persons,  ^^  eqtwUj/  amongst 
them  "  (j/),  or  "  equally  "  (2^),  or  "  respectively  "  (a),  or  vrith 
a  limitation  to  their  heirs,  "  as  they  shall  severally  die  "  (A), 
or  to  several  "  between  them  "  (c),  has  been  held,  in  contra- 
diction of  some  of  the  very  early  cases  (rf),  to  make  the 
objects  tenants  in  common.  And  a  similar  construction 
has  been  given  {e)  to  a  dqyise  to  several,  their  heirs  and 
assigns,  '^  all  to  have  part  alike,  and  every  of  them  to  hace  as 
mtcch  as  the  other,"  So  where  {g)  the  devise  was  to  A.  and 
B.  of  lands,  to  be  enjoyed  alike.  Lord  Mansfield  held  that 
they  were  tenants  in  common,  considering  that  word  as 
synonymous  with  equally. 

Again  where  (A)  A.  bequeathed  a  term  of  years  to  her 
two  daughters,  they  paying  yearly  to  her  son  £25  by 


(tf )  1  Salk.  226  ;  I  Vent.  65  ;  2 
Vern.  430 ;  1  Eq.  Ca.  Ab.  292,  pi.  6 ; 
Moore,  694;  1  P.  W.  14;  1  Lord 
Raym.  622 ;  12  Mod.  296 ;  2  P.  W. 
280 ;  3  B.  P.  C.  Toml.  Ed.  104  ;  1 
Wils.  165  ;  3  B.  C.  C.  26 ;  Id.  215 ; 
1  Dowl.  &  Ryl.  52;  5  Barn.  & 
Aid.  464,  636. 

{jb)  BUrieie  y.  Ettricke,  Amb.  656. 

{y)  Warner  t,  HoMy  1  Eq.  Ca, 
Ab.  292,  pi.  10. 

{z)  Lewin  v.  Dodd,  Cro.  El.  443. 
S.  C.  nom.  Lewin  ▼.  Cox,  695.  S.  C. 
Moore,  568,  pi.  759.  Denn  v.  G<u* 
kiny  Cowp.  657. 


(a)  Twrrett  y.  FrampUmy  Sty.  434. 
Folke8  V.  Wutemy  9  Yea.  456.  See 
also  Marryat  v.  Townfyy  1  Vca.  sen. 
101. 

(h)  Sheppard  y.  QibbonSy  2  Atk. 
441. 

(c)  Lashbrooh  v.  Codty  2  Mer,70. 

{d)  See Lowen Y.Beddy 2 And,l7. 

(e)  7%orowff0od  y.  CdHinSy  Oo. 
Car.  75.  See  also  Poj^  y.  Po^,  2 
P.  W.  489. 

(ff)  Loveacrea  d,Mudge  y.  BliglUy 
Cowp.  352. 

(A)  Kew  y.  Bausty  1  Yem.  353. 
S.  C.  1  Eq.  Ca.  Ab.  292,  pi.  1. 
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quarterly  payments,  viz.  each  of  them  12/.  10*,  yearly,  out   chap,  xxxu. 
of  the  rents  of  the  premises,  during  his  life,  if  the  term  so 
long  continued ;  Lord  Chancellor  Jefferies  held  this  to  he 
a  tenancy  in  common,  the  £25  being  to  be  paid  by  the 
daughters  in  moieties. 

In  another  case  (t),  A.  bequeathed  his  personal  estate  Dimtioii  in  re- 
to  his  sons  R.  and  J.,  and  proTided,  that  if  J.  should  be  le^ratee'* 
desirous  to  be  put  out  apprentice,  a  competent  sum  should 
be  raised  *'  in  part  of  the  share,"  to  which  he  would  become 
entitled ;  and  MacdonaM,  C.  B.,  held  that  the  latter  word? 
were  decisive  of  the  testator's  intention  to  create  a  tenancy 
in  common. 

The  preceding  cases  evince  the  anxiety  of  later  judges 
to  give  effect  to  the  slightest  expressions  affording  an 
argument  in  favour  of  a  tenancy  in  common ;  an  anxiety 
which  has  been  dictated  by  the  conviction,  that  this  spe- 
cies of  interest  is  better  adapted  to  answer  the  exigencies 
of  families  than  a  joint- tenancy,  of  which  the  best  quality 
IS,  that  the  right  of  survivorship  may,  at  the  pleasure 
of  the  co-owners  respectively  (if  personally  competent),  be 
defeated  by  a  severance  of  the  tenancy. 

This  leaning  to  a  tenancy  in  common  was  acknowledged  Leaning  in  fa- 
vour of  tenancy 
in  a  case  (k),  where  a  testator  bequeathed  to  A.  and  B.  in  common. 

£10,000,  to  be  equally  divided  between  them,  when  they 

should  arrive  at  twenty-one  years,  and  to  carry  interest 

until  they  should  arrive  at  that  age.     It  was  contended 

that  the  fund  was  to  be  divided  at  twenty-one^  the  legatees 

in  the  mean  time  taking  it  jointly  ;  and  that,  therefore,  by 

the  death  of  one  under  age,  it  survived  to  the  other :  but 

Lord   Hiurhw  decided  otherwise;    observing,  that  the 

Court  decrees  a  tenancy  in  common  as  much  as  it  can. 

Of  course  expressions  which,  standing  alone,   would 

(t)  GafU  Y.  Laurence,  Wight.  895.         {h)  Jolliffe  v.  Etut,  3 B.  C.  C.  25. 
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CHAP.  XXXII.  create  a  tenancy  in  common,  may  be  controlled  and  neu- 
tralised by  the  context :  and  such,  it  seems,  is  the  effect 
of  the  testator*s  postponing  the  enjoyment  of  an  ulterior 
devisee,  or  legatee,  until  the  decease  of  the  survivor  of  the 
several  co-devisees  or  legatees  for  life,  which,  it  is  thought, 
demonstrates  an  intention  that  the  property  shall,  in  the 
mean  time,  devolve  to  the  survivors,  under  the  jus  accres- 
cendi  which  is  incidental  to  a  joint-tenancy. 
Wordi  creattng       Thus,  in  Armstrong  v.  Eldridge  (l)  where   a  testator 
common  reject-  doviscd  the  rcsiduo  of  his  real  and  personal  estate  to  tms- 
eoQtezt.  tees,  in  trust  to  sell,  and  apply  the  interest  from  time  to 

time  to  the  use  of  his  grandchildren  F.,  C,  R.,  and  M., 
equally  between  them  share  and  share  alike^  for  and  during 
their  several  and  respective  natural  lives,  and  after  the 
decease  of  the  survivor  of  them^  in  trust  to  apply  the  prin- 
cipal to  and  among  the  children  of  his  grandchildren : 
Lord  Thurlow  said,  that  although  the  words  ^*  equally  to 
be  divided,"  and  "  share  and  share  alike,"  were,  in  general, 
construed  in  a  will,  to  create  a  tenancy  in  common,  yet 
where  the  context  shewed  a  joint-tenancy  to  be  intended, 
the  words  should  be  construed  accordingly ;  and  in  this 
case  the  interest  was  to  be  divided  among  four  while  four 
were  living,  among  three  while  three  were  alive,  and 
nothing  was  to  go  to  the  children  while  any  of  the  mothers 
were  living. 

And  the  same  construction  has  prevailed  even  where  the 
ulterior  devise  was  not  in  terms,  after  the  decease  of  the 
survivor,  but  after  the  decease  or  the  deceases  of  the  prior 
legatees;  it  being  considered  that  the  property  is  not  to  go 
over  until  the  decease  of  all  the  legatees,  though  the  words, 
especially  in  the  latter  case,  might  seem  to  admit  of  being 
construed  after  the  "  respective  "  deceases,  if  the  Court 

(0  3  B.  C.  C.  215.    See  also  Doe  d.  Calhin  v.  TomkiMOHy  2  Mau.  & 
Selw.  165. 
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had  felt  particolarlj  anxious  to  avoid  the  rejection  of  the  chap.  xxxn. 
words  creating  a  tenancy  in  common. 

Thus  in  Tuckerman  y.  Jefferies  {m\  where  the  testator 
devised  to  A,  and  B.,  to  be  equally  divided  between  them 
daring  their  natural  lives,  and  afier  the  deceases  of  A.  and 
B.  to  the  right  heirs  of  A.  for  ever :  it  was  held,  that 
they  were  joint  tenants,  notwithstanding  the  words 
"equally  to  be  divided;"  it  being  considered  that  the 
whole  was  to  go  over  to  the  heirs  of  A.  at  once  on  the 
decease  of  the  survivor,  not  that  they  should  take  by 
moieties  at  several  times. 

So,  in  the  case  of  Pearce  v.  Edmeades  (w),  where  a  testa-  "  After  de- 

x*-,.!  •  t  t*  \  •  •  cewe  of  E.  and 

tor  bequeathed  the  residue  of  his  estate  to  trustees,  in  trust  6."  md  after 
to  pay  the  interest,  dividends,  and  produce  thereof  to  his  vivw. 
daughter  M.  for  life,  and  after  her  decease  unto  and  be- 
tween her  two  children  E.  G.  and  G.  G.,  during  their 
respective  lives  in  equal  shares ;  and  from  and  after  the  de- 
cease of  the  said  E.  G.  and  G.  G.^  upon  further  trust,  to  pay 
or  transfer  and  divide  the  same  unto  and  between  all  and 
eveiy  the  child  or  children,  if  more  than  one,  of  the  said 
Elizabeth  Goldsmith  and  George  Goldsmith,  in  equal 
shares ;  and  if  but  one,  then  to  such  only  child,  and  if 
there  should  be  no  child  of  the  said  E.  G.  and  G.  G.,  liv- 
ing at  the  time  of  their  decease,  or  bom  in  due  time  after 
the  death  of  the  said  G.  G.,  then  upon  further  trust,  for 
the  testator's  legal  personal  representatives.  The  testator 
and  £.  G.  died,  the  latter  leaving  children,  whereupon  the 
entire  income  waa  claimed  by  G.  G.  a«  the  only  survivor; 
and  Lord  Abinger^  C.  B.,  held  that  he  was  entitled.  **  It 
has  been  settled,"  said  bis  Lordship,  "  by  a  series  of  deci- 
sions, that  the  words  '  respectively,'  and  *in  equal  shares,' 
when  not  controlled  by  other  words  in  a  will,  shall  be 
taken  to  indicate  the  nature  of  an  estate  or  interest  be- 

(m)  3  Bac.  Ab.  681,  6th  Ed.  (n)  .3  You,  &  CoU.  246. 
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when  these  words  are  comhined  with,  or  followed  by  others 
which  would  make  a  tenancy  in  common  inconsistent  with 
the  manifest  design  of  the  subsequent  bequest  of  the  te&* 
tator,  they  may  be  taken  to  indicate,  not  the  nature  but  the 
proportion,  of  the  interest  each  party  is  to  take.  In  the 
present  case  the  bequest  to  G.  G.  and  £.  G.,  during  their 
lives,  is  of  the  interest  and  dividends  only  of  the  residue 
of  the  testator's  estate.  The  corpus  of  the  residue  is  not  to 
be  divided  or  possessed  by  the  legatees  till  after  the  decease 
both  of  G.  G.  and  £.  G. ;  and  then  it  is  to  be  divided 
amongst  such  of  their  children  only  as  shall  be  living  at 
the  death  of  the  survivor.  It  is  clear,  therefore,  that  the 
mass  of  the  property  is  to  be  divided  amongst  the  children 
who  might  survive  both  the  parents,  per  capita  and  not  per 
stirpes.  This  would  be  quite  inconsistent  with  a  tenancy 
in  common  of  the  parents.  Again,  the  testator,  by  his 
care  in  pursuing  this  property  through  three  generations, 
and  bequeathing  it,  upon  failure  of  these,  to  his  then  per- 
sonal representatives,  shews  that  he  meant  to  die  intestate 
of  no  part  of  it ;  but  as  the  interest  and  dividends  only  are 
devised  to  his  grandchildren,  G.  G.  and  E.  G.,  and  nothing 
is  devised  to  their  children  till  the  death  of  both,  it  would 
follow,  that  if  G.  G.  is  not  entitled  to  the  whole  interest 
and  dividends  accruing  after  the  death  of  £.  G.,  during 
his  life,  the  portions  of  interest  and  dividends  which  she 
took  in  her  lifetime  would  be  undevised  during  the  remain- 
der of  G.  G.'s  life." 
Remark  on  pre-      As  iu  the  thrcc  preceding  cases  no  act  had  been  done 

to  sever  the  joint-tenancy  (if  any,)  between  the  several 
devisees  or  legatees,  it  was  not  necessary  to  determine 
whether  the  effect  of  the  will  was  to  confer  a  joint  inte- 
rest, with  its  incidental  right  of  survivorship,  or  to  create 
a  tenancy  in  common  with  an  implied  gift  to  the  survivor 


ceding 
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for  life.  Indeed,  no  allnsion  is  made  to  the  latter  point,  chaf.  xxxu. 
except  in  Pearce  t.  Edmeadesj  and  even  there  it  does  not 
appear  to  have  formed  the  prevailing  ground  of  determi- 
nation, though  perhaps  less  violence  is  done  to  the  lan- 
guage of  the  will  by  implying  a  positive  gift  to  the  survivor 
than  by  rejecting  the  words  of  severance  (o). 


III.  It  follows  as  a  consequence  of  the  survivorship  DiBtmction  be. 

,  twecn  joint- te> 

which  is  incidental  to  a  joint-tenancy,  that  if  the  devise  nancy  and  te- 
&il  as  to  one  of  the  devisees,  from  its  being  originally  monLtoiapM] 
void  ( p),  or  subsequently  revoked  (9),  or  by  reason  of  the 
decease  of  the  devisee  in  the  testator's  lifetime  (r),  the 
other  or  others  will  take  the  whole.     But  the  rule  is  dif- 
ferent as  to  tenants  in  common,  whose  shares,  in  case  of 
the  feilure  or  revocation  of  the  devise  to  any  of  them,    ' 
descend  to  the  heir  at  law  (or  if  the  will  is  subject  to  the 
new  law,  the  residuary  devisee)  of  the  testator  {if ;  unless 


(o)  Where  the  objects  are  more 
than  two,  the  implication,  in  order 
to  complete  the  pnrpose  of  filling  up 
the  chasm  which  would  otherwise 
oeear  between  the  decease  of  the  firit 
and  last  of  the  tenants  for  life,  must 
either  give  joint  estates  carrying  the 
right  of  Buryiyorship,  or,  which 
would  seem  better,  must,  on  the  de-> 
cease  of  each  tenant  for  life  after  the 
first,  deal  with  the  accruing  share  or 
shares  of  such  deceased  tenant  or 
tenants  for  life,  in  li  ke  manner.  For 
instance,  suppose  the  devise  to  be  to 
A.,  B.,  and  C,  as  tenants  in  common 
for  life,  and  after  the  decease  of  the 
survivor  over.  A.  dies ;  upon  which, 
A.'s  share  passes  to  B.  and  C,  it  is 
presumed,  as  tenants  in  common. 
Next,  B.  dies ;  hb  original  share  de- 


volves, by  implied  devise,  to  C,  but 
unless  his  accruing  share,  (t.  e.  the 
one-lialf  of  A.'s  share  which  came 
to  B.  on  A.'s  decease,)  can  pass  to 
C,  such  share  would  be  undisposed 
of  during  the  remainder  of  hb  (C.'s) 
life.  The  implication  therefore,  if 
admissible  at  all,  must,  it  is  pre- 
sumed, in  order  to  complete  its  pur- 
pose, give  B.'s  accruing  share,  as 
well  as  the  original  one,  to  C. 

(/?)  Dowset  V.  Sweety  Amb.  176. 

{q)  Humphrey  v.  Ta^leur^  Amb. 
136. 

(r)  Davis  v.  Kemp^  Cart.  45.  S. 
C.  1  Eq.  Ca.  Ab.  216,  pi.  7.  Carth.  3. 

{$)  Cresstoell  v.  Chesfyny  2  Ed. 
123.  S.  C.  on  Appeal,  3  B.  P.  C. 
Toml.  Ed.  246. 
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the  devise  be  to  the  objects  as  a  class,  in  which  case  the 

individuals  composing  the  class  at  the  death  of  the  testator 

are  entitled  among  them,  whatever  be  their  number,  to 

the  entirety  of  the  subject  of  gift  (t). 

impUed  gift  Here  it  may  be  observed,  that  where  a  trust  is  raised 

cy  in  common,  by  implication,  lu  default  of  execution  of  a  power  of 

^^*^'  distribution,  from  the  absence  of  an  express  gift  («),  it 

is  now  settled  that  the  objects  take  as  tenants  in  com- 

mon  (<r);  but  it  should  seem  that  under  an  implied  gift 

resulting  from  a  power  of  selection^  they  are  joint  tenants. 

Effect  upon  Where  a  power  is  given  by  will  to  appoint  property 

of^eof^e  among  several   objects,   and  the  subject,  in  default  of 

appointment,  is  given  to  them  individually  (and  not  as  a 
class)  as  tenants  in  common^  a  question  sometimes  arises 
whether,  by  the  death  of  any  of  the  objects,  the  power  is 
defeated  in  respect  of  the  shares  of  those  objects.  The 
established  distinction  seems  to  be,  that  if  all  the  objects 
survive  the  testator,  and  one  of  them  afterwards  dies  in 
the  lifetime  of  the  donee  of  the  power,  the  power  remains 
as  to  the  whole  {y).  But,  on  the  other  hand,  if  any  object 
dies  in  the  testator's  lifetime,  by  which  the  gift  lapses 
pro  tanto,  the  power  is  defeated  to  the  same  extent  (z). 
If,  however,  under  the  gift  in  default  of  appointment, 

(j)  Bat  see  ante.  Vol.  I.,  p.  287.  present  writer  in  his  Yolnme  ap- 

(ff)  See  ante.  Vol.  I.,  p.  485.  pended  to  the  third  edition  of  Powell 

(«)  Reade  v.  Reade^  5  Ves.  744,  on  Devises,  (p.  374)  which  remarks 

overruling  McMisim  v.  Andrew,  1  he  has  not  here  repeated;  for  though 

Ves.  sen.  57.  he  is  stiU  unahle  to  discover  any  solid 

(jf)  Bc^ie  V.  Bishop  of  Peterbo-  ground  for  the  aUeged  difference  of 

rough,  1  Ves.  jun.  299 ;  Butcher  v.  effect  in  regard  to  the  power,  where 

Butcher,  9  Ves.  882 ;  S.  C.  1  Ves.  &  the  partial  failure  of  the  gift  takes 

Bea.  79.  place  hefore,  and  where  it  occurs 

{z)  Reade  v.  Reade,  5  Ves.  744  ;  after  the  death  of  the  testator,  yet 

see  also  1  Sugd.  Pow.  6th  Ed.  534,  as  the  cases  commented  on  by  the 

where  great  pains  have  been  taken  distinguished    writer    in    question 

to  establish  the  position  in  the  text,  seem  to  favour  such  a  doctrine,  and  as 

in  opposition  to  some  remarks  of  the  it  is  really  of  more  importance  that 
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the  objects  are  joint  tenants,  or  the  gift  is  to  a  class,  of  chap.  xzyh. 
coarse  the  decease  of  any  object,  even  in  the  testator's  life- 
time, as  it  does  not  occasion  any  lapse,  leaves  the  power 
wholly  unaffected. 

It  may  be  observed  that  as  an  appointment  cannot  be 
made  in  fia.voar  of  a  deceased  child,  whose  share  under  the 
gift  over  had  vested,  the  only  mode  by  which  the  testator's 
bonntj  can  be  made  to  reach  his  representatives  is  to 
leave  a  portion  of  the  fund  unappointed ;  in  which  case 
the  representatives  of  the  deceased  child  will  take  his  share 
(but  of  course.  Cfidy  his  share)  in  the  unappointed  portion. 
Lord  Eldcny  it  is  true,  expressed  his  disapproval  of  this 
^  device,"  in  Butcher  v.  Btdcher  {a) ;    but  his   Lordship 
appears  to  have  objected  to  it  as  proceeding  upon  the 
erroneouB  notion  that  it  was  necessary  to  enable  the  donee 
to  appoint  the  remainder  of  the  fund  to  the  surviving 
objects ;  whereas,  according  to  Beyle  v.  Bishop  of  Peter- 
borough^  his  power  extended  over  the  whole  fund.     It  may 
be  observed,  that  to  avoid  all  such  questions,  powers  should 
always  be  framed  so  as  to  authorise  an  exclusive  appoint- 
ment to  one  or  more  of  the  objects,  notwithstanding  the 
recent  enactment  {b\  which  enables  the  donee  of  a  power 
of  distribution  to  appoint  nominal  shares  to  any  of  the 
objects.     It  must  not  be  forgotten  that  the  omission  to 
give  a  share  to  each  object  would  still  be  fatal  to  the 
appointment. 

the  rules  on  snch  points  should  be  disposed  to  revive  the  discussion. 
certain,  than  that  they  should  be         (a)  1  Ves.  &  Bea.  92. 
decided  in  the  manner  most  consis-         (()  1  Will.  4^  c.  46. 
tent  with  principle,  he  has  not  felt 
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I.  What  estate  paeses  by  an  indefi- 

nite devise  under  toille  made 
before  1838. 

II.  JVhen  enlarged  to  a  fie  by  a 

ehar^  0/ debts,  legacies,  or  an- 
nuities, 

III. By  a  devise  over  in 

ease  of  death  of  prior 
Wider  age,  S^c* 


IV.  ^Ifeet  of  words  ^^jEstate," 
**  Proper^;'  '*  Real  Effects;' 
"  Inheritance:*  **  Remainder^' 
"  Reversion,  "  *•  Intertsty " 
''Fart;'  **  Share,'*  '^Perpe- 
tual Advowson;*  S^, 

y .  Effect  of  recent  enactment  as  to 
wiUs  made  or  repuUished  sinet 
1Q37. 


Devise  withont      I.  NoTHiNG  is  better  Settled  than  that  a  devise  of  mes- 

words  of  limita> 

tion  under  old   suages,  lands,  tenements,  or  hereditaments,  (not  estate,) 

without  words  of  limitation,  occurring  in  a  will  which  is 
not  subject  to  the  newly  enacted  rules  of  testamentary 
construction,  confers  on  the  devisee  an  estate  for  life 
only  (a),  notwithstanding  the  testator  may  have  commenced 
his  will  with  a  declaration  of  his  intention  to  dispose  of 
his  whole  estate  (b),  or  may  have  given  a  nominal  legacy 
to  his  heir  (c),  or  may  have  declared  an  intention  wholly 


(a)  Taylor Y.Hoe^es,SCh.B/e^. 
87  ;  Deacon  v.  Marsh,  Moore,  594 ; 
BuUoei  V.  Bullock,  8  Yin.  Ab.  238, 
pi.  10 ;  Roe  d.  Kirby  v.  Holmes,  2 
Wils.  80  b. ;  Doe  d.  Bowes  v.  Black- 
ett,  Cowp.  235  ;  Doe  d.  Crutchfidd 
V.  Pearee,  1  Pri.  353. 

(6)  Denn  v.  Gaskin,  Cowp.  657, 


S.  C.  Dong.  731 ;  Doe  d.  ChUd  r. 
Wright,  8  Dnrn.  &  E.  64;  2>00  d. 
Small  y.  Allen,  ib.  497. 

(c)  Roe  d.  Callow  v.  Bolton,  2  Bl. 
1045 ;  Right  v.  Sidebotham,  Doug. 
730 ;  Roe  d.  Peter  y.  Daw,  3  Mau. 
&  Selw.  518. 
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to  disinherit  him,  or  the  will  may  contain  an  antecedent  chap.  xxxm. 
deyise  to  the  heir  for  life  of  the  testator's  property,  which 
is  the  subject  of  dispute  (d),  or  the  devise  in  question  may 
be  to  a  class,  embracing  the  heir,  as  to  the  testator's  chil- 
dren (e),  or,  lastly,  notwithstanding  there  may,  in  another 
part  of  the  will,  or  in  the  immediate  context,  be  a  deyise 
expressly  for  life,  affording  the  argument,  therefore,  that 
the  testator  meant  something  more,  or  at  least  different, 
by  an  indefinite  deyise  (y) ;  though  any,  or,  it  is  conceived, 
the  whole  of  these  circumstances  concur  in  the  same  will, 
it  is  indisputably  clear  that  such  a  devise  will  confer  only 
an  estate  for  life. 

This  rule  of  construction  is  entirely  technical,   as.  Grounds  for  en- 

.  larg[iiig  indefi- 

aceoiding  to  popular  notions,  the  gift  of  any  subject  simply,  mte  devise  to  a 
comprehends  all  the  interest  therein.  A  conviction  that 
the  rule  is  generally  subversive  of  the  actual  intention  of 
testators,  always  induced  the  Courts  to  lend  a  willing  ear 
whenever  a  plausible  pretext  for  a  departure  from  it  could 
be  si^gested.  Hence  have  arisen  the  various  cases  in 
which  indefinite  devises  have  been,  by  implication,  enlarged 
to  a  fee  simple,  which  cases  form  the  next  subject  of 
consideration. 


II.  It  has  been  long  settled  that  where  a  devisee,  whose  charge  of  a 
estate  is  undefined,  is  directed  to  pay  the  testator's  debts  Sird^iMe^." 
or  legacies,  or  a  specific  sum  in  gross,  he  takes  an  estate 
in  fee,  on  the  ground  that  if  he  took  an  estate  for  life  only 
he  might  be  damnified  by  the  determination  of  his  interest 

{d}  Awe  y.  Melhuisk,  1  B.  C.  C.  nnmds^  7  Bum.  &  East,  633 ;  Awse 

619  ;  Eiffit  d.  Oompton  y.  Camptan,  y.  Melhuishy  1  B.  C.  C.  519 ;  Doe  d. 

9  East,  267.  Brittoe  y.  Clarke^  2  New  Rep.  343  ; 

(0)  Diekins  y.  Marshal,  Cro.  £1.  Doe  d.  Viner  y.  Boe,  6  Adolph.  & 

330.  EU.   317;    Sik)^   y.  Howard,   6 

(j)  GoodtiHe  d.  Richards  v.  Ed-  Adolph.  &  Ell.  263. 
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As   to   contin- 
gent charges. 


before  reimbursement  of  his  expenditure ;  and  the  fact  that 
actual  loss  is  rendered  highly  improbable  by  the  disparity  in 
the  amount  of  the  sum  charged  relatively  to  the  value  of  the 
land,  does  not  prevent  the  enlargement  of  the  estate  (A). 

For  the  same  reason  the  future,  or  contingent  nature 
of  the  charge,  does  not,  as  sometimes  contended,  prevent 
it  from  enlarging  the  estate  (e).  In  the  cases  of  Abrams 
V.  Winshup{k)  and  Doe  v.  Phillips  {l)y  the  chaise  was 
contingent  in  effect,  though  not  in  express  terms,  (be- 
ing liable,  under  the  general  rule  (;w),  to  failure  in  the  event 
of  the  devisee's  dying  before  majority),  and  no  attempt  was 
made  to  found  a  distinction  on  this  circumstance,  which 
indeed  seems  precluded  by  the  principle  that  makes  the 
possibility  of  loss  the  ground  of  the  enlargement  of  the 
estate,  as  such  possibility  evidently  exists  as  well  where 
the  charge  is  contingent  as  where  it  is  absolute.  So  it  is 
wholly  immaterial  whether  the  devisee  is  directed  to  pay 
simply,  or  to  pay  out  of  the  land  (w). 
As  to  devisee  Where  a  devisee,  who  is  directed  to  pay  the  testator's 
cutof.  *""  debts,  is  also  appointed  executor,  the  injunction  is  consi- 
dered to  have  relation,  not  to  hfs  duty  as  executor  to 
discharge  the  debts,  but  to  his  character  of  devisee  of  the 
land,  in  which,  therefore,  he  takes  a  fee  (o). 

The  rule  under  consideration,  however,  is  confined  to 
indefinite  devises ;  for  where  the  direction  to  pay  is  im- 
posed on  a  person  to  whom  there  is  given  an  express 
estate  for  life  {p\  or  an  estate  tail,  (whether  limited  in 
express  terms,  or  arising  constructively  by  implication  from 

{h)  Mixme  Y.  IIe€uemany  Willes, 
440  ;  Doey.HoimegyS  Darn.  &  East, 
1 ;  Ocodtitle  v.  Maddem,  4  East,  496. 

(f )  Menon  v.  Blacimore,  2  Atk. 
341 ;  Doe  y.  Allen,  8  Dum.  &  East, 

497. 
(k)  3  Ru88.  350. 
(0  3  Barn.  &  Adolph.  7o3. 


Express  estate 
for  life,  or  es- 
tate tail,  not 
enlarged. 


(m)  Ante,  Vol.  I.,  p.  756. 

(n)  Doe  Y.  SneUingy  5  East,  87. 

(o)  Dolton  Y.  Hewer  J  6  Madd.  9 ; 
also  Doe  y.  PhillipSy  3  Barn.  & 
Adolph.  753. 

{p)  Goodtitley,EdmondSy7l>^rn. 
&  E.  635  ;  see  also  fVillis  y.  Lwxu, 
1  P.  W.  474. 
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words  introdacing  the  devise  over)  (q),  the  charge  is  in-  cbai>.  xxxm. 
operative  to  enlarge  such  estate  for  life  or  estate  tail,  to  a 
fee  simple. 

It  is  well  established  too,  that  the  mere  imposition  of  a  Noeniargement 
burthen  on  the  land  (without  saying  by  whom  it  is  to  be  charge  i»  upon 
borne,)  has  not  the  effect  of  enlarging  the  estate  of  any  ly. 
devisee ;  as  where  lands  are  devised  to  A.,  after  debts  and 
legacies  are  paid,  or  subject  to,  or  charged  with  the  pay- 
ment of  debts  or  legacies,  which,  in  a  will  that  is  subject 
to  the  old  law,  confers  only  an  estate  for  life  (r).     And 
though  undoubtedly  two  cases  may  be  adduced  {s\  in  which 
devises  seeming  to  belong  to  this  class  were  held  to  carry  the 
fee,  yet  one  of  these  cases  professedly  recognised,  while  it 
actually  departed  from(^)  the  principle,  which  distinguishes 
between  charges  on  the  land  merely,  and  charges  on  the 
devisee  in  respect  of  the  land  ;  and  in  the  other  case,  the 
Lord  Chief  Justice  (Best,)  broadly  laid  it  down  that  every 
ehaige  on  the  land,  without  distinction,  converted  an  inde- 
finite devise  into  a  gift  of  the  fee ;  a  position  which  stands 
directly  opposed  to  the  general  doctrine  of  prior  cases,  and 
is  also  irreconcileable  with,  and  must,  therefore,  be  consi- 
dered as  overruled  by  a  more  recent  adjudication  («). 

The  same  principle  applies  to  annual  sums  charged  on  As  to  annual 

charges. 

real  estate,  which,  if  directed  to  be  paid  by  the  devisee 
of  an  undefined  estate,  will  enlarge  that  estate  to  a  fee- 
simple,  whether  the  will  directs  the  annual  sum  to  be 
paid  by  the  devisee,  without  more,  or  by  the  devisee,  out 
of  the  land  (<r). 

(7)  Dmn  Y.  JSSkUery  6  Durn.  &  E.  £.  350  ;  Oulfy  y.  BUhcp  of  Exeter^ 

535 ;  Doe y.  Owens^  1  Bam.  &  Adolph.  12  Moore,  591 . 

318.  (J)  Bat  see  1  Cromp.  &  Mees.  41. 

(r)  Denn  v.  Moor^  5  Durn.  &  E.  («)  Doe   d.    Clari  y.    Clari,  1 

558  ;  S.  C.  in  Dom.  Proc.  1  Bos.  &  Cromp.  &  Mees.  39. 

Pull.  247  ;  see  also  Fair/ax  y.  He-  (x)  Spicer  y.  Spicer,  Cro.  Jac. 

nw,  Prec.  Ch.  67.  527 ;   Baddelty   v,  Leapingtodly   3 

(#)  Doe  Y.  Richards^  3  Dum.  &  Burr.  1533 ;   Jenkins   y.  Jenkins, 
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CHAP.  XXXIII.  And  it  is  immaterial  that  the  current  income  of  the 
As  to  current  propcrtj  cxcceds  the  annual  sum  charged,  nnless  such 
£^^^*y?^   sum  ceases  with  the  estate  of  the  devisee,  because,  leaving 

out  of  consideration  possible  fluctuations  in  value,  the 
devisee  might,  notwithstanding  such  excess,  be  damnified, 
if  the  annuity  should  happen  to  endure  beyond  his  life 
estate. 
Whether  antrn-      Where  the  annuity  and  the  estate  of  the  devisee  are 

ity  enlarges  es- 
tate of  devisee '  both  indefinite,  the  alternative  presented  itself  either  to 

or  ceases  at  his 

death.  rcstrict  the  annuity  to  the  life  of  i;he  devisee  of  the  land, 

or  to  enlarge  the  estate  of  the  devisee  of  the  land  to  a 
fee;  and  the  latter  hypothesis  was  adopted,  as  being 
most  consistent  vdth  probable  intention.  Where  the  devise 
is  to  a  person  expressly  for  life,  he  paying  an  annuity  to 
another  also  expressly  for  life,  the  direction  to  pay  the 
annuity  is  inoperative  (as  we  have  seen  the  charge  of  a 
gross  sum  is  under  similar  circumstances)  to  enlarge  the 
devisee's  estate;  and,  in  such  case,  it  seems,  that  the 
annuity  continues  a  burthen  on  the  land  during  the  life 
of  the  annuitant,  even  after  the  determination  of  the 
estate  of  the  devisee,  who  was,  in  the  first  instance,  made 
the  medium  of  payment  (y).  These  positions,  it  will  be 
observed,  leave  open  the  question  as  to  the  effect  of 
directing  a  person,  who  takes  an  express  estate  for  life, 
to  pay  an  annuity  to  another  indefinitely.  There  would 
seem  to  be  some  ground,  in  such  a  case,  to  contend,  that 
the  annuity  was  intended  to  be  co-extensive  only  with  the 
estate  of  the  person  who  is  directed  to  pay  it,  and,  conse- 
quently, ceased  on  the  death  of  the  payer,  being  in  fact 
an  annuity  for  the  joint  lives  of  himself  and  the  annui- 


Willes,  650 ;  Goodright  v.  Stockery  5      v.  Chapman,  Cro.  Car.  167. 
Dum.  &  East,  93 ;  Right  v.  Cmp-         (y)  JFillis  v.  Lucas,  1  P.  W. 
ton,  9  East,  265,  oyerraling  Ansl^     474. 
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tant ;  bnt  the  writer  is  not  aware  of  any  decision  on  the  cbaf.  xxxm. 
point. 

In  consistency  with  the  principle  which  applies,  as  we  As  to  annuities 
hare  seen,  to  charges  of  gross  sums,  the  imposition  of  an  Lidf' 
annuity  on  any  deyised  lands,  in  terms  which  do  not  make 
its  payment  the  personal  duty  of  any  devisee,  leaves  the 
estate  created  by  the  vdll  wholly  unenlarged  and  unaf- 
fected (z) ;  which  doctrine  is  so  well  settled,  that  the 
difficolty  of  reconciling  every  decision  (a)  does  not  cast 
the  slightest  shade  of  doubt  over  the  principle. 


III.  The  fee-simple  is  also  held  to  pass  by  an  inde-  EnUu^ment  to 
fimte  devise,  where  it  is  succeeded  by  a  gift  over,  in  the  ^,^t  o^  a  de- 
event  of  the  devijgee  dying  under  the  age  of  twenty-one  ^'^  °^*'' 
years ;  such  devise  over  being  considered  to  denote  that 
the  prior  devisee  is  to  have  the  inheritance  in  the  alter- 
native event  of  his  attaining  the  age  in  question,  since,  in 
any  other  supposition,   the  making  the  ulterior  devise 
dependent  on  the  contingency  of  the  devisee  dying  under 
the  prescribed  age  is  very  capricious  if  not  absurd  (b). 

The  force  of  this  reasoning  is  somewhat  diminished.  Extent  of  the 
where  the  devise  over  confers  an  estate  for  life  only ;  but 
the  rule  nevertheless  applies  to  such  cases  (c),  as  it  also 
does  where  the  contingency  is  the  dying  of  the  prior 
devisee  under  any  other  age  than  majority  (d) ;  and  it  is 
not  restrained  (as  has  been  sometimes  laid  down  by  text 
writers)  to  cases  in  which  the  prior  devise  is  to  the  children 

(z)  See  Doe  v.  Ck^Um,  8  East,  oyerrnling  Fowler  y.  BlaekwU^  1 

141.  Com.  353. 

(a)  See    Andrew    y.   Sauthmuey  (c)  See  Frogm4irUm  y.  HoUdoj^^ 

5  Dnm.  &  £.  201.  3  Burr.  1618. 

(6)  Doe  Y.  Cundall,  9  East,  600 ;  ( J  )  See  Doe  y.  Coleman^  6  Price, 

Manhail  y.  HiU^  2  Mau.  &  Selw.  179. 
606 ;  Doe  y.  CoUrnan^  6  Price,  179, 
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•  ^^""'  of  a  devisee  for  life  (e) ;  nor  does  it  matter  that  another 
contingency  is  associated  with  that  of  death  under  the 
prescrihed  age :  for  instance,  an  indefinite  devise  would 
be  enlarged  to  a  fee-simple  by  means  of  a  devise  over 
to  take  effect  on  the  prior  devisee  dying  under  age, 
and  without  leaving  lawful  issue  {g).  In  fact,  the  impli- 
cation may  be  plausibly  contended  for,  even  where  the 
contingency  with  which  death  is  associated  does  not 
relate  to  the  age  of  the  devisee  at  all ;  as,  in  the  case 
DcYiBcovcrcn-  of  a  dcvisc  to  A.,  aud,  if  he  dies  without  leaving  issue 

larges  the  prior     ,    ,  . 

deviae,  when,     liviug  at  his  dcceasc,  then  to  B.  in  fee  (A).     However 

this  may  be,  authority  forbids  the  extension  of  the  doc- 
trine to  cases  in  which  the  devise  over  in  fee  arises  on 
a  collateral  event  wholly  unconnected  with  the  decease 
of  the  prior  devisee;  for,  in  a  case  where  lands  were 
devised  to  the  testator's  wife,  with  remamxler  to  A.  and 
B.  as  tenants  in  common,  and  the  testator  provided  that 
in  case  C.  should  disturb  his  said  wife  in  the  enjoyment 
of  the  premises,  the  same  should  go  to  D.  in  fee ;  it  was 
held,  that  A.  and  B.  took  estates  for  life  only  (/). 

It  is  also  abundantly  clear,  that,  where  an  indefinite 
devise  is  to  take  effect  in  derogation  of,  or  in  substitution 
for,  a  previous  devise  in  fee  (being  the  converse  of  the 


{e)  Doe  T.  Cundall,  9  East,  600. 

(ff)  Toovey  y.  Bassettf  10  East, 
460. 

(A)  See  Moone  v.  Heasemafiy 
WiUes,  138;  also  Hutchinson  v. 
Stephens^  1  Kee.  240.  In  this  case, 
though  it  is  difficult  to  discover 
any  other  ground  for  the  decision 
than  such  as  is  furnished  by  the 
doctrine  suggested,  yet  the  judg- 
ment of  Lord  Langdahy  M.  R.,  does 
not  distinctly  recognise  that  doc- 
trine. 

The  seyeral  points  briefly  stated 


in  the  text  wiU  be  found  rery 
fully  discussed  in  the  writer's  yo- 
lume  appended  to  the  drd  Edition 
of  Powell  on  Devises,  p.  3d9  et 
seq. ;  but  as  such  points  cannot 
arise  under  wills  made  or  repub- 
lished since  the  year  1837,  and  may, 
therefore,  never  arise  at  aU^  the 
writer  has  thought  the  space  oc- 
cupied by  the  discussion  may,  in 
the  present  work,  be  more  usefuUy 
appropriated  to  the  connderation  of 
questions  of  more  enduring  utility, 
(f )  Roe  V.  Blackett,  Cowp.  235. 
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eases  just  mentioned,)  no  enlargement  of  estate  takes  chap,  xxxm. 
place.  Thus,  if  lands  are  deyised  to  A.  and  his  heirs, 
and,  in  the  event  of  his  dying  mider  the  age  of  twenty- 
one,  and  without  issne,  to  B.,  B.  will  take  an  estate  for 
life  only  (I ).  Indeed,  the  seeming  absurdity,  that  a  tes- 
tator should  mean  to  defeat  an  estate  in  fee  for  the  pur- 
pose of  substituting  a  mere  life  interest,  (which  would  be 
the  gist  of  the  argument  for  expanding  the  second  devise 
to  a  fee-simple,)  is  wholly  avoided,  by  holding  that  the 
second  devise  defeats  the  first  pro  tanto  only,  which 
spears  to  be  the  sound  construction  (m). 
It  hafl  been  sometimes  laid  down,  that  where  lands  i>e^ue  to  a.  in 

fiee,  in  tnut  for 

are  devised  to  trustees  in  fee,  in  trust  for  a  person,  with-  b.  indefinitely. 

out  any  words  of  limitation,  the  cestui  que  trust  takes 

an  equitstble  interest  co-extensive  with  the  legal  estate  of 

the  trustees,  L  e.  a  fee. 
The  case,  however,  commonly  cited  as  an  authority  for 

this  proposition,  Contains  other  circumstances  by  which 
the  determination  of  the  Court  may  have  been  in- 
fluenced : — A  testator  (»)  devised  to  A.  and  B.,  arid  tiieir 
hehrs^  all  that  estate  he  had  lately  purchased  of  H.,  called 
L^  in  the  parish  of  S.,  in  trust  for  Joan,  the  wife  of  P., 
and  James,  her  son;  one  moiety  of  the  profits  to  be 
applied  to  the  separate  use  of  Joan,  and  the  other  moiety 
to  be  laid  up,  or  otherwise  improved,  till  James  should 

{I)  Mfd(ffet(m  ▼.  Suwifif  Skinn.  the  cas<B    contained  other  circmn- 

339 ;  Bevigton  v.  Huss^^  Id.  385 ;  stances,  and  no  attempt  seems  to 

Fairfax  v.  Herony  Pie.  Ch.  67;  Doe  have  been  made  to  sustain  the  con- 

T.  Holmes^  2  Wile.  80.  struction  that  the  devisee  took  an 

(m)  As  to  the  substituted  devise  equitable  estate  in  fee-simple,  on 

for  life  defeating  the  prior  fee  pro  the  ground  that  the  devise  to  the 

tantOy  vide  ante.  Vol.  I.,  p.  782.  trustees  embraced  the  legal  fee,  and 

(«)  CkaUmger    r.   Sheppard,   8  that  the  interest  of  the  cestuis  qui 

Dura.  &  East,  597.  See  also  HiUeh-'  trust  was  intended  to  be  co-exten- 

ffison  r.SUphens^  1  Kee.  240;  but  sive. 

VOL.  II.  N 
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CHAP.  XXXIII.  arrive  at  twenty-one ;  and  if  Joan  should  die  during  the 

minority  of  James,  then  the  trustees  were  to  lay  up  the 
profits  for  the  benefit  of  her  son,  and,  after  the  decease  of 
Joan,  to  permit  James  to  enter  upon  and  enjoy  the  whole 
as  soon  as  he  attained  twenty-one.  In  a  case  out  of  Chan- 
eery,  the  question  was,  what  estate  James  the  son  took? 

Whether  cestui  It  was  Contended,  that  he  had  an  estate  in  fee,  not  only 

qui  trust  takes 

an  interest  co-   ou  the  gTouud  that  the  legal  inheritance  was  giyen  to  the 
legal  estate.       trustces,  but  also  iuasmuch  a«  the  deyise  of  ^'  the  whole" 

had  relation  to  the  word  "  estate  "  in  the  former  part  of 
the  devise  (o).  On  the  other  side,  it  wafi  said  that  the 
beneficial  interest  was  not  to  be  measured  by  the  estate 
of  the  trustees,  and  that  the  word  "  estate "  was  appli- 
cable only  to  the  devise  to  them,  the  expression  "  the 
whole^^  merely  referring  to  both  moieties.  The  Court 
certified  that  James*  the  son  took  a  fee,  but  on  which  of 
these  grounds  does  not  appear. 

Possibly,  however,  the  case  of  Bateman  v.  Roach  (p) 
may  be  referred  to  this  ground ;  the  devise  there  having 
been  simply  to  trustees  and  their  heirsj  in  trust  for  J.  and 
S.  for  their  lives,  remainder  to  the  children  of  the  said  t/., 
and  to  the  children  of  the  said  S.,  by  her  then  husband ; 
they  to  receive  the  profits  thereof  when  they  came  of  age. 
The  only  question  raised  was  as  to  admission  of  the  re- 
presentatives of  children  born  subsequently  to  the  will ; 
and  the  Court  was  of  opinion,  that  they  were  entitled, 
and  that  the  children  took  a  fee  as  tenants  in  common.  It 
is  as  difficult  to  find  a  ground  for  their  taking  a  fee, 
unless  the  one  suggested  be  admitted,  as  for  their  taking 
as  tenants  in  common. 


(o)  As  to  the  operation  of  the  veiy  volume  a  case  in  which  the  fee 

Vord  estaUy  see  next  section.  was  held  to  pass  on  grounds  that 

(p)  9  Mod.  104 — a  book  of  doubt-  are  clearly  untenable  :  CarpenUr  v. 

ful  authority,  and  containing  in  this  Chapman,  9  Mod.  92. 
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It  ^onld  be  observed,  moreover,  that,  in  the  case  of  chaf.  xtxuu 
Newland  v.  Shephard  (q).  Lord  Macclesfield  held,  that,  ^J^^^^,. 
imder  a  devise  by  a  testator  to  trustees  in  fee,  upon  trust  ^^^.  ^^  ^  *™** 

*'.  *^  dunng  mino- 

to  pay  the  produce  and  interest  to  such  of  his  grandchild-  rity. 
ren  as  should  be  living  at  the  time  of  his  decease,  until 
they  should  come  to  the  age  of  twenty-one  years,  or  be 
married,  the  grandchildren  took  the  fee,  his  Lordship 
reasoning  much  on  the  testator*s  having  vested  the  fee  in 
the  trustees,  and  given  the  *'  produce "  to  the  children ; 
though  it  appears  by  the  Register's  book(r)  that  the 
word  ** produce"  was  not  in  the  will.  In  either  case, 
the  construction  was  altogether  unwarranted,  and  the 
soundness  of  the  decision  has  been  denied  by  Lord  Hard^ 

Upon  its  authority,  however.  Lord  Keeper  Henley ^  in 
Peal  V.  Powdl{i)y  held  that  where  a  testator  gave  all 
his  real  and  personal  estate  to  his  executors,  in  trust  for 
his  younger  son  6.  till  he  should  attain  twenty-one,  and 
then  the  trust  to  cease,  G.  took  the  whole  beneficial 
interest ;  his  Lordship  observing,  that  (he  trust  only  was 
to  continue  during  the  minority,  and  that  the  case  of 
Newland  v.  Shephard  was  much  stronger. 


.   IV.  The  proper  and  technical  mode  of  limiting  an  whatwordi 

creat6  an  estate 

estate  in  fee-simple  is  to  give  the  property  to  the  devisee  m  fee-rimpie. 
and  his  heirs,  or  to  him,  his  heirs,  and  assigns  for  ever ; 
but  such  an  estate  may,  even  under  wills  made  before 
1 838,  be  created  by  any  expressions,  however  informa]. 


{q)  2  P.  W.  194 ;  ^.{7.  2  Eq.  Ca.  E.  697,  ante,  177. 

Ab.  029,  pi.  4.    Mr.  Cruise,  6  Dig.  (r )  See  Mr.  Ck>x'8  n.,  2  P.  W.  194. 

641,    lias   inaocurately  stated  this  («)  In  Fonereau  v.  Fonenau^  3 

case    to  have  been   recognised  in  Atk.  316. 

Challenger  y.  Shephard,  8  Dam.  &  (0  Amb.  387  S  /S".  C  1  Ed.  479« 

n2 
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CHAP,  zicxiii.  which  denote  the  intention.  Thus,  the  inheritance  in 
fee  was  held  to  pass  bj  a  devise  to  A.  in  feesimjile  {s\  or 
to  A.  for  ever  (y),  or  to  him  and  his  assigns  for  eoer  (2:), 
(but  not  to  a  person  and  his  assigns  simply,  which  gives 
an  estate  for  life  only  (a),)  or  to  A.  and  his  successors  {b\ 
or  to  A.,  et  sanguini  silo  {c)  ;  to  two  et  heredibus  (omitting 
suis)  {d) ;  to  a  man  and  hisy  and  to  do  what  he  tvill  with  it  {e), 
and  even  to  him  and  his  simply  (^);  to  A.  to  give  and 
sell  {h) ;  to  A.  to  give  and  sell^  and  do  therewith  at  his  will 
and  pleasure  {i) ;  or  to  a  person  to  her  own  use,  to  give 
away  at  her  death  to  whom  she  pleases  {k) ;  or  to  be  at  the 
discretion  of  ^  person  (/). 

And  in  a  recent  case  (ni)^  where  a  testator  after  giving 
to  his  wife  and  her  heirs  and  assigns  for  ever,  all  the 
residue  of  his  personal  estate,  made  her  *'  full  and  whole 
executrix  of  a  freehold  "  house,  it  was  held  that  the  fee 
passed  to  the  wife. 

But  it  has  been  decided  that  a  devise  of  lands  to  a  person 
by  her  ^^  freely  to  be  possessed  and  enjoyed  "  (n),  passes  only 


(x)  Br.  Devise,  pi.  31 ;  Baier  v. 
Raymond,  And.  51 ;  8  Yin.  Ab. 
206,  pi.  8. 

(y)  Ck>.  Litt.  9.  b. ;  WhUing  and 
WiUcings,  8  Yin.  Ab.  206  ;  1  Bulst. 
219;  2  Lord  Raym.  1152.  See  also 
Hmth  V.  Heath,  1  B.  C.  C.  148. 

(«)  Co.  Litt.  9*  b. 

(a)  Id. 

(6)  WM  V.  Herring,  Roll.  Rep. 
399,  pi.  25 ;  iS:  C.  8  Yin.  Ab.  209, 
5LI. 

(c)  Co.  Litt.  9.  b.;  DcwnhaU  y. 
Cateaiy,  8  Yin.  Ab.  206,  pi.  10. 

(d)  Br.  Estates,  pi.  4 ;  8  Yin.  Ab. 
208,  pL  18. 

(0)  Latch.  36. 

(j)  Id.  In  some  manois  copy- 
holds are  so  limited. 


(A)  Co.  Litt.  9.  b. ;  8  Yin.  Ab. 
206,  pi.  8. 

(0  WTUsUm  V.  (n^Un,  Br.  Der. 
pi.  39 ;  1  Leon.  156  ;  8  Yin.  Ab. 
234,  pi.  2 ;  Jennor  v.  Harcfy,  Id.  1 
Leon.  283. 

(i)  TkneweU  y.  Perkins,  2  Atk. 
102.  Where  such  a  phrase  is  added 
to  an  express  estate  for  life,  it  con- 
fers a  power  only.  See  Tcmlin»m 
V.  Dight&n,  1  P.  W.  149. 

(J)  JVkieUm  V.  CleigkUm,  Leon. 
156 ;  8  Yin.  Ab.  235,  pi.  7.  See 
also  Ooodtiile  y.  (Hway,  2  Wils.  6. 

(m)  £he  d.  Hiebman  t.  Hatle- 
wood,  6  Adolph.  &  Ellis,  167. 

(fi)  Goodright  d.  Drewry  y.  Bar- 
ron, II  East,  220, 
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an  estate  for  life ;  though,  in  an  earlier  case,  similar  words  chap.  xxxm. 
were  held  to  give  a  fee  (o),  but  there  were  other  grounds 
for  the  construction,  particularly  an  annuity  to  be  paid  by 
the  devisees  out  of  the  estate  (/>);  which  charge,  in  the 
opinion  of  Lord  MansfieJd^  also  shewed  that  the  word 
"  freely  ^  could  not  refer  to  exemption  from  incumbrances ; 
and  to  this  Lord  EUenborottgh  also  adverted  in  Goodright 
V.  Sarron, 

It  has  been  long  established,  that  a  devise  of  a  testa-  Word  M/o/tf 
tor's  estate  includes  not  only  the  corpus  of  the  property,  when, 
but  the  whole  of  his  interest  therein  (9) ;  and  the  same 
effect  has  been  given  to  the  word  "  estates  "  in  the  plural  "  Etutei." 
number  (r),  notvnthstanding  the  doubts  expressed  by  Lord 
Hardwicke^  in  Goodwyn  v.  Goodwyn  {s). 

And  it  is  now  settled,  that  the  word  estaie  will  carry  Not  nttFuoed 
the  inheritance,  though  it  be  accompanied  by  words  of  Jg^at  locality, 
locality,  or  other  expressions  referable  exclusively  to  the 
corpus  of  the  property.  Thus  the  fee  has  been  held  to 
pass  by  a  devise  of  "  my  estate,"  or  "  my  estates  "  (<),  "  cA 
Ar  or  "m^.'*(w),  (for  the  idle  distinction  between  at 
and  in^  would  not  now  be  endured,)  or  "my  estate  of 


(o)  Lfmacfn»  d.  Mitigt  v.  BUgU^ 
Cowp.  362. 

(p)  Ante,  p.  173. 

{q)  2  Lev.  91 ;  3  Kel).  180 ;  1 
Mod.100;  SMod. 46,228;  3Keb. 
49 ;  4  Mod.  89  ;  1  Show.  349,  396 ; 
1  Salk.  236,  239  ;  1  Com.  337  ;  2 
Vem.  690;  Pre.  Ch.  264  ;  2Vern. 
504  ;  12  Mod.  694  ;  2  Lord  Raym. 
1.324  ;  2  P.  W.  624  ;  1  Eq.  Ca.  Ab. 
178,  pi.  18;  3  P.  W.  294;  Cas. 
Temp.  Talb.  167  ;  Amb.  181  ;  2 
Atk.  38, 102  ;  3  Atk.  486  ;  1  Ves. 
Sen.  10 ;  2  Id.  48  ;  2  Bl.  938  ;  1 
H.  Bl.  223 ;  Willes,  296 ;  Uoflft, 
95,  100 ;  4  D.  &  £.  89  ;  1  Bos.  & 


PnU.  New  Rep.  336 ;  11  East,  618; 
3  Brod.  &  Bingh.  86 ;  2  Sim.  264. 

(r)  Maearee  v.  Tall^  Amb.  181 ; 
Fletcher  v,  Smiton^  2  Dam.  666 ; 
Roe  d.  AUpori  v.  Baeony  4  Mau.  &  S. 
366.  See  alBo  Jonffsma  y.  Jongsma, 
1  Cox.  362. 

(s)  1  Yes.  sen.  226. 

(0  Maearee  t.  Tally  Amb.  181. 

(«)  Ibbetscn  y.  BeekwUhy  Cas. 
Temp.  Talb.  167  ;  Barry  v.  Edge- 
worth,  2  P.  W.  623 ;  7\ifneU  r. 
Page,  2  Atk.  37 ;  S.  C.  Barn.  Ch. 
Rep.  9  ;  HMfaet  d.  Cawper  v.  Mar- 
ten,  1  Dum.  &  £.  411  ;  Uthwatt  v. 
BrgwuX,  6  Taant.  317,  stated  infra* 
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CHAP.  XXXIII.  Ashton  "  (.r),  or,  (which  it  was  said  would  have  been  the 
Or  other  ex-  game  in  construction.)  "my  Ashton  estate^'  (y).  and  so  of 

pressionB  appli-  /  ^  \t^/ 

cable  to  corpus  «  all  mv  estate^  lands,  &c.  called  or  known  by  the  name 

only.  ^  ,  ^ 

of  the  Coal  Yardy  in  Ute  parish  of  St.  Cfiles,  London  "  (z), 

or  of  "  all  that  estate  /bought  of  A  J"'  (a). 

Reference  to         So  in  the  casc  of  Gardner  v.  Harding  (i),  it  was  held 

^tXti^ve  of     that  a  devise  to  G.  of  "  my  freehold  estatey  consisting  of 

-^"'""-      thirty  a^res  of  la«d,  more  or  less,  with  the  dweUing-hli 

and  all  erections  on  the  said  farm,  situate  at ,  in  the 

county  of y  now  in  the  occupation  of  G^."  vested  in  G. 

an  estate  in  fee-simple. 
\*  Esutei,  that      So  whore  (c)  a  testator  gave  to  his  wife  H.  all  his  real 
lands/'  situate,  and  pcrsonal  estates  whatsoever,  that  is  to  sat/y  his  landy 

homeSy  and  all  other  buildings  situate  in  Stamford  BridgCy 
in  the  county  of  Yorky  upon  his  estatey  and  likewise  all  his 
household  furniture  and  stock  in  trade  unto  the  said  H., 
it  was  decided  that  H.  took  the  fee  in  the  real  estate. 
Peiiiward  v.  The  preceding  cases  seem  to  overrule  Pettiward  v.  Pres- 
ruled.     "^  '  cott  {d)y  where  Sir  W.  Cfranty  M.  R.  held,  that  a  devise  to 

R.  P.  of  the  testator's  ^*  copyhold  estate  at  Putney ,  consist- 
ing of  three  tenementSy  and  now  under  lease  to  A.  B.  for  a 
term,"  &c.  conferred  an  estate  for  life  only,  his  Honoar 
being  of  opinion  that  the  testator  did  not  mean  to  speak 
of  the  quantity  of  interest,  but  merely  of  the  corpus  or  sub- 
ject of  disposition.  The  M.  R.  relied  upon  the  dictum  of 
Lord  Kenyony  in  Fletcher  v.  Smiton  {e)y  who  cited  Lord 
Harduncke's  observation  in  Goodvjyn  v.  Goodwyn  {g)y  that 

{x)  Chi€hetlterY,OxmdenyAX^Miii.  (c)  Dennd,  Biehard8<m,Y,Hoody 

176  ;  8.  C.  on  Appeal,  4  Dow.  92.  7  Taunt.  36. 

(y)  Id.  (d)  7  Ves.  541.    See  abo  Ckarl- 

{z)  Eoed.Chiidy.}Vnffh$y7EaeSty  tan  v.  TayloTy  3  Vee.  Ik  Bea.  160, 

250  ;  and  see  Price  v.  Oibsony  2  Ed.  where  his  Honor  avoided  deciding 

115  ;  Stewart  v.  Oarretty  3  Sim.  308.  whether  a  reference  to  the  oecupa- 

(a)  Bailu  ▼.  Galey  2  Ves.  sen.  48.  tion  restnuned  the  operation  of  the 

(b)  3  J.  B.  Moore,  565.    See  alao  word  ''  estate." 

Paris  v.  MOlery  5  Man.  &  S.  408,         (e)  2  Dum.  &  £.  658. 
hut  vide  infra.  (^)  1  Ves.  sen.  228. 
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HO  case  bad  occurred  in  which  it  had  been  held  that  the  chap,  xxxm. 
fee  passed  by  the  devise  of  an  estate,  if  the  testator 
added,  in  the  occupation  of  any  partictdar  tenant ;  but  Lord 
Kent/on  omits  the  subsequent  remark  of  this  great  lawyer, 
that  there  was  no  reason  why  ^ich  words  shovld  restrain  it 
more  than  locality^  which  he  observed  would  not. 

In  some  recent  cases  too,  a  doctrine  has  been  advanced  '*  The  said  pro. 
which  seems  to  be  scarcely  reconcilable  with  the  preced-  not  to  paas  the 
iiig  cases.     Thus  in  the  case  of  Doe  v.  Clarke  (h)  where 
the  devise  was  in  the  following  words :  **  I  also  give  and 
bequeath  to  my  brother  Richard  Clarke,  all  that  dwelling- 
house,  malt-kiln,  stable,  and  garden,  with  all  lands  apper- 
taining to  the  same,  lately  in  the  possession  of  John  Steele, 
of  Wybunbury,  or  his  mortgagee ;  the  said  property  lying 
and  being  in  the  township  of  Wybunbury."     One  of  the 
grounds  on  which  it  veas  contended  that  this  devise  passed 
the  fee,  was,  that  the  word  "  property  "  occurred  in  it ;  but 
the  Court  observed,  that  the  word  "  property"  was  not  used 
tiiere  to  describe  the  quantum  of  the  estate  to  be  taken, 
but  the  local  situation  of  the  premises ;  and  accordingly 
the  devisee  was  held  to  take  only  an  estate  for  life* 

The  rule  which  reads  the  word  "  estate,"  as  comprising  Rule  which 
the  testator's  interest  in  the  land,  though  accompanied  locauty  inope^ 
with  words  referring  to  locality,  has  sometimes  been  con-  strJn  <<  ^I 

•  -m         J  .J         j»         i_.    j-i  •      .     tate.  "defended. 

sidered  as  going  too  far ;  but  the  censure  seems  unjust. 
The  additional  expressions  only  shew  that  the  testator  had 
the  corpus  of  the  land  in  his  contemplation,  to  describe 
which  is  unquestionably  always  one  of  the  offices  of  the 
term  estate  so  used.  The  interest  cannot  be  included 
without  the  locality,  but  the  locality  may  without  the 
whole  interest.  Why  then  should  the  word  be  deprived 
of  the  larger  meaning  by  expressions  shewing  that  the 
testator  had  the  other  in  his  view  ? 

{h)  1  Cromp.  &  Mees.  3D.    See  also  Doe  v.  Tucker,  3  Bam.  &  Adolph* 
473^  stated,  post,  188. 
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CHAP.  XXXIII.  It  is  clear  that  the  word  estate  is  not  preyented  from 
As  to  eMtatehe^  Carrying  the  fee,  by  the  circumstance  of  the  testator  having 
lued  in  an  ex-    used  the  samo  word  in  another  devise,  where  it  can  have 

>ress  derise  for 


presj 
life. 


Orin  an  express 
devise  in  fee, 
immateriaL 


no  such  operation,  because  the  devisee's  interest  is  there 
expressly  confined  to  his  life. 

Thus  in  RandaU  v.  TwMn  (i\  where  a  testator  devised 
to  his  niece  J.  fourteen  dwelling-houses,  with  their  appur- 
tenances, (minutely  describing  them,)  cXl  which  estates^ 
being  copyhold,  and  held  of  the  manor  of  K.,  he  devised 
to  the  said  J.,  for  her  separate  use,  for  her  life,  and  after 
her  decease  to  her  son  M. ;  it  was  held,  that  M.  took  the 
fee  by  force  of  the  word  estates;  which  it  was  considered 
was  farther  strengthened  by  a  direction  introduced  into 
the  devise,  that  so  long  as  W.  should  choose  to  live  in  a 
certain  house,  (part  of  the  devised  property,)  and  should 
keep  the  same  in  repair  he  should  not  be  charged  more 
than  his  present  rent  (k). 

By  parity  of  reason,  too,  it  is  clear  that  where  the 
word  estate  occurs  elsewhere  in  the  same  will,  in  company 
with  express  words  of  limitation  in  fee,  its  operation  to 
confer  the  inheritance  is  not  thereby  restrained  (/). 


(»)  6  Taunt.  410,  and  Ibbetson 
T.  Beckwith,  Cas.  Temp.  Talb.  167 ; 
but  see  the  observation  of  WUUSy 
C.  J.,  in  Moone  v.  Heasemtmy  Willes, 
138,  in  regard  to  the  word  "  inheri- 
tance," which  is  inconsistent  with 
the  principle  of  these  and  many  other 
cases. 

{k)  The  cases  stated  in  the  text 
seem  to  oyerrule  Awse  y.  Mdhuishy 
1  B.C.C.619,  where  Mr.  Baron  E^ 
held,  that  a  devise  by  a  testator  of 
aU  his  estates  and  effects,  lands  and 
hereditaments,  to  A.  and  B.  during 
their  joint  lives,  and  to  the  gurvivar 
ofthem,  did  not  carry  a  fee  to  the 
survivor,  because  the  same  words 


were  used  in  devising  the  express 
estate  during  the  joint  lives ;  but 
see  Doe  v.  GtoUlimy  2  Nev.  &  l£an« 
247,  stated  post,  p.  188. 

(0  Uthwatt  V.  Bryanty  6  Taunt. 
817,  stated  infra.  See  also  Ibbetaon 
v.  BeckwUhy  Cas.  Temp.  Talb.  167, 
cited  by  Mr.  Cox,  in  his  note  to 
Chegter  v.  PaitOery  2  P.  W.  336,  as 
overruling  that  case  ;  but  the  word 
estate  does  not  occur  in  the  devise  in 
fee  in  the  former  case.  The  prin- 
ciple stated  in  the  text  extends  to 
all  words  having  the  force  of  includ- 
ing the  interest ;  Norton  v.  Lndd,  1 
Lutw.  765,  infra,  post,  p.  191. 
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And  as  neither  the  association  of  the  word  "  estate  "  chap.  »mn, 
with  words  of  locality,  nor  its  being  used  elsewhere  in 
conjunction  with  express  words  of  limitation,  prevents  it 
firom  passing  the  fee,  so  those  circumstances  conjointly 
occurring  in  the  same  will,  are  equally  inoperative  to  pro- 
daee  this  effect. 

Thus  where  (m)  a  testator  devised  a  rent-charge  to  be 


groimdi  occur- 

issuing  out  of  all  his  real  estatej  lands,  tenements,  and  here-  ring  oonjomUy, 
ditaments  in  P.,  and  then  devised  his  said  estate,  lands,  &c.  nentniiM  effect 
to  M.  her  heirs  and  assigns  for  ever ;  but  in  case  she  should  tat?'  ^' 
die  under  twenty-one,  and  without  lawful  issue,  then  he 
devised  his  said  estate^  lands,  &c.  unto  A.  during  her  life, 
and  after  her  decease  the  testator  devised  all  his  said 
estate,  &c.  to  the  children  of  H.  as  tenants  in  cmnmon : 
Lord  Giffard^  M.  R.  held,  that  notwithstanding  the  con- 
nexion of  the  word  estate  with  locality  and  words  of 
limitation,  it  was  sufficient  to  cany  a  fee  to  the  children 
of  H.  His  Lordship,  however,  hesitated  to  compel  a  pur- 
chaser to  take  a  title  depending  on  that  construction,  but 
the  purchaser  consented  to  a  case  being  sent  to  the  Court 
of  King's  Bench,  and  that  Court  being  of  opinion  that 
the  children  of  H.  took  the  fee,  a  specific  performance 
was  decreed. 

So  where  (n)  a  testator  devised  the  moiety  of  the  rents 
of  his  estate,  named  Islington  and  Cove's  Penn,  in  the 
parish  of  St.  Mary,  Islington,  to  be  divided  equally  among 
his  grandchildren ;  the  other  moiety  of  the  rents  of  his 
said  estate  and  Penn  he  devised  to  his  son,  R.  Stewart, 
and  his  heirs  for  ever :  Sir  L.  ShadweUj  V.  C,  held  that 
the  grandchildren  took  the  fee,  on  the  ground  that  the 
devise  of  the  rents  of  the  estate  was  the  same  as  a  devise 
of  the  estate  itself. 

It  has  been  sometimes  thought  that  the  word  estalej  if  "Estate "wed 

(fl»)  WUkiMon  ▼.   Ckapmmi   3         (»)  Stewart  v.  OarreUt  3  Sim. 
Ra«.  145.  388. 
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CHAP.  xxxiiT.  used  as  synonymous  with,  and  as  referential  to,  an  anterior 

Ma  word  of  re-  term  of  description,  not  capable  of  carrying  the  fee,  i^ 

equally  restricted  in  its  operation. 

Thus  where  (o)  a  testator  devised  to  his  daughter  £20 
a-year  out  of  the  profits  of  his  estate  or  lands  at  Eaton,  and 
then  devised  to  his  grandson  B.  his  messuage  at  EatoUy  with 
the  houses  and  hereditaments  thereunto  belonging^  and  certain 
parcels  of  land  at  Eaton ;  and  he  declared  his  further  will 
to  be,  that  B.,  when  he  arrived  at  the  age  of  twenty-one 
years,  should  enter  upon  and  enjoy  the  above-mentioned 
estate,  with  the  hereditaments  thereunto  belonging,  situate 
at  Eaton  aforesaid.  But  he  provided  that  if  B.  should 
run  away  from  his  profession,  all  his  right,  title,  and  claim 
to  the  estate  of  lands  and  houses  devised  to  him  should 
devolve  and  descend  to  his  brother  M. ;  it  was  held,  that 
the  word  estate,  being  by  its  reference  restricted  to  the  an- 
tecedent words  of  devise,  did  not  pass  a  fee,  as  those 
antecedent  words  would  not  do  so ;  though  the  Court  de- 
cided that  other  expressions  in  the  will  had  that  effect  (p). 
In  Randall  v.  Tuchin,  Gibbs,  C.  J.  referred  to  this  case 
as  decided  on  the  principle,  that  the  word  estate  was  merely 
used  as  a  word  of  reference,  and  meant  no  more  than  the 
expression  to  which  it  referred.  In  opposition  to  such  a 
principle^  however,  may  be  adduced  the  case  of  Doe  d.  AU- 

Held  not  to  be  port  V.  Bacon  {q)  where  a  testator  devised  his  lands,  mes- 
suages, and  tenements,  to  his  wife  for  her  life,  and  after 
her  decease  then  all  the  ^^  said  estates  "  to  be  divided  among 
his  sons,  J.,  6.,  H.,  and  P.,  and  his  son4n4aw  C,  share  and 
share  alike ;  and  it  was  held,  that  the  sons  and  son-in- 
law  took  the  fee. 

Eitate,  used  as       So  in  the  casc  of  UtJiWott  V.  Bryant  (r),  where  a  testa- 

(o)  Doe  d.  BaU8  v.  ChyUm,  8  not  come  upon  any  of  his  heredita* 

East.  141.  inents. 

(jp)  Principally  a  direction  that         (q)  4  Man.  &  Selw.  S66. 
N.  B.  (the  husband  of  one  of  the  (r)  6  Taunt.  317  ;  but  see  IMkv 

testator's  coheiresses  at  law,)  should  Clarke,  1  Cromp.  &  Mee.  39* 
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tor  devised  aU  his /refold  landsy  tenements^  tithes  ^  Jieredita"  chap,  xxxnu 

mentSy  and  pretnises^  in  the  parish  of  B.y  to  certain  persons  «w«rd  of  refer- 

for  life,  vrith  remainders  over,  and  on  a  given  event  devised  fee. 

his  saidjreehold  estate  in  the  parish  of  B.  to  his  daughters, 

as  tenants  in  common ;  and  in  case  such  his  said  children 

shonld  die  in  the  lifetime  of  his  wife,  then  he  devised  aU 

his  said  freehold  estate  in  the  parish  of  B.  to  his  wife  and 

her  heirs  for  ever :  It  was  contended,  that  inasmuch  as  the 

testator  had  twice  described  the  subject  of  devise  by  words 

not  capable  of  carrying  the  fee,  when  he  afterwards  devised 

it  by  the  term,  '^  the  said  freehold  estate  in  the  parish  of 

B.**  he  thereby  gave  only  the  same  thing  aa  he  had  before 

given,  and  that  therefore  the  daughters  took  estates  for 

life  only ;  but  the  Court  certified  that  they  to6k  the  fee. 

It  is  established  that  the  word  estate  occurring  merely  Word  "estate" 
in  the  introductory  clause  in  the  will,  by  which  the  testa-  u^^^rj^  "*" 
tor  professes  in  the  usual  manner  his  intention  to  dispose  ^  °^' 
of  all  his  worldly  and  temporal  estate,  will  not  have  the 
effect  of  enlarging  the  subsequent  devises  in  the  will  {s). 
As  where  a  testator  says,  **  As  to  all  my  worldly  estate,  I 
dispose  thereof  as  follows ;"  and  then  proceeds  to  devise 
his  real  estate  by  a  description  which  will  not  include  the 
interest,  as  **  lands,  tenements,  hereditaments,  &c." 

Questions  frequently  arise  whether  the  word   estate  whether  "es- 
occnmng  m  a  devise  which  gives  an  express  life  estate  more  than  one 
only,  can  be  extended  by  implication  to  a  subsequent  limi- 
tation of  the  same  property,  wherein  the  subject  of  devise 
is  described  by  some  other  term.     On  this  point  it  has 
been  decided  {t\  that  where  a  testator  devised  to  his  wife 


(«)  IbbOion    V.   BeckwUhy    Cas.  Small  v.  AUmy  8  Durn.  &  E.  508 ; 

Temp.  Talbot,  167 ;  Fro^morton  v.  but  aee  Grayson  v.  AiktMony  1  Wils. 

Wright,  2  Bl.  889 ;  Loveacres  d.  833. 

Jfudge  y.  Blight,  Cowp.  364 ;  Denn  (t)  Roe   d.  Bowes   v.   BlacJtett, 

d.  Gaskim  ▼.  Gaskin,  Id.  667 ;  Wright  Cowp.  236. 
▼.  Buuellf  cited  Cowp.  661  ;  Doe  d. 
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CHAP,  xxxni.   E.  all  his  freehold  and  leasehold  messuages,  houses,  lands^ 

and  tenements,  and  all  his  estate  and  interest  therein,  for  her 
natural  life,  and  after  her  decease  he  devised  Ms  said  mes- 
stuiffes,  hoiiseSy  lands,  and  tenements^  to  S.  and  M.  as  tenants 
in  common,  the  latter  devisees  took  estates  for  life  only, 
the  words  estate  and  interest  being  left  out  in  the  devise  to 
them. 

Force  of  the  So  iu  the  caso  of  Doe  V.  Tucker  lu)  where  a  testator 

word  "estate"  ,  /    ' 

not  communi-    devised  "  uuto  mv  dearly  beloved  wife  Jane,  my  freehold 

Gated  to  other 

words  by  which  estaie.  Called  Pouncetts,  during  her  natural  life,"  and  then 

subject  of  gift 

was  subse.        after  bequeathing  his  stock,  goods,  and  chattels  to  her  for 
scribed.  life,  he  added,  *^  Item,  all  the  above  bequeathed  lands,  goods, 

and  chattels,  I  give  and  devise  "  to  &c.,  mentioning  his 
children,  without  words  of  limitation.  The  question  was, 
whether  a  fee  passed  by  the  devise  to  the  children,  and  it 
was  decided  in  the  negative. 

A  nice  question  of  this  nature  occurred  in  the  case  of 
Doe  V.  Gwillim  {ai),  where  the  testator  thus  expressed 
himself : — "  As  touching  such  worldly  estate  wherewith  it 
has  pleased  God  to  bless  me,  I  give,  demise,  and  dispose 
of  the  same  in  the  following  manner."  He  then  gave  the 
whole  of  his  estates  and  chattels  to  his  wife  during  her 
widowhood,  adding,  "  but  demeatly  to  go  to  my  dear  chiU 
dren  as  I  have  appointed  and  disposed  to  them,  in  lots  and 
in  money :  Second,  to  my  son  J.,  I  leave  ten  pounds  out 
of  my  goods  and  chattels  to  be  paid  him  :  Thirdly,  to  my 
son  H.,  I  leave  the  pece  of  ground,  called,  &c.,  to  him, 
his  lawful  aires  for  ever,  and  if  no  aires,  to  his  next  bro- 
U  ther  and  his  lav^ul  aires  for  ever :  Fourthly,  to  my  son 

G.,  I  leave  the  pece  of  ground,  &c.  [similar  devises  to 
other  sons,  with   words  of  inheritance;]   also,   to   my 

(fi)  3  Barn.  &  Adolph.  473.    See      &  Jann.  Cone.  WiUs,  3rd  Ed.  240. 
this  case  referred  to  7  Adolph.  &  Ell.  {x)  5  Barn.  &  Adolph.  122 ;  S.  G. 

206  ;  and  bqc  some  remarks  2  Hay.      2  Nev.  &  Man.  247. 
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son,  J.,  I  leave  my  dwdHng-hause  and  naiJrshopy  and  sider"  chap,  mlxui. 
milij  stables  and  pigs-coU  gardeny  brewhouse^  and  the  pece 
of  ground  adjoining  it ;  also,  mj  goods  and  chattels  and 
living  stock  that  I  shall  leave ;  also  to  my  daughter,  M., 
I  leave  the  house,  called,  &c.  and  to  her  son  H.  and  her 
lawful  aires  for  ever."  The  Court  of  King's  Bench  held, 
that  J.  took  an  estate  for  life  only  in  the  dwelling-house, 
nail-shop,  &g.;  the  Court  relying  chiefly  on  the  circum- 
stance, that  the  testator  had  used  words  of  limitation  in 
every  other  instance ;  and  one  learned  Judge  expressed 
his  indisposition  to  carry  the  effect  of  the  word  *'  estate  " 
farther  than  had  been  done  already. 

But  it  cannot  be  doubted  that  where  a  testator  devises 
an  estate,  with  or  without  words  of  locality,  to  A.  for  life, 
and  then  gives  '^  the  same  "  to  B.,  the  latter  devise  would 
cazry  the  inheritance  (y).  In  the  case  of  Wight  v.  Leigh  {z\ 
indeed,  the  contrary  seems  to  have  been  taken  for  granted ; 
but  the  point  underwent  no  discussion,  and  was  probably 
overlooked. 

Of  course  the  operation  of  the  word  "  estate  "  to  confer  "  Estate "  re. 
an  estate  in  fee,  may  be  controlled  by  the  context.  As  context.  ^ 
where  {a)  the  testator  devised  to  his  nephew  G.  all  his 
estates^  lands,  tenements,  and  hereditaments  in  H.,  with  a 
general  limitation  over  in  case  any  of  his  nephews  died 
under  twenty-one  {b) ;  and  in  a  subsequent  part  of  his  will 
declared  it  to  be  his  intent  to  prevent  waste  by  making  his 
nephews  tenants  for  life  only ;  and  authorized  them,  in  case 

(jt)  See  Challenger  y»  Sheppardy  ingontheeffect  of  the  word'' issue." 

8  Diun.  &  £.  597,  ante,  177.  In  the  devise  in  question^  however, 

(g)  15  Ves.  564^  stated,  post.  the  mention  of  issue  occurs  only  in 

(a)  Bruce  v.  Bainbridge,  6 Moore,  the  power. 

1  ;  S.a2  Brod.  &  Bing.  12a  The  (b)  That  this  would  also  have 

principle  above  stated  seems  to  be  given  the  devisee  an  implied  fee,  see 

the  true  ground  of  this  decision,  ante,  p.  176« 
though  it  was  much  urged  as  turn- 
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CHAP.  XXXIII.  they  married,  to  make  settlements  upon  their  wives,  and 

dispose  of  their  estates  among  the  issue  of  such  marriages : 
it  was  held  that  G.  took  only  an  estate  for  life. 

But  it  has  been  held  (c),  that  the  mere  circumstance  of 
the  testator's  subjecting  the  property  to  a  certain  ajmuity 
during  the  life  of  the  devisee,  vntJi  a  considerable  augmenta- 
tion of  it  after  her  decease^  did  not  evince  an  intention  to 
give  her  only  an  estate  for  life,  under  a  devise  of  aU  his 
property  both  real  and  personal  for  ever. 

» Property."         This  Icads  to  the  remark,  that  the  word  property  is 

equivalent  to  estaie^  in  its  operation  to  pass  the  interest 
as  well  as  the  land  {d) ;  and  the  same  construction  has 
also  been  given  to  a  devise  of  the  residue  of  the  testator's 

"  Real  effects."  "  real  effccts  "  {e) ;  though  it  will  be  remembered  that  the 

word  effects  will  not,  unaided  by  the  context,  comprehend 
land  ( g\  which  of  course  is  always  a  preliminary  inquiry. 
And  here  the  reader  is  referred  to  a  former  chapter,  for 
many  instances  in  which  the  fee  has  been  held  to  pass  by 
very  informal  expressions,  such  as  *^  all  I  am  worth,"  and 
other  similar  phrases,  which  were  adjudged  not  only  to 
embrace  real  estate,  (this  being,  in  fact,  the  principal  point 
of  contest,)  but  also  to  confer  on  the  devisee  an  estate  of 
inheritance. 

"  Inheritance."      It  is  clear,  that  the  word  inJieritance  will  carry  the 

fee  {h) ;  and  Lord  Hdt  seems  to  have  considered  the  word 


«<  Lands  of  in- 
heritanoe." 


(c)  Doe  d.  Ladjf  Dacre  v.  Roper^ 
11  East,  518. 

(i)  Roe  d.  Shell  v.  PaUiwn^  16 
East,  221 ;  Nickolls  y.  BtOcher^  18 
Yes.  194 ;  Patton  v.  Randall^  1  Jac. 
&  Walk.  189. 

{e)  Hogan  y.  JaehwMy  Cowp. 
299  ;  S.  C.  in  Dom.  Proc. ;  3  B.  P. 
C.  Toml.  Ed.  388,  stated  ante. 
Vol.  I.,  p.  666.  See  also*  (Tro^^m  v. 
Atkinson^  3  Wils.  333^  stated  ante, 


Vol.  I.,  p.  667. 

{g)  Ante,  Vol.  I.,  p.  668. 

(A)  Pwrefoy  y.  RogerB^  2  Saiind. 
388,  b.;  Widlake  y.  Harding,  Hob. 
2;  S.  G.  nom.  WhUloek  v.  Hard- 
ingy  Moore,  873,  Ca.  1218.  Accord- 
ing to  the  report  in  Moore,  the  ex- 
pression was  *'my  lands  of  inherit* 
ance,"  which  it  is  pretty  clear  would 
not  now  be  held  to  confer  more 
than  an  estate  for  life,  as  the  word 
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hereditaments  (?)  to  be  equivalent ;  but  it  is  now  esta-  chap,  xxxm. 
blished  that  a  devise  of  hereditaments  carries  only  an  "He«dita.  " 
estate  for  life  (A;).     A  devise  of  *^  all  my  copyhold  in  the 
said  hamlet  of  H./'  has  received  a  similar  construction  (/). 

It  has  been  held,  that  a  remainder  in  fee  will  pass  by  <«  Remainder/* 
the  word  remaifider.  Thus,  in  the  early  case  of  Norton  v. 
Ludd{m)y  A.  having  the  remainder  in  fee,  subject  to  a  life 
estate  in  his  mother,  devised  the  lands  to  his  sister  for 
life  after  the  decease  of  his  mother,  then  he  gave  to  J.  C. 
the  whole  remazTider  of  all  those  lands  he  had  devised  to 
his  sister,  if  he  should  survive  his  sister ;  but  if  he  died 
before  his  sister,  then  his  will  was,  that  the  whole 
remainder  and  reversion  of  all  the  said  lands  should  be  to 
the  use  of  his  sisters  and  their  heirs  for  ever.  It  was 
contended,  that  J.  C.  took  only  an  estate  for  life,  for  that 
tliese  words  referred  merely  to  the  remainder  of  the  lands, 
and  not  of  the  interest ;  but  the  Court  said  that  could  not 
be,  as  the  whole  of  the  lands  had  been  before  devised. 
It  referred  to  the  residue  of  the  estate  undisposed  of  to 
his  sister,  and,  consequently,  a  fee  passed  to  J.  C. 

So,  in  the  case  of  Bailis  v.  Gale  (n),  a  reversion  in  fee  "  Rerermon.' 
was  held  to  pass  under  a  devise  of  the  "  reversion  "  of 
certain  tenements.  But  in  the  anterior  case  of  Peitan  v. 
Banks  (o),  (which  was  not  cited  in  Bailis  v.  Gale^)  where 
a  man  devised  lands  to  his  wife  for  life,  and,  as  to  the 
said  lands,  he  gave  the  reversion  to  A.  and  B.,  to  be 

^inheritance"  is  merely  to  iden-  Dum. &  £.  668;  8  Id.  176 ;  1  Bos. 

tiiy  the  lands.    Ab  to  the  exprea*  &  Pul.  668,  S,  C>;  Doe  d.  Small  v. 

Bion  **  trustees  of  inheritance,"  see  Allen^  8  Dum.  &  £.  603. 

post,  next  chapter.  (/)  Doe  d.  Winder  ▼.  Lawes^  7 

(«)  SmUh   V.   TindaU,  11  Mod.  Adol.  &  £U.  196. 

103.    See  also  LydcoU  v.  JViUows,  (m)  1  Lut.  766. 

3  Mod.  229.  (n)  2    Yes.   sen.  48.     But   see 

{Jt)  HopeweU  v.  Achland,  1  Salk.  And.  28^1. 

239  ;  Cunning  v.  Canning^  Moseley,  (o)  1  Vem.  46. 
240;  Denn  d.  MeUor  v.  ^oor^  6 
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oHAP.  xxxin.  equally  divided  betwixt  them ;  it  was  held,  that  A.  and 

B«  were  tenants  in  common  /or  life  only ;  and  Serjeant 
Maynard,  at  the  bar,  said  he  remembered  a  stronger 
case,  in  which  a  man  having  given  lands  to  his  wife  for 
life,  devised  the  reversion  to  A.  and  B.,  A.  being  his  heir 
at  law;  yet  it  was  adjudged  that  B.  took  an  estate  for  life 
only. 
Remark  on  The  onlv  distinction  between  these  cases  and  Bmlis  v. 

Banki,  a^d  Goley  is,  that,  in  the  latter,  the  testator's  estate  consisted 
^  '  of  a  reversion,  whereas  in  the  two  cases  just  stated  the 
subject  to  which  the  word  '^  reversion''  was  applied,  was  the 
interest  remaining  undemsedy  after  the  limitations  created 
by  the  will.  This  circumstance,  however,  seems  not  te 
vary  the  principle,  and  it  is  probable  that  the  word  revere 
sion  would  now  be  held,  on  the  authority  of  BaiKs  v. 
Gale,  to  paas  a  fee,  even  in  Ga>ses  of  the  latter  class. 

But  though  the  words  remainder  and  reversiany  applied 
to  property  of  this  description,  will  pass  the  testator's 
entire  interest  therein,  yet  it  is  clear  that  the  terms  residue 
and  remainder,  as  ordinarily  used  in  residuary  clauses, 
will  not  have  such  effect. 

It  has  been  held,  that  a  devise  of  freehold  lands,  witit 
'I  Rii^t  and  oU  right  and  title  to  the  same,  carries  the  fee  (p) ;  and  the 
"intereat"  ^^^^  "interest"  would  unquestionably  have  the  same 
"  Part,"  effect  Iq).     Whether  the  word  part  or  share  is  to  be 

deemed  inclusive  of  the  testator^s  interest,  seems  to  be 
vexata  quaestio.  In  Bebb  v.  Penqt/re  (r),  A.  and  B.  being 
seised  in  fee  of  an  estate  in  undivided  moieties,  A.  devised 
to  B.  his  half  part.  As  B.  was  the  testator's  heir  at  law, 
it  was  not  necessary  to  determine  the  quantum  of  his 
estate  under  the  devise;  but  Lord  EUenbormyh  thought 

(/>)  Sharp  T.  Sharpy  4  Moore  &  Pay.  445. 
(q)  Andrew  y,  Southowe,  5  Dozn.  &  E.  292.  (r)  11  East^  160. 
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that  the  words  were  sufficient  to  carry  a  fee,  and  inti-  chap.  xxxm. 
mated  his  dissent  from  the  case  of  Pettiwood  v.  Cocke  {s). 
His  Lordship,  however,  as  elsewhere  noticed  in  regard  to 
another  learned  Judge (<),  misconceiTed  this  case;  the 
original  devise  giving  an  estate  tail,  and  not  the  fee- 
simple,  as  was  represented  at  the  bar.  The  case  of  Mid- 
dleton  V.  Swaine  (u)  was  more  immediately  in  point,  but 
was  said  to  be  dirtbguiahable,  inasmuch  as  the  word 
**  share  "  referred  to  the  corpus  of  the  subject,  which  con- 
sisted of  New  River  shares.  In  the  subsequent  case  of 
Paris  V.  Miller  (<r),  a  testatrix  devised  as  follows : — 
^I  devise  and  bequeath  my  share  of  the  Bastile,  and  word^tiiare" 

..  'A      1         M    /^  1  'ji  *«i»  held  to  pass  the 

other  estates^  situate  at  C,  and  now  m  the  occupation  of  fee,  but  with 
Mr.  T.,  &c.,  to  my  sister  W. ; "  and  W.  was  held  to  take  text. 
the  fee;  Lord  EBenbarough  observing,  that  the  words 
^  my  share  '*  were  used  as  denoting  the  interest ;  those 
which  follow,  the  thing  devised,  and  its  locality ;  and  the 
latter  words,  which  described  the  occupation,  related  to 
the  last  antecedent,  namely,  the  estates,  and  not  to  the 
word  "  share.** 

But  if  the  word  ^*  share  **  be  capable  *proprio  vigore  of  Remuk  on 
canying  the  fee,  as  being  descriptive  of  the  testator's 
interest,  there  seems  to  be  no  reason  why  it  should  be 
restrained  by  words  of  locality,  or  other  expressions 
applicable  to  the  corpus  of  the  hmd,  seeing  that  the  word 
'^  estate "  (jf)  is  not  neutralised  by  such  an  associatioiL 
Although,  however,  in  the  case  of  Paris  v.  MiUer^  the 
Court  appears  to  have  thought  that  the  word  *^  share " 
would  pass  the  fee,  yet  it  cannot  safely  be  considered  as 
an  authority  for  this  position,  for,  independently  of  such 

(«)  Cro.  £1.  52.  2  Vera.  388. 

(t)  SeeMwmsY.Heaseman^WmeB,         («)  Skinn.  899. 
143 ;  and  remark  2  Jarin.  Pow.  403,         (x)  5  Man.  &  S.  408. 
n.    See  a:im>  Woodward  y.Glatbrooty         (y)  Vide  ante,  181. 

VOL.  II.  O 
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CHAP,  xxxnt,  reasoning,  there  waa  strong  ground  to  contend  that  the 

devisee   took  the    inheritance    by  force  of*  the  word 
"  estates." 


Effect  of  recent 
enactmeDt 
(1  Vict.  c.  26, 
8.  28). 


A  derue  with- 
out  words  of 
limitatioD,  to 
pass  the  fee. 


Remarks  on 
new  rule. 


V.  Perhaps  there  was  no  one  of  the  old  rules  of  tes- 
tamentary construction  which  so  directly  clashed  with 
popular  views,  as  that  which  required  words  of  limi- 
tation, or  some  equivalent  expression,  to  pass  the  in- 
heritance ;  and  hence  the  attention  of  the  framer  of  the 
recent  act  of  1  Vict.,  c.  26,  was  naturally  directed  to 
the  abolition  of  this  technical  doctrine.  Accordingly,  by 
section  28,  it  is  enacted,  **  That  where  any  real  estate 
shall  be  devised  to  any  person  without  any  words  of 
limitation,  such  devise  shall  be  construed  to  pass  the  fee- 
simple,  or  other  the  whole  estate  or  interest  which  the 
testator  had  power  to  dispose  of  by  will  in  such  real 
estate,  unless  a  contrary  intention  shall  appear  by  the 
will." 

The  effect  of  the  enactment,  it  will  be  observed,  is  not 
wholly  to  preclude,  with  respect  to  wills  made  or  repub- 
lished since  the  year  1837,  the  question,  whether  an 
estate  in  fee  will  pass  without  words  of  limitation,  but 
merely  to  reverse  the  rule.  Formerly,  nothing  more 
than  an  estate  for  life  would  pass  by  an  indefinite 
devise,  unless  a  contraiy  intention  could  be  gathered 
from  the  context.  Now  an  estate  in  fee  will  pass  by  such 
a  devise,  *'  unless  a  contrary  intention  shall  appear  by  the 
ynlV*  The  onus  probandi  (so  to  speak)  will,  under 
the  new  law,  lie  on  those  who  contend  for  the  restricted 
construction;  but  as  that  construction  rarely  accords 
with  the  actual  intention  of  a  testator,  it  will,  pro- 
bably, not  often  occur,  that  the  Courts  will  be  called 
on  to  apply  the  proviso,  which  saves  the  effect  of  a 
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restrictiye  context;  so  that  there  seems  no  reason  to  chap,  xacxm. 
apprehend  that  the  newly  enacted  rule  vrill  be  so  prolific 
of  qualifications  and  exceptions  as  that  doctrine  which 
it  has  superseded.  Upon  the  whole,  the  enlargement  of 
the  operation  of  an  indefinite  deyise,  may  be  regarded 
38  one  of  the  most  salutary  of  the  new  canons  of  inter- 
pretation which  hare  emanated  from  the  legislature. 


o2 
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CHAPTER  XXXIV. 


ESTATES  OF  TRUSTEES. 


Uses. 


Whether  de-         The  question  whether  a  devise  to  uses  operates  by 
the  Statute  of    virtue  of  the  Statutes  of  Wills  alone,  or  by  force  of  those 

statutes  concurrently  with  the  Statute  of  Uses,  has  been 
the  subject  of  much  learned  controversy  (a).  The  pre- 
vailing, and,  it  is  conceived,  the  better  opinion  is  in  favour 
of  the  latter  hypothesis;  the  only  objection  to  which 
seems  to  be,  that,  as  the  Statute  of  Uses  preceded  the 
Statutes  of  Wills,  uses  created  under  the  testamentary 
power  conferred  by  the  latter  statutes  could  not,  at  the 
time  of  the  passing  of  the  Statute  of  Uses,  have  been  in 
the  contemplation  of  the  legislature.  The  futility  of  this 
objection  has  been  so  often  exposed,  that  it  is  not  intended 
here  to  revive  the  discussion,  more  especially  as  the  point 
has  not,  in  general,  any  practical  influence  on  the  con- 
struction of  wills;  for  even  those  who  assert  that  the 
Statute  of  Uses  does  not  apply,  admit,  and  the  authorities 
conclusively  shew  (i),  that  a  devise  to  A.  and  his  heirs, 
simply  to  the  use  of  B.  and  his  heirs,  would  vest  the  fee- 
simple  in  B.,  if  not  by  force  of  the  statute,  yet  in  order 
to  give  effect  to  the  manifest  intention  of  the  testator. 

(a)  1  Sand.  Uses,  195  ;  2  Fonbl.  Ab.  388,  pi. ;  Harris  v.  Pvgh,  12 
Treat.  Eq.  24 ;  and  1  Sagd.  Pow.,  Moore,  577.  And  see  Haneims  r. 
6th  Ed.  173.  Luseombey  2  Swanst.  Q&2;  Doe  r. 

(b)  S^nmn  v.  Turner^  1  Eq.  Ca.  FiM,  2  Bam.  &  Adol.  564. 
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Sach  intention,  however,  seems  to  be  apparent  only  chap.xxxiy. 
when  examined  through  the  medium  of  the  Statute  of 
Use^.  We  must  suppose  the  testator  to  be  acquainted 
with  the  effect  of  that  statute,  in  order  to  gather  from 
such  a  devise  an  intention  to  confer  the  legal  estate  on 
the  ulterior  devisee.  On  the  other  hand,  it  is  clear,  that 
a  devise  to  the  use  of  A.  and  his  heirs  in  trust,  for  or  for 
the  use  of  B.  and  his  heirs,  would  vest  the  legal  inheritance 
in  A.  in  trust  for  B.,  and  not  cany  it  on  to  B.  Either  this 
must  be  by  the  effect  of  the  Statute  of  Uses  forbidding 
the  limitation  of  a  use  upon  a  use,  or,  supposing  that 
statute  not  to  operate  upon  wills,  it  must  be  (as  in  the 
former  case,)  the  result  of  presuming  the  testator  to  intend 
by  the  devise  in  question  to  produce  the  same  effect  as 
such  limitation  introduced  into  a  deed  would  have  done 
by  force  of  that  statute.  It  is  evident,  therefore,  that,  in 
such  cases,  the  question,  whether  the  Statute  of  Uses 
applies  to  wills,  does  not  arise.  And  in  practice,  little 
or  no  attention  seems  to  have  been  paid  to  the  difficulty 
suggested  by  an  eminent  writer  (c),  that,  under  a  devise 
to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  if  A. 
should  die  in  the  testator's  lifetime,  the  devise  to  B. 
might  possibly,  under  the  Statute  of  Uses,  fail  at  law  for 
want  of  a  seisin  to  serve  the  use.  Indeed,  the  writer  in 
question  himself  observes,  in  solution  of  his  own  difficulty, 
that,  as  every  testator  has  a  power  to  raise  uses  either  by 
the  joint  operation  of  both  statutes,  or  by  force  of  the 
Statute  of  Wills  only,  possibly  the  Courts  would,  in 
&vour  of  the  intention,  construe  the  devise  as  a  dispo- 
sition, not  affected  by  the  Statute  of  Uses,  but  as  giving 
the  fee  to  B.  immediately.  Perhaps,  however,  there  would 
be  some  difficulty,  in  principle,  in  adopting  this  construc- 

(c)  1  Sugd.  Pow.,  6th  Ed.  175. 
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tion ;  for,  if,  in  the  event  of  A.  snrviying  the  testator,  the 
nse  would  have  been  executed  by  the  operation  of  the 
Statute  of  Uses,  to  hold  the  result  to  be  different,  in  con- 
sequence of  the  death  of  A.  in  the  lifetime  of  the  testator, 
would  be  to  make  the  construction  of  the  devise  depend- 
ent on  events  subsequent  to  its  inception.  Supposing 
the  devise  to  be  void  at  law,  it  is  clear  that  equity  would 
compel  the  heir  to  convey;  but  probably  the  Courts 
would  struggle  hard  against  adopting  a  construction 
which  would  invalidate  it  ev^i  at  law.  The  occurrence 
of  the  question  may  of  course  be  easily  avoided  by 
devising  the  estate  inunediately  to  uses,  and  not  to  a 
devisee  to  uses  {d). 
Principle  which  Where  property,  in  which  a  testator  has  an  estate  of 
whether  per-     freehold,  is  dcvisod  to  one  person  in  trust  for  or  for  the 

fons  apparently  i/tAi^i  •  .i» 

so,  are  tnutees.  benefit  of  auothcr,  the  question  necessarily  arises,  whether 

the  legal  estate  remains  in  the  first-named  person,  or 
passes  over  to,  and  becomes  vested  in,  the  beneficial  or 
ulterior  devisee..  If  the  devise  is  to  the  use  of  A.,  intrust 
for  B.,  the  legal  estate  (we  have  seen)  is  vested  in  A.,  even 
though  no  duty  may  have  been  assigned  to  him  which 
requires  that  he  should  have  the  estate.  Where,  how- 
ever, the  property  is  devised  to  A.  and  his  heirs,  to  the 
use  of,  or  in  trust  for,  B.  and  his  heirs,  the  question, 
whether  A.  does  or  doe^  not  take  the  legal  estate,  depends 
chiefly  on  the  fact  whether  the  testator  has  imposed  upon 
him  any  trust  or  duty,  the  performance  of  which  requires 
that  the  estate  should  be  vested  in  him.  If  he  has  not,  the 
legal  ownership  passes  to  the  beneficial  devisee ;  and  the 
first-named  person  is  regarded  as  a  mere  devisee  to  uses, 
filling  the  same  passive  office  as  a  releasee  to  uses  in  an 

{d)  See  farther,  on  this  subject,  tion,  on  the  constraction  of  poweri 
Stigd.  Pow.,  4th  Ed.  173,  where  it  created  by  will,  depends  upon  Hub 
is  shewn,  that  an  important  ques-     point. 


ESTATES  OF  TRUSTEES.  199 

ordinary  conyeyance  by  lease  and  release.     And  the  fact,  cbap.  xxxit. 
that  the  testator,  in  a  series  of  limitations,  employs  some- 
times the  word  use,  and  sometimes  the  word  trusty  is  not 
considered  to  indicate  that  he  had  a  different  intention 
in  the  respective  cases. 

Thus,  where  (e)  a  testator  devised  lands  to  A.  and  his  words  km  and 
hei»  in  trost,  and  for  the  several  uses  and  purposes  after-  1^^  "' 
mentioned,  viz.  to  pay  the  rents  to  certain  persons  for  the 
life  of  B.,  and,  after  her  decease,  to  the  me  of  C.  and  D. 
during  their  lives  and  the  life  of  the  longest  liver, 
remainder  to  the  use  of  A.  and  his  heirs  during  the  lives 
of  C.  ajid  D.,  and  the  life  of  the  longest  liver,  to  preserve 
contingent  remainders ;  and,  after  the  several  deceases  of 
C.  and  D.,  then  in  trust  for  the  heirs  male  of  the  bodies 
of  C.  and  D. ;  remainder  to  the  nse  of  T.  in  fee.  After 
B.'s  death,  C.  and  D.  suffered  a  recovery,  which  was  con- 
tended to  be  void,  on  the  ground  that  the  limitation  to 
the  heirs  male  of  their  bodies  was  equitable,  and,  therefore, 
did  not  make  them  tenants  in  tail  ( —  a  point  which  is  dis- 
cussed in  a  future  chaj>ter) ;  but  Lord  EUenborouyh  ob- 
served, that  the  testator  employed  the  words  ^*  use  "  and 
"  trust "  indifferently,  and  both  were  within  the  operation 
of  the  statute  (^). 

So,  it  is  clear,  that  the  mere  change  of  language,  in  Effector 
a  series  of  limitations,  by  substituting  words  of  direct  giugf  of Umita- 
gift  to   the  persons  taking  the  beneficial  interest,  for  d^ngw^ds' 
the  phrase  "  in  trust  for,"  will  not  clothe  such  persons  ®^  ^^^^  ^ 
with  the  legal  estate,  if  the  purposes  of  the  will,  in  any 
possible  event,  require  that  the  legal  estate  should  be  in 
the  trustees  (h). 

But  the  Courts  strongly  incline  to  give  the  devise  such 

{e)  Doe  d.  Collier  v.  Tenyy  11  trine,  that  uses  created  by  wiU  are 

East,  377.  within  the  Statute  of  Uses. 

(jg)  It  is  evident,  therefore,  that  (A)  Doe  d.  Tomkyns  v.  Willan^  2 

his  Lordship  concurred  in  the  doc-  Bam.  &  Aid.  84  ;  MurthwaUe  v. 
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CHAP,  xxxiv.  a  constmction  as  will   confer  on  the  trustees  estates 

co-extensive  with  those  interests  which  are  limited  in  the 
terms  of  trost  estates,  if  the  other  parts  of  the  will  can 
hj  any  means  be  made  consistent. 

luatricdve  Thus,  whcrc  (i)  the  testator's  real  estate  was  devised  to 

operation  of  ^  ' 

word*  of  gift,     trustees,  their  survivors  or  survivor,  and  their  or  his  heirs, 

&c.,  to  secure  a  life  annuity  (which  was  to  be  paid  out  of 
the  annual  income,)  and  then  in  trust  for  the  testator's  chil- 
dren, until  they  should  attain  twenty-one,  *^  and  then  unto 
and  among  them,  share  and  share  alike,  as  tenants  in  com- 
mon, and  not  as  joint-tenants ; "  and  the  will  contained 
clauses  empowering  the  trustees  to  grant  leases  of  the 
estates,  and,  if  they  should  think  it  advisable,  to  sell  any 
part  thereof  at  any  time  after  his  (the  testator's)  decease. 
It  was  held,  notwithstanding  this  expression,  that  the 
estate  of  the  trustees  was  confined  to  the  minority  of  the 
children^  being  so  restricted  by  the  express  devise  to 
them. 

Devise  of  copy.      A  dcvise  of  copvhold  lands  in  trust  for  a  minor,  and  to 

holds  "to  be  ^"^  ,  ,     i  . 

trangfemHi "  to  be  transferred  to  him  at  twenty-one,  has  been  held  to  give 

A.  at  majority. 

to  the  trustees  a  chattel  interest  only,  determinable  at  the 

majority  of  the  cestui  que  trust ;  the  Court  thinking  that 

the  words,  **  to  be  transferred,"  did  not  refer  to  a  legal 

transfer  of  the  estate  by  surrender,  (in  which  case  the 

trustees  must  have  taken  the  fee  to  enable  them  to  make 

such  surrender,)  but  merely  to  the  delivery  of  possession, 

and  admission  on  the  rolls  of  the  manor  (Ar). 

Tmatee  takes         Where  the  pcrsou  to  whom  real  estate  is  devised  for 

when^directed    the  benefit  of  another  is  entrusted  with  the  application  of 

^^py    e      ^^^  rents,  he   must,  according  to  the  principle  before 

Jenkinswy  2  B.  &  C.  357.    See  also  228 ;  Edwards  v.  Symons^  6  Taunt. 

Sandford  y.  Irfyy  3  Bam.  &  Aid.  654.  212 ;  Ackland  v.  lAttUy^  9  AdoL  & 

(•)  Doe  d.  Baddm  y.  Harris^  2  EU.  880. 

Dowl.  &  Ryl.  36.    See  alflo  Good-  {k)  Player  v.  Nicholisy  1  Ban. 

title  d.  Hn^ward  v.  WkUby^  1  Burr.  &  Cress.  336. 
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laid  down,  take  the  legal  estate,  in  order  that  he  may  chap,  zxxiy. 
have  a  command  over  the  possession  and  income. 
In  the  case  of  Shapland  v.  SmiA  (/),  the  trust  was  out  Direction  to 

^  ■*  ,  ,  pay  taxei  and 

of  the  rents,  after  deducting  rates,  taxes,  repairs,  and  repairs. 
expenses,  to  pay  such  clear  sum  as  remained,  to  S.  during 
his  life,  and,  after  his  death,  to  the  use  of  the  heirs  male 
of  his  hodj.  The  question  waa,  whether  the  use  for  life 
was  executed  in  S.,  who,  if  it  were,  was  tenant  in  tail 
male,  by  force  of  the  rule  in  ShdUjfs  ease  (m).  Mr.  Baron 
Eyre,  sitting  for  Lord  ThurloWy  thought  there  was  no 
difference  between  a  trust  to  pay  the  rents  to  a  person, 
and  a  trust  to  permit  him  to  receive  them,  (see  contra  in 
the  sequel,)  and,  therefore,  that  the  use,  in  this  case,  was 
vested  in  S. ;  but  Lord  ThurloWf  on  resuming  his  seat, 
determined,  that,  as  the  trustees  were  to  pay  taxes  and 
repairs,  the  legal  estate  during  the  life  of  S.  was  in  them. 

In  SiheHer  v.  Wilson  (n),  the  testator  devised  that  the 
trustees  should,  yearly,  during  the  life  of  his  son,  J.  W.,  to  apply  rents 

-  ,-  formaintenanoa 

receive  the  rents ;  and  he  ordered  that  they  should  be  of  cestui  que 

trus* 

implied  for  the  maintenance  of  the  said  J.  W.  The 
Court  thought,  that  it  was  intended  that  the  trustees 
should  have  a  sort  of  discretion  in  the  application  of  the 
money,  and,  therefore,  that  they  took  the  l^^l  estate. 

Indeed,  without  regard  to  the  exact  degree  of  discretion- 
ary power  lodged  in  the  trustees,  the  mere  fact  that  they 
are  made  agents  in  the  application  of  the  rents,  is  suffi- 
cient to  give  them  the  legal  estate,  as  in  the  case  of  a 
simple  devise  to  A.  upon  trust  to  pay  the  rents  to  B.  And 

(0  1  B.  C.  C.  74.  See  also^n>tm  Ab.  262,  pi.  19 ;  Silvester  d.  Law  y. 

V.  Bamsdeny  3  Moo.  612 ;  Tenny  d.  JViUan,  2  Dnrn.  &  E.  444 ;  Ourtis 

Gibbs  y.  Moody,  3  Bing.  3.  ▼.  Price,  12  Yes.  89 ;  Wykham  v. 

(m)  The  queation,  whether  the  Wykham,  18  Yes.  395 ;  Bisooe  v. 

trustees   take   any   and   what  es-  Perkins,  1  Yes.  &  Bea.  485. 

tate,  is  often  raised  in  this  manner.  (n)  2  D.  &  £.  444.   See  also  Doe 

See  Jones  T.  Lord  Say  Sf  Sele,  8  Yin.  v.  Inmrnonger,  3  East^  53;^. 
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CHAP.  XXXIV.   it  is  immaterial  in  such  a  case,  that  there  is  no  direct 

devise  to  the  trustees,  if  the  intention  that  they  shall  take 
the  estate  can  be  collected  from  the  wHl.     Hence  a  deyise 

Trust  to  pay      to  the  intent  that  A.  shall  receive  the  rents  and  pay  them 

rents  to  a  per- 

son.  over  to  B.,  would  clearly  vest  the  legal  estate  in  A.  (a). 

But  where  real  estate  is  devised  to  one  person  upontrast, 
To  permit  be-  to  permit  and  suffer  another  to  receive  the  rents,  the  bene- 
to  racdve  1^  ^<sisJi  dcviscc  takcs  the  legal  estate  and  not  the  trustee  (p). 

The  distinction  between  a  direction  to  pay  the  rents  to  a 
person,  and  a  direction  to  permit  him  to  receive  them, 
though  often  condemned,  cannot  now  be  questioned.  In 
the  case  of  Doe  d.  Leicester  v.  Biggs  (^),  Sir  James  Mans- 
field said  it  was  miraculous  how  it  came  to  be  established, 
since  good  sense  requires  in  each  case  thsit  it  should  be 
equally  a  trust  and  that  the  estate  should  be  executed  in 
the  trustee ;  for  how  could  a  man  be  said  to  permit  and 
suffer  who  has  no  estate,  and  no  power  to  hinder  the 
cestui  que  trust  from  receiving  ? 
Effect  where  Where  the  expressions  to  pay  unto  and  permit  and  suffer 

sions  areued.    to  receivc  are  both  used,  it  seems  that  the  construction 

will  (in  conformity  to  a  rule  discussed  in  a  preceding  chap- 
ter (r),)  be  governed  by  the  posterior  expression. 

Thus  in  Doe  d.  Leicester  v.  Biggs^  where  the  trost 
v^as  '^  to  pay  unto  or  permit  and  suffer  A.  to  receive  the 
rents,"  it  was  held  that  the  words  *^  permit  and  suffer," 
coming  last,  controlled  the  former  trust,  ''  to  pay,"  and 
consequently  that  the  estate  was  vested  in  A.  ( s). 

In  the  proposition  that  a  devise  to  a  person  upon  trufit 
to  permit  another  to  receive  the  rents,  vests  the  legal 

(o)  Doe  V.  Htmfrn^y  6  Ad*  &  EU.         (r)  Ante,  Vol.  I.,  p.  412. 
106.  («)  BatmightnotthealteniatiTe 

(p)  Right  d.  PkUlipsr.  Smthy  12  tenns  of  the  devise,  in  such  a  ease, 

East,  456  ;  Chreffory  v.  Henderson,  4  have  been  considered  as  giving  tlie 

Taunt.  772.  trustees  an  option  ?     This  would 

(q)  2  Taunt.  100.  have  avoided  the  repugnancy. 
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estate  in  the  latter,  it  is  assamed  that  no  duty  is  imposed  chap.  x»xiv> 
on  the  trustee,  either  expressly  or  by  implication,  reqnir^  . 
ing  that  he  should  have  the  estate,  for  in  such  case  it  is 
clear  the  trustees  will  take  the  legal  estate. 

Thus  in  Biscoe  v.  Perkins  (<),  where  a  testator  devised  Tnwt  to  pre- 
his  real  estate  to  his  executors,  their  heirs,  &c.,  for  the  «snt  ramain-' 
life  of  his  son  A.,  to  the  intent  to  support  the  contingent    ^' 
remainders  after  limited,  but  in  trust,  neyertheless,  to  per- 
mit and  suffer  his  said  son  to  receive  the  rents  for  his  own 
use  durii^  his  natural  life ;  and  after  his  decease  the  tes- 
tator devised  the  same  to  the  first  son  of  A.  in  tail.     Lord 
Eldm  held,  that  A.  did  not  take  the  legal  estate,  as  the 
purpose  of  preserving  the  contingent  remainders  required 
that  it  should  be  in  the  trustees. 

Upon  tbe  same  principle,  it  has  been  often  decided  that  To  permit  feme 
a  trust  to  permit  a  feme  covert  to  receive  the  rents  for  her  ceiye. 
separate  use,  vests  the  estate  in  the  trustees  {u). 

And  where  (<r)  a  trust  to  permit  and  suffer  the  testator's  Receipts  with 
wife  to  receive  the  rents  during  her  widowhood,  was  fol-  oftr^Snitobc 
lowed  by  a  direction,  that  her  receipts,  with  the  approba- 
tim  of  any  one  of  his  trustees^  should  be  good  ;  it  was  held, 
that  the  l^al  estate  was  vested  in  the  trustees,  it  being 
clearly  intended  that  they  should  exercise  a  control. 

And  in  a  more  recent  case(y),  a  similar  construction  was  To  permit  a. 
given  to  a  direction  to  the  trustees  to  permit  the  benefi-  rents., 
cial  devisee  to  receive  the  net  rents  and  profits;  this  term 


(0  1  Yes.  &  Bea.  485.  See  also 
WkiU  y.  Parler,  1  Soott,  642. 

(«)  HarUm  v,  Harion^  7  Darn.  & 
£.  652 ;  Doe  d.  WoodoKk  y.  ^or- 
<An)p,6Taimt.  381.  See  also  7)00  d. 
Sttphmi  y. Sootty  1  Moore  &  Payne; 
&  Cortioiiy  where  the  direction  b  to 
pay  tiiem  to  her ;  NeviUe  y.  Sain- 
derg,  1  Vcm.  416 ;  S.a  1  Eq.  Ca. 
Ab.  382,  pi.  1  Robinson  y.  Grty,  9 


East,  1 ;  Hawkins  y.  LiMcombey  2 
Swanst.  876. 

(z)  Gregory  Y.Hendersony  4Taunt. 
772,  which  compare  with  Broughton 
y.  Langl^y  Salk.  670 ;  2  L.  Baym. 
873 ;  1  Lutw.  823,  8.  C. 

(jf)  Barker  y.  Greenvooody  Exch. 
24  Noy.  1838,  reported  3  Jur.  26^ 
S.  G,  8  Law  Joum.  N.  S.  6. 
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being  used,  it  was  thought,  in  contradistinction  to  the 
.  gross  profits,  which  were  intended  to  be  received  by  the 
trustees,  and  the  surplus  paid  over  to  the  person  benefi- 
cially entitled,  both  purposes  evidently  requiring  that  the 
trustees  should  have  an  estate. 
Direction  to  Where  the  duty  imposed  on  the  devisee  is  to  sell  or 

convey  {z)  the  fee  simple,  he  is  held  to  take  the  inheri- 
tance to  enable  him  to  comply  with  the  direction ;  though 
in  such  a  case  it  is  too  much  to  affirm  that  the  testator's 
intention  cannot  in  any  other  manner  be  effected;  for,  by 
means  of  a  power,  the  trustee  might  be  authorized  to 
convey  without  himself  having  an  estate.  It  seems  to  be 
a  more  reasonable  conclusion,  however,  that  the  testator, 
by  devising  the  property  to  the  person  wBo  is  directed  to 
make  the  conveyance  or  sale,  intended  not  merely  to  make 
him  the  medium  or  instrument  through  which  to  vest  the 
estate  in  the  beneficial  devisee,  but  that  he  should  take  an 
estate  commensurate  with  the  duty  which  was  assigned  to 
him ;  and  the  ground  for  this  construction  is  obviously 
strengthened,  when  there  are  other  purposes  requiring  that 
the  trustee  should  have  some  estate. 

In  Bagshaw  v.  Spencer  (a),  a  devise  to  trustees  and  their 
heirs,  upon  trust  out  of  the  rents,  or  by  sale  or  mortgage, 
to  raise  so  much  as  should  be  sufficient  for  the  payment  of 
debts,  legacies,  and  funeral  expenses,  and  then  as  to  one 
moiety  upon  trust  for  and  to  the  use  of  B.,  for  life, 
remainder  to  trustees  to  preserve  contingent  uses,  &c., 
was  held,  by  Lord  Hardwicke,  to  vest  the  fee  in  the 
trustees,  as  they  were  "  to  sell  the  lands  "  by  virtue  of 
their  estate. 

(js)  Garth  y.  Baldwiny  2  Yes.  sen.  Qihgfm  v.  Rogers^  Amb.  93 ;  Saw- 

645;  Doed..  Booth  y.Field,2B9sn.  fordy.Irfyy  3  Bam.  &  Aid.  654; 

&  .Adolph.  664;  Doe  d.  ShdU^  v.  Doe  v.  EdUn^  4  Adol.  &  E.  582;  but 

Edlin^  4  Adolph.  &  Ellis,  582.  see  Hatoker  v.  Hawkery  3  Barn.  & 

(a)   1  Ves.  sen.  142.    See  also  Aid.  537. 
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In  this  case  the  testator  evidently  intended  the  trustees  qhap. 


XXXIY. 


to  take  the  inheritance,  as  they  were  to  raise  the  money  Remark  on 
either  out  of  the  rents,  or  by  sale  or  mortgage  of  the  s^eJ^. "' 
estate,  and  the  former  purpose  could  not  be  answereil  by 
a  mere  power ;  though  it  is  observable  that  the  construc- 
tion adopted  by  the  Court  rendered  nugatory  the  trust  for 
preserving  contingent  remainders. 

The  mere  fact,  that  the  devised  property  is  charged  with  UndB  being 
debts  or  legacies,  will  not  vest  the  legal  estate  in  the  debtoVnd  kga. 
trustees,  unless  they  are  directed  to  pay  them,  or  the  will  ^  tLs  ''^ 
contains  some  other  indication  of  an  intention  to  create  a  ^£^^.  ^^ 
tmst  for  the  purpose. 

Thus,  where  {6)  the  testator,  as  to  his  real  and  personal 
estate,  subject  to  his  debts,  legacies,  and  funeral  expenses, 
devised  the  same  as  follows,  that  is  to  say :  unto  M.  and 
W.  and  tlieir  heirs,  upon  trust,  and  to  and  for  the  several 
nses,  &c.,  following,  that  is  to  say :  to  the  intent  that  they 
the  said  M.  and  W.  or  the  survivor  of  them,  or  the  heirs, 
executors,  or  administrators  of  such  survivor,  should  in  the 
first  place  apply  the  testator's  personal  estate  in  discharge 
of  debts,  funeral  expenses,  and  such  legacies  as  he  might 
direct ;  and  as  to  his  real  estates,  subject  to  his  debts  and 
such  charges  as  he  might  then  or  thereafter  think  proper 
to  make,  he  gave  and  devised  the  same  unto  P.  for  his 
life,  with  remainders  over.  The  Court  held  that  the  estate 
was  executed  in  P.,  for  his  life.  Lord  Alvatdey^  C.J.  said, 
unless  it  appeared  manifestly  that  the  testator  intended 
that  the  trustees  should  be  active  in  paying  the  debts,  the 
legal  estate  would  not  vest  in  them.  The  question  was, 
whether  there  were  such  apparent  intention  on  the  face 
of  this  will.  It  would,  indeed,  be  much  more  convenient 
that  the  legal  estate  should  be  vested  in  trustees  for  the 
payment  of  the  debts,  than  that  the  trust  should  be  exe- 

{h)  Kenrick  v.  Ixn-d  Beauclerk,  3  Bos.  &  PuU.  178. 


/ 
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OHAP.  XXXIV.  cated  hj  the  devisee  under  the  direction  of  a  Court  of 
Equity ;  for  a  Court  of  Equity  could  not  enable  the  de- 
visee to  make  a  complete  title  to  the  estate  (c).  But  this, 
his  Lordship  added,  waa  only  an  argument  ab  inconve- 
nienti»  from  which  we  cannot  construe  the  testator  to  have 
said,  what,  in  febct,  he  has  not  said. 
To  pay  debts  in  Here,  it  may  be  observed,  that  where  real  estate  is 
laty.  devised  to  trustees  for  the  payment  of  debts  and  legacies, 

though  the  property  becomes  applicable  only  in  case  of 
the  deficiency  of  the  personal  estate,  the  trustees  take  the 
legal  estate  instanter,  independently  of  the  fact  of  the 
personalty  proving  deficient  (c/).  But  it  is  otherwise 
where  the  devise  is  in  terms  made  contingent  on  this  event, 
(the  language  of  the  will  being,  **  in  case  my  personal 
estate  shall  not  be  sufficient  to  pay  debts,  &c.,  then  I  de- 
vise," &c.)  But  even  in  such  case,  the  trustees,  on  the 
happening  of  the  contingency,  take  an  absolute  fee-simple 
in  the  whole,  which  continues  in  them,  as  to  the  residue 
of  the  property,  after  they  have,  by  a  sale  of  part  of  the 
estate,  raised  sufficient  money  to  answer  the  charge  (e). 
Whether  tnis.  In  the  caso  of  Hawker  v.  Hawker  (^),  where  an  estate 
ertate  iiTfw  or  '^^^^^  made  Saleable  by  trustees,  in  the  event  of  the  proceeds 
only  a  power  of  ^£  another  ostatc  proviug  deficient  to  pay  the  testator's 

debts,  it  appears  to  have  been  considered,  that  having 
regard  to  the  terms  in  which  the  estate  was  given  to  the 
beneficial  devisees,  in  the  event  of  its  not  being  wanted, 
(such  devises  being  framed  in  the  manner  of  r^ular  and 
formal  limitations  of  the  legal  estate,  including  one  to 
trustees  for  preserving  contingent  remainders,)  the  trus- 
tees had  a  power  of  sale  only,  and  did  not  take  the  fee. 

{e)  This  deficiency  is  now  supplied  v.  Fields  2  Bam.  &  Adolph.  66i* 
by  enactment,  1  WiU.  i,  c.  47,  s.  12.         (e)  Doe  d.  CadogoH  v.  Eioari^  7 

(tf)  AfurthwaUe  v.  JenJtuuon^  2  Adolph.  &  EUis,  696. 
Bam.  &  Crass.  d67.    See  also  Z>oe         (ff)  S  Bam.  &  Aid.  637. 
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As,  however,  the  estate  was  in  the  first  instance  actn-  c^^p.  vmv, 
ally  given  to  the  trustees  and  their  heirs,  the  point  seemGi 
to  have  been  one  of  great  nicety  and  difficulty,  and  the  pro* 
priety  of  the  decision  has  been  questioned  by  a|i  eminent 
writer  (h). 

A  different  construction  prevailed  in  the  recent  case  of  Tnutees  held 
Doe  d.  Cadogan  v.  Ewart  (i),  where  a  testator  devised  to  notwiUkiuLdT' 
A.,  B*,  and  C,  and  the  survivors  and  survivor  of  them  and  ^^lll^tiycoii- 
the  heirs  of  such  survivor  (A:),  all  his  real  estate  charged  ^^  *  '"^"^ 
with  the  payment  of  a  life  annuity  and  so  much  of  his 
debts,  legacies,  funeral  expenses,  and  the  costs  of  proving 
his  will,  as  his  personal  estate  should  not  extend  to,  upon 
the  trusts  following :  upon  trust  to  pay  the  rents  to  his 
wife  during  widowhood,  and  after  her  decease,  or  marriage 
again,  upon  trust,  to  apply  the  rents  for  the  maintenance 
of  his  daughter  J.,  until  she  should  attain  twenty-five, 
and  after  her  attaining  that  age,  upon  trust,  charged  as 
aforesaid,  for  her  and  her  heirs  and  assigns ;  but  in  case  she 
should  die  without  leaving  issue,  lawfully  begotten,  then 
the  testator  gave  the  said  real  estate  to  D.  and  £.,  their 
heirs  and  assigns  for  ever.  And  the  testator  ordained  that 
the  trustees,  for  the  performance  of  his  will,  in  order  to 
raise  money  for  the  payment  of  his  debts,  funeral  expenses, 
and  l^acies,  should,  with  all  convenient  speed,  after  his 
decease,  in  case  the  residue  of  his  personal  estate  should 
be  insufficient  for  that  purpose,  bwgain  and  sell  and  alien 
infee^mple,  any  part  qf  his  freehold  lands  before  mentioned; 


(A)  2  Sogd.  Pow.  6  Ed.  127. 

(t)  7  Adol.  &  £11.  606.  But  see 
Doe  T.  Sln>tUry  8  Adol.  &  EIL  905. 

(Jt)  These  words  might  seem  to 
make  the  trosteee  joint-tenants  for 
life^  with  a  contingent  remainder  to 
two  Bonriyors,  and  a  contingent  re- 
mainder in  fee  to  the  survivor,  (a  con- 
struction which  would  be  obviously 


inconvenient,)  but  it  has  been  de-  Devise  to  tms- 

cided  that  where  real  estate  is  devised  *••■  .■"**  *^ 

snmvor  and 

to  several  persons,  and  the  survivors  his  heirs. 

and  survivor  of  them,  and  the  heirs 

of  such  survivor,  upon  certain  trusts 

commensurate  with  the  fee-simple^ 

the  devisees  in  trust  are  joint-tenants 

in  fee ;  Doe  d.  Yonmg  v.  SdtkefPm^ 

2  Bam.  &  Adolph.  628. 
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CHAP.  XXXIV.  for  the  doing  whereof,  he  gave  to  hijs  trastees  and  the 
survivors,  &c.,  and  the  heirs,  &c.  full  power  and  authority 
to  grant,  alien,  bargain  and  sell,  convey  and  assure  the 
same  premises,  or  any  part  thereof,  to  any  person  or 
persons  and  their  heirs  for  ever,  in  feensimple,  by  all  such 
lawful  ways  and  means  in  the  law  as  to  them  should  seem 
fit.  And  the  testator  authorized  the  trustees  and  the  sur- 
vivors, &c.,  and  the  heirs,  &c.,  to  give  receipts  for  the  pur- 
chase money;  and  did  commit  the  management  of  the  estates 
and  fortunes  of  his  daughter  to  his  trustees  and  executors, 
until  she  should  attain  twenty-five.  The  testator's  widow 
died  in  his  lifetime.  The  personal  estate  proved  insuffi- 
cient to  pay  the  debts,  and  it  was  held,  that  in  this  event 
the  trustees  took  an  absolute  fee  in  the  real  estate,  and 
not  (as  had  been  contended,)  a  mere  estate  of  freehold, 
until  the  testator's  daughter  attained  twenty-five,  with  a 
power  to  sell  for  the  payment  of  debts  and  legacies  (/). 
Authority  to  An  authority  to  grant  leases  of  an  indefinite  duration 

^coiit  oonftn  has  been  in  some  cases  considered  to  supply  an  agreement 

for  holding  trustees  to  take  the  inheritance,  scarcely  less 
cogent  than  a  direction  to  sell. 

Thus  in  the  case  of  Doe  d.  Tomkins  v.  WiUan  {m)  where 
a  testator  devised  to  trustees,  their  heirs,  executors,  ad- 
ministrators  and  assigns,  all  his  real  and  personal  estates, 
in  trust,  to  let  the  freehold  estates  ^r  any  term  HieyslunM 
Udnk  proper^  at  the  best  improved  yearly  rent,  and  to  pay 
one-third  of  the  rents  of  the  freehold  estates  to  the  tes- 
tator's wife  for  life,  and  to  pay  the  rents  of  the  other  two- 
thirds,  and,  after  the  death  of  the  wife,  the  remaining 

Sale  to  be  made      {I)  Sometimes  a  tmst  for  a  power  tees  by  reason  of  their  n^lect  to 

Moerf  teS^***  of  sale  is  to  be  exercised  during  the  convey  at  the  proper  period,  does 

continuance  of  the  trusts,  and  the  not  prolong  their  power.     Wood  v. 

question  arises  as  to  what  is  to  be  WhUej  2  Kee.  664 ;  but,  as  to  this 

deemed  a  "  continuance"  thereof?  case,  see  4  Myl.  &  Cndg,  460. 

It  is  clear  that  the  mere  fact  of  the  (m)  2  Bam.  &  Aid.  84. 

estate  being  outstanding  in  the  trus- 
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third  to  his  daughter  E.  Longman,  for  her  sepaiftta  use,  chaf.  xxxiv. 
and  after  her  death  the  testator  devised  his  freehold 
and  two-thirds  of  his  personal  estate  to  his  daughter's 
children,  to  be  equally  divided  amongst  them,  and  to  be 
paid  them  at  their  respective  ages  of  twenty-one  years ; 
and  if  his  daughter  died  without  leaving  issue,  then 
the  testator  devised  his  freehold  estates  to  his  wife 
for  life,  and  after  her  death  to  his  heir-at4aw,  as  if 
he  had  died  intestate.  It  was  contended  that  the  trus- 
tees took  an  estate  determinable  at  the  decease  of  the 
daughter,  when  the  purposes  of  the  trusts  were  satisfied; 
and  that  the  authority  to  make  leases  for  any  term  con- 
ferred a  power  and  was  not  a  measure  of  their  estate.  It 
was  held,  however,  that  the  trustees  took  the  fee.  Mr. 
Justice  BayUy  observed,  **  there  are  no  words  here  which 
distmctly  create  a  power  in  the  trustees ;  and  it  seems  to 
me,  that  when  an  estate  is  devised  upon  a  trust,  and  the 
trustees  are  to  demise  for  any  term  they  think  proper, 
(although  at  the  best  improved  rent,)  the  true  construction 
is,  that  they  are  to  create  a  term  out  of  their  interest ; 
and  if  so,  they  must  have  a  reversion  after  that  term  en- 
tirely ceased."  The  learned  Judge  next  adverted  to  the 
trusts  respecting  the  application  of  the  rents  during  the 
lives  of  the  testator's  wife  and  daughter,  and  proceeded 
to  remark,  ^^  Then  comes  a  limitation  to  her  (the  daugh- 
ter's) children,  and  it  is  said,  that  that  limitation  gives  to 
them  the  legal  estate,  and  that,  in  that  part  of  the  will 
there  is  a  change  of  language,  which  shews  that  at  that 
period  of  time  all  the  former  purposes  of  the  trust  were  to 
eease.  The  language  there  used  is  not  so  clear  as  to 
satisfy  my  mind  that  that  was  necessarily  the  intention  of 
the  testator.  That  the  interest,  if  defeasible,  would  con- 
tinne  until  the  death  of  £.  Longman,  and  would  not  end 
when  her  first  husband  died,  seems  to  me  to  receive  some 

VOL.  II.  P 
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confirmation  from  this,  that  if  E.  Longman  had  no  child 
by  her  first  husband,  the  limitation  to  her  children,  as  far 
as  it  regarded  children  by  a  future  marriage,  would  have 
been  a  contingent  remainder,  and  if  the  trustees  did  not 
take  an  interest  co-extensire  with  her  life,  but  one  which 
might  determine  on  the  death  of  her  first  husband,  that 
contingent  remainder  might  have  been  defeated  by  the 
acts  of  E.  Longman  in  her  lifetime  (n).  The  estate, 
therefore,  to  the  trustees,  seems  necessary  for  the  purpose 
of  protecting  the  interests  of  the  children ;  and,  inasmuch 
aa  the  words  '  to  them  and  their  heirs,'  are  calculated  to 
give  them  the  fee,  I  am  not  prepared  to  say  that  they 
took  less  than  the  whole  legal  estate." 
Indefinite  So  in  the  case  of  Doe  d.  Keen  v.  WMaiik  (o),  where  a 

power  of  leai-  ,  , 

ing.  testator  devised  lands  to  trustees  and  their  heirs,  upon 

trust  to  permit  his  daughter  to  enjoy  the  same,  and  take 
the  rents  during  her  life,  exclusively  of  her  husband ;  and 
after  her  decease,  upon  trust  to  the  use  of  such  child  or 
children,  and  for  such  estate  ba  she,  notwithstanding  her 
coverture,  should  by  any  deed  or  will  appoint ;  and  for 
want  of  such  appointment,  then  to  the  use  of  the  heirs  of 
her  body ;  and  for  default  of  such  issue,  to  his  own  right 
heirs  for  ever.  Then,  after  several  other  devises  to  the 
trustees  in  the  like  terms,  the  testator  concluded  thus:— 
^^  And  I  hereby  will,  &c.,  that  the  said  trustees,  and  each 
of  them,  shall,  may,  and  do,  in  every  respect,  give  receipts, 
pay  money,  and  demise  the  aforesaid  premises^  or  any  part 
thereof  as  shall  be  consistent  with  their  duty  and  trust, 
or  otherwise."  It  v^ras  hdd,  that  the  trustees  took  the 
fee-simple  in  the  lands  devised  to  them.  Lord  Ten- 
terden,  C.  J.,  observed,  in  answer  to  the  argument  that  the 
words  might  be  held  to  confer  a  power  of  leasing,  that  the 
language  of  the  clause  was  unlike  that  of  any  clause  by 

(fi)  As  to  thb,  vide  post.  (o)  2  Barn.  &  Adolph.  554. 
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which  a  leasing  power  had  been  given,  and  that  it  speci-  chap:  xxxit. 
fied  no  limit  or  qaalification  as  to  duration,  rent,  or  other 
matter,  bat  seemed  intended  to  authorize  any  lease  that 
would  not  be  considered  in  a  Court  of  Equity  as  a  viola- 
tion of  the  duty  of  a  trustee. 
And  where  the  authority  to  lease  is  accompanied  by  a  Power  to  lease, 

J,  ,  with  direction 

direction  to  discharge  taxes  or  other  outgoings  out  of  the  to  pay 
rents  and  profits,  the  ground  for  giving  to  the  trustees  the 
legal  estate  is  still  more  conclusive. 

Thus,  in  the  case  of  White  v.  Parker  (/?),  where  a  tes- 
tator devised  property  to  two  trustees,  in  trust,  as  to  three 
fourth  parts,  to  pay  or  permit  and  suffer  his  wife  and  two 
daughters  respectively  to  reieive  each  one-fourth  of  the 
dear  yearly  rents  and  profits,  to  their  respective  sole  and 
separate  uses ;  and  as  to  the  other  fourth,  in  trust,  to  pay 
to  or  permit  and  mffer  his  son  to  receive  the  dear  yearly 
rents  and  profits,  with  a  contingent  remainder ;  and  the 
trustees  were  empowered  to  demise  the  premises^  reserving 
the  best  rentf  and  were  directed  out  of  the  rents  and  profits 
to  pay  and  discharge  all  outgoings  for  taxes  or  otherwise, 
in  respect  of  the  premises,  and  to  keep  the  premises  in 
repair.  It  was  held,  that  the  legal  estate  in  the  whole 
vested  in  the  trustees. 

But  in  the  recent  case  of  Acland  v.  Lutley  (^),  where  a 
testator  devised  lands  to  A.  and  B.,  upon  trust,  that  they 
and  their  heirs  did  and  should  set  and  let  the  premises, 
and  out  of  the  rents  and  profits  in  the  first  place  pay  a 
debt  owing  by  the  testator  to  M.,  and,  in  the  next  place, 
pay  certain  legacies,  which  were  to  be  paid  as  soon  as  the 
clear  rents  and  profits  would  admit  thereof;  and  from  and 
after  the  debt  and  legacies  were  paid  and  discharged,  the 
testator  gave  the  same  to  C,  his  heirs  and  assigns  for  ever. 
It  was  contended  that,  according  to  the  recent  authorities, 

(p)  1  Scott,  542.  (q)  0  Adolph.  &  Ell.  879. 
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the  indefinite  power  of  leasing  constituted  a  ground  for 
the  trustees  taking  the  fee ;  but  the  Court  decided,  that 
the  estate  of  the  trustees  terminated  on  the  discharge  of 
the  debt  and  legacies. 
Remarks  on  It  docs  uot  appear  from  the  judgment  whether  the 

Luti^,  Court  considered  this  case  to  be  distinguishable  from 

Doe  Y.  WiUan  (r)  and  Doe  v,  Walbank  (5),  or  that  those 
cases  had  gone  too  far.  In  Doe  v.  Willan,  (as  here,)  the 
disposition  in  favour  of  the  beneficial  devisees  was  in  the 
language  not  of  a  trust  but  of  an  independent  devise ; 
but  there  were  other  purposes  besides  the  power  of  leas- 
ing, requiring  the  trustees  to  take  some  estate  (and  it 
would  seem  an  estate  pur  autre  vie,  the  trust  being  for  the 
separate  use  of  a  woman)  which  did  not  exist  in  the  case 
just  stated.  The  same  remark  applies  to  Doe  v.  Walbank. 
In  this  state  of  the  authorities  it  seems  too  much  to 
affirm  that  the  giving  to  trustees  an  indefinite  power  to 
grant  leases  constitutes,  of  itself,  an  adequate  ground  for 
holding  them  to  take  the  fee. 
Effect  of  ap-  The  casc  of  Trent  v.  Hanning  {t)  is  remarkable  for  the 

^^^  "^trastecB  difference  of  opinion  which  prevailed  in  regard  to  the  effect 

of  some  very  ambiguous  words.  The  will  was  in  the  fol- 
lowing terms:  "I  do  hereby  give. unto  my  wife  £200 
per  annum  during  her  natural  life  in  addition  to  her  join- 
ture," (which  was  an  annuity  secured  to  her  before 
marriage,  out  of  his  real  estate,)  "  my  just  debts  being 
previously  paid,  and  I  do  give  unto  my  younger  children, 
£6000  each,  to  be  paid  when  they  severally  come  to  the 
age  of  twenty-one  ;  and  I  do  appoint  B.,  C,  and  D.,  as  trus- 
tees of  inheritance  for  the  execution  thereof."  The  Court 
of  "C.  P.,  on  a  case  from  Chancery,  held,  that  the  trustees 
400k  no  estate,  and  had  no  power  to  create  any ;  but  Lord 

(r)  Ante,  208.  (0  1  Bob.  &  PuU.  New  Rep.  116; 

{$)  Ante,  210.  10  Yes.  495 ;  7  East,  05.  S.  C. 


ftons  '* 


ofinheritttnoe." 
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Ebhn  being  dissatisfied  with  this  opinion,  and  considering 
that  upon  this  point  turned  the  question,  whether  the  an- 
nuity, debts,  and  portions,  were  a  charge  upon  the  real: 
estate,  sent  a  case  to  the  King's  Bench,  three  of  the 
judges  of  which  {EUenboroitgh^  Grose^  and  Le  Blanc^  dis- 
sentiente  Lawrence^  certified  that  the  trustees  took  an 
estate  in  fee ;  they  being  of  opinion  that  the  words  "trus- 
tees of  my  (tt)  inheritance,"  meant  "  trustees  to  inherit  my 
estates  for  the  execution  of  this  my  will." 

The  reader  will  have  perceived  (though  the  position  has  Principle  which 
not  hitherto  been  distinctly  advanced,)  that  the  same  qMniUy  of 
principle  which  determines  whether  the  trustees  take  any  ^ 
estate,  regulates  also  the  nature  and  duration  of  that 
estate ;  the  established  doctrine  being  (subject  to  certain 
positive  rules  of  construction,  lately  propounded  by  the 
legislature,  and  which  will  be  presently  considered)  that 
trustees  take  exactly  that  quantity  of  interest  which  the 
purposes  of  the  trust  require ;  and  the  question  is  not  whe- 
ther the  testator  has  used  words  of  limitation,  or  expres- 
sions adequate  to  carry  an  estate  of  inheritance;  but 
whether  the  exigencies  of  the  trust  demand  the  fee-simple, 
or  can  be  satisfied  by  any,  and  what  less  estate  (r). 

Thus  in  the  case  of  a  devise  to  a  trustee  and  his  heirs, 
upon  trust  to  pay  and  apply  the  rents  for  the  benefit  of  a 
person  for  life,  and  after  his  decease  to  hold  the  lands  m 
trusl  for  other  persons ;  the  direction  to  apply  the  rents, 
being  limited  to  the  cestui  que  trust  for  life,  the  estate  of 
the  trustee  will  terminate  at  his  decease  {w).   And  it  seems 

(ti)  But  the  word  ^^my"  does  Cas.  temp.  Talb.  145;   1  Ves.  sen. 

not  occur  in  the  wUl  as  stated  in  486 ;  3  Burr.  1684 ;  2  Dum.  &  E. 

the  report.  444 ;  7  Id.  433,  652 ;  3  East,  533  ; 

(v)  SVin.  Ah.  262,  pi.  19;  3  B.  9  East,  1 ;  1  Ves.  &  Bea.  485  ;  2 

P.C.Toml.  Ed.457;  lEq.Ca.Ab.  Swanst.  375;   3  Bingh.  16;  6  J. 

^83,  pi.  4  ;  3  Taunt.  326,  and  Fea.  B.  Moore,  153  ;  1  Bam.  &  Cress^ 

C.  R.  54,  Butl.  n. ;    Lucas'  Rep.  721  ;  7  Id.  206. 

^23;   2  Stra.  798;    Willes,   650;  {w)  Doed.Halletiy.  Ir<mm<m^er^ 
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that  a  limitation  to  trustees  and  their  heirs  may  be  re« 
strained  bj  implication  to  an  estate  pur  auter  vie  eyen  in 
a  deed  (.r). 
Indefinite  de-  And  though  (os  We  have  seen)  where  the  devise  is  to  the 
o?t?u8tec8*8uJ!  ^^  of  the  trustees,  they  take  the  legal  estate  independently 
Smenfor"  ^^  ^^^  ovideuce  of  intention  supplied  by  the  nature  of  the 
restriction.       ^Jp^g^. .   gjj^j  though  by  a  necessary  consequence  of  this 

principle  the  extent  of  their  estate  must,  if  the  will  is 
clear  and  express  on  the  point,  in  like  manner  be  regu- 
lated by  the  terms  of  the  will ;  yet  if  the  testator  has 
afiBixed  no  express  limit  to  its  duration,  such  estate  will, 
as  in  other  cases,  be  measured  by  the  exigencies  of  the 
trust  or  duty  (if  any)  which  is  imposed  on  the  devisees  {y). 
Rule  as  to  ap-        And  here  it  is  proper  to  observe,  that  where  a  will  takes 

pointments  un-      /*•     .  •  •■  •         i 

der  powen.       effect  as  an  appomtment  under  a  power  to  appoint  the  use, 

any  devise  which  it  contains  will  vest  the  legal  estate  in 
the  devisee,  irrespectively  of  any  purpose  or  duty  requiring 
that  he  should  have  the  estate,  as  such  devise  amounts  to 
a  mere  declaration  of  the  use  of  the  instrument  creating 
the  power,  in  other  words,  a  mere  nomination  of  the 
cestui  que  use ;  consequently  any  limitation  engrafted  on 
the  devise  operates  only  on  the  equitable  interest,  though 
it  be  in  terms  to  the  use  of  the  person  or  persons  intended 
to  take  the  estate  beneficially. 

As  to  devises  of      And  the  result  is  the  same  in  the  case  of  devises  of 

copyholds. 

copyhold  lands  ( z),  as  wills  of  such  property  take  effect 
merely  as  instruments  directory  of  the  uses  of  the  previous 
surrender  to  the  use  of  the  will,  which  was  formerly  essen- 
tial to  the  validity  of  the  devise,  and  the  operation  of 

3  East,  533 ;  Robinsan  v.  Gr^^  9  com5e,  1  Bos.  &  PuH.  New.  Rep.  25; 

East,  1.    The  case  of  Farmer  v.  Curtis  v.  Price,  12  Ves.  89. 

Francisy  9  Moore,  310,  seems  contra,  (y)  See  Curtii  v.  Price,  12  Ves. 

but  the  attention  of  the  Court  was  89,  where  the  limitations  were  in  a 

directed  exclusively  to  another  point,  deed,  which  makes  the  case  stronger. 

(x)  Fenahles  v.  Morris,  7  Dum.  (z)  See  Houston    y.   Hughes,  6 

&  £.  342,  and  437;  Blakerr.  Am-  Bam.&  Cress.  403. 
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which  is  now,  by  the  statutes  dispensing  with  the  neces-  chat. 
sity  of  such  surrender  (a),  transferred  to  the  will  itself. 
It  is  clear,  therefore,  that  a  devise  of  copyhold  lands  sim- 
ply to  A.  and  his  heirs,  in  trust  for  B.  and  his  heirs,  would 
Test  the  legal  inheritance  in  A.  for  the  benefit  of  B.,  in 
fee  {b).  Still,  however,  it  should  seem,  according  to  the 
principle  just  stated,  in  regard  to  devises  of  freehold  lands 
to  the  use  o{  trustees,  that  the  extent  and  duration  of  an 
estate  conferred  by  an  indefinite  devise  of  copyholds  would, 
like  that  of  a  devisee  cestui  que  use  of  freeholds,  (whose 
estate  is  undefined,)  depend  upon,  and  be  regulated  by,  the 
nature  of  the  trust  reposed  in  the  devisee. 

But  in  the  case  of  Houston  v.  Hughes^  it  was  argued  at  indefinite  de. 
the  bar,  and  assumed  by  the  Court,  that  as  the  copyholds  hoSda^UmU^ 
included  in  the  devise  were  not  within  the  Statute  of  trost!''*" 
Uses,  the  trustees  necessarily  took  the  entire  fee ;  however, 
this  point  does  not  appear  to  have  been  much  canvassed, 
and  the  doctrine  is  not  only  irreconcilable  with  the  princi- 
ples of  the  analogous  cases  just  stated,  but  is  in  direct  op- 
position to  the  case  of  Doe  d.  Woodcock  v.  Barthrop  (c), 
which  was  not  cited,  and  is  as  follows : — A.  devised  copy- 
hold lands  to  B.  and  C,  and  their  heirs,  in  trust  to  permit 
D.  or  her  assigns  to  occupy  the  same,  or  to  pay  to,  or 
permit  her  or  her  assigns  to  receive  the  rents,  for  her 
natural  life,  for  her  separate  use,  and,  subject  to  such 
estate  and  interest  of  D.,  the  testator  devised  the  pre- 
mises to  such  uses  as  D.  should,  by  her  will,  appoint,  and, 
in  default  of  appointment,  to  her  right  heirs;  it  was 
held,  that,  under  the  limitation  to  B.  and  C,  and  their 
heirs,  though  not  restricted  in  terms  to  the  life  of  D., 
the  estate  was  vested  in  B.  and  C,  and  their  heirs,  for 

(a)  55  Geo.  3,  c.  195,  and  1  Vict.      &  Cress.  403. 
c.  26,  8.  4.  (c)  5  Taunt.  382. 

{h)  Houston  v.  Hughes^  6  Barn, 
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CHAP,  zzxiv.  the  life  of  D.  only,  on  whose  deceaae  the  legal  estate 
vested  in  the  appointee  of  D.,  (who  exercised  her  power,) 
and  such  appointee  accordingly  recovered  in  ejectment 
against  the  persons  claiming  under  the  surrenderee  of  the 
trustees. 

The  same  question  may  arise,  and  the  sajne  principle, 
it  is  conceived,  would  apply,  with  respect  to  leaseholds 
held  for  a  term  of  years,  which,  it  is  well  known,  are  not 
within  the  Statute  of  Uses  {d).  Thus,  a  bequest  of  pro- 
perty of  this  description  to  A.,  simply  in  trust  for  B., 
would  unquestionably  vest  the  legal  estate  in  A.,  although 
no  duty  or  office  were  cast  on  him  requiring  that  he 
should  have  the  legal  ownership ;  and,  by  necessary  con- 
sequence, A.  must,  in  such  a  case,  take  the  entire  term, 
there  being  nothing  to  restrict  or  qualify  his  estate.  It 
does  not  follow,  however,  that  where  a  definite  duty  or 
office  is  imposed  on  the  trustee,  he  would  take  the  entire 
legal  estate  in  the  term ;  for,  as  the  law  allows  chattel 
interests  in  lands  to  be  made  the  subject  of  an  execu- 
tory bequest  after  a  prior  limitation^  not  exhausting  the 
whole  term,  even  though  the  prior  interest  were  an  estate 
for  life,  it  seems  to  be  a  necessary  result  of  this  doctrine, 
that  such  an  executory,  bequest  may  be  made  ulterior  to 
the  partial  or  limited  estate  of  a  trustee ;  and  it  cannot  be 


Inconvenienoe 
of  leaseholds 
for  years  not 
bdnjc  within 
SUtute  of 
Uses. 


(d)  Not  a  little  practical  incon- 
venience has  arisen  from  the  exclu- 
sion of  chattel  interests  in  land  from 
the  operation  of  the  Statute  of  Uses, 
whatever  may  have  heen  the  real 
ground  of  that  exclusion ;  which  is 
a  point  on  which  an  entire  coinci- 
dence of  opinion  appears  not  to  exist. 
Where  leaseholds  for  years  are  to 
he  transferred  from  A.  to  A.  and  B. 
jointly  (on  the  occasion  of  the  ap- 
pointment of  a  new  trustee,  or  other- 


wise,) this  purpose  is  only  to  be 
accomplished  hy  the  circuity  of  two 
deeds;  one  transferring  the  pro- 
perty from  A.  to  a  third  person, 
and  another  transferring  it  from 
such  person  to  A.  and  B.  jointly; 
whereas,  in  the  case  of  freeholds, 
such  result  might  he  attained  hy 
means  of  a  single  conveyance  by  A. 
to  B.,  to  the  use  of  himself  and  A. 
See  6  Jarm.  Conv.  524,  3rd  Ed.,  by 
Sweet. 
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material  whether  the  restriction  of  the  trustee's  estate  chap,  xxxiv. 
was  in  express  terms,  or  resulted  from  the  nature  of  the 
duty  imposed  on  him.  For  instance,  if  a  term  of  years 
were  bequeathed  to  A.,  until  B.  should  attain  the  age  of 
twenty-one  years,  in  trust  for  the  maintenance  of  B.,  and 
when  he  attained  the  age  of  twenty-one,  then  to  B.,  there 
can  be  no  doubt  that  the  estate  of  the  trustee  would  ter- 
minate at  the  majority  of  B.,  from  which  time  the 
property  would  vest  in  possession  in  B.  And  it  is  con- 
ceived, that  the  effect  would  be  the  same  if  the  bequest 
were  in  the  following  terms : — "  I  give  my  leasehold 
estate,  called  A.,  to  B.,  his  executors  or  administrators, 
(without  any  specification  of  estate,)  upon  trust  to  pay 
the  rents  to  C.  during  his  minority,  and  when  he  shall 
attain  twenty-one,  then  I  give  the  same  to  C."  The  estate 
of  B.  would  cease  at  the  majority  of  C,  when  the  purposes 
of  the  trust  would  be  at  an  end,  although  the  bequest  of 
B.  leaves  undefined  the  nature  and  extent  of  his  estate. 

And  here,  it  may  be  observed,  that  where  a  testator  Effect  where 
has  an  equitable  interest  only,  in  the  land  which  is  the  i^,l^iiy***^ 
subject  of  a  devise  in  trust,  and  such  devise  would,  if  the  h^J^^J,™!** 
testator  had   the  legal   ownership,  carry  the  dry  legal  o^y.*"^"*^ 
estate  only,  unaccompanied  by  any  duty  or  office,  the 
trustee  takes  nothing  under  the  devise ;  the  effect  being 
the  same  as  if  the  land  had  been  devised  directly  to  the 
cestui  que  trust.     If,  however,  the  trusteeship  created  by 
the  will  is  of  a  nature  to  involve  the  performance  of  any 
office  or  duty,  (as  a  trust  to  sell  or  grant  leases,)  the 
devise,  though  failing  so  far  as  it  purports  to  vest  the 
lejral   estate  in  the  trustee,   has  the   effect  of  onerat- 
ing  him  with  the  prescribed   duty  in   respect   of   the 
devised  equitable  interest,  no  less  than  if  the  legal  estate 
had  passed  under  it.    For  instance,  supposing  the  testator 
to  devise  lands  in  which  he  has  only  an  equity  of  redemp- 
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CHAP.  XXXIV.  tion  to  A.  in  fee-simple,  in  trust  for  B.,  the  devise  would 
not  confer  aoiy  estate,  or  impose  any  duty  on  A.,  but  the 
entire  beneficial  interest  would  pass  directly  to  B.  If,  on 
the  other  hand,  the  testator  had  devised  such  equity  of 
redemption  to  trustees,  upon  trust  for  sale,  though  the 
trustees  would  not  have  acquired  any  actual  estate  at  law, 
(the  testator  himself  having  none,)  yet  the  property  would 
be  saleable  by  the  trustees  in  the  same  manner  as  if  the 
legal  ownership  had  become  vested  in  them. 

Devisee  to  pay       Jt  is  somctimcs  a  question  of  difficulty  (but  which,  as  we 

debts,  legaaefl,  ^  *'    ^ 

&c.  shall  presently  see,  cannot  arise  under  wills  that  are  regu- 

lated by  the  new  law,)  to  determine,  whether  a  devise  to 
persons,  without  words  of  limitation,  to  pay  debts  and  lega- 
cies, raise  a  sum  of  money,  secure  a  jointure,  or  the  like, 
gives  them  the  inheritance  or  a  chattel  interest  only.  In 
CordaJTs  case  (^),  where  the  devise  was  to  two  persons, 
to  hold  for  payment  of  legacies  and  debts,  and  afterwards 
to  A.  for  life,  with  remainders  over ;  it  was  resolved,  that 
this  was  no  freehold  in  them,  but  only  a  term  of  years, 
"  though  it  could  not  be  said  for  any  certain  number  of 
years.'" 
Indefinite  term  So,  in  Carter  V.  Bamodiston  (/),  where  a  testator  de- 
be  cmLd.       vised,  that,  in  case  certain  property  should  not  be  sufS- 

cient  to  pay  his  debts  and  legacies,  then  his  executors 
should  receive  the  profits  {g)  of  his  real  estate  for  pay- 
ment of  his  debts  and  legacies,  and,  after  those  should  be 
paid,  then  he  devised  certain  lands  to  P.  for  life,  with 
remainders  over;  it  was  considered,  that  the  executors 
took  a  chattel  interest  only,  until  the  debts  and  legacies 
were  paid  (A). 

(«)  Cro.  El.  315.  the  monies  in  these  cases  are  nu«- 

(/)  1  P.  W.  606 ;  S,  C.  2  Eq.  Ca.  able  out  of  the  annual  profits,  or 

Ab.  224,  pi.  6,  6 ;  Dom.  Proc.  3  B.  authorize  a  sale,  see  infira, 

P.  C.  Toml.  Ed.  64.  (h)  See  also  Hitchma  y.  ffUckens, 

{g)  As  to  the  question  whether  2  Yem.  403 ;  S,  C.  Pre.  Ch.  183. 
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But,  in  Gibson  y.  Lord  Montfort  (t),  where  A.  gave  all  chap.  xxx%v. 
his  real  and  personal  estate  to  tnistees,  their  executors, 
administrators,  and  assigns,  in  trust  to  pay  several  an- 
nuities, sums,  and  legacies,  out  of  the  produce  of  the  per- 
sonal estate ;  if  that  should  he  deficient,  then  to  pay  the 
same  out  of  the  rents  and  profits  arising  by  the  real 
estate;  and  as  to  the  residue  of  his  real  and  personal 
estate,  after  provision  being  made  for  payment  of  the 
legacies,  &c.,  he  gave  the  same  to  the  children  of  his 
daughter ;  Lord  Hardwicke  held,  that  the  trustees  took  a 
fee ;  for  that,  if  these  pecuniary  legacies  veere  not  paid, 
the  real  estate  must  he  sold  to  satisfy  them ;  that  this 
was  a  purpose  which  it  was  impossible  to  serve,  unless 
the  trustees  had  the  inheritance.  He  said,  that  the 
objection,  that  the  words  of  limitation  were  descriptive  of 
a  chattel  interest,  might  have  had  weight,  if  there  had 
not  been  a  personal  estate  included  in  the  devise. 

It  will  be  observed,  that  here  the  word  "  estate " 
was  adequate  to  pass  the  fee  independently  of  the  trust ; 
bnt  this  was  not  adverted  to  by  Lord  Hardwicke. 

In  the  next  case,  however,  a  limitation  to  trustees  and  Tnut  to  rai«e  a 

.,    .  -  X   A-  A  •  jf  ium  of  money. 

their  personal  representatives,  to  raise  a  sum  of  money, 
was  held,  under  the  circumstances,  to  confer  a  chattel 
interest  only,  in  addition  to  an  estate  of  freehold  which 
they  took  for  other  purposes. 

The  case  referred  to  is  Doe  d.  White  v.  Simpson  (k\ 
where  a  testator  devised  to  A.  and  B.,  and  the  survivor  of 
them,  and  the  executors  and  administrators  of  such  sur- 
vivor, certain  lands,  and  the  arrears  of  rents,  and  a  bond 
and  judgment  given  by  C,  a  tenant,  for  rent  due,  in  trust, 
that  they,  out  of  the  rents  and  profits  and  arrears  due, 
should  pay  two  life  annuities ;  and,  after  payment  thereof, 

(f }  1  Ves.  sen.  485.  {k)  5  East,  162, 
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then,  in  trust,  out  of  the  residue  of  the  rents  and  profits, 
to  pay  to  certain  persons  £800  for  the  children  of  W. ; 
and,  after  payment  of  the  said  annuities  and  the  £800,  he 
devised  the  said  estates  to  W.  for  life,  with  remainders  over. 
And  the  testator  authorized  A,  and  B.,  and  the  survivor, 
his  executors,  &c.,  to  grant  building  leases,  as  often  as 
Trnstccs  held    there  should  be  occasion,  for  any  number  of  years.    It  was 

to  take  a  chat- 
tel interest.       held,  that  the  trustees  took  the  legal  estate  for  the  lives  of 

the  annuitants,  together  with  a  term  of  years  sufficient  for 
the  purpose  of  raising  the  £800,  and  not  the  fee.  Lord 
EUenboraugh  relied  much  on  the  bond  and  judgment  being 
coupled  with  the  lands  in  the  devise. 

So,  in  the  more  recent  case  oi  Heardson  v.  WiUiams(m{l)y 
where  a  testator  devised  to  A.  and  B.,  and  the  survivor 
of  them,  and  the  executors  or  administrators  of  such 
survivor,  an  estate  at  P.,  and  a  tenement  at  S.,  and  the 
fixtures  of  his  shop,  in  trust  for  sale,  and  with  the  money 
arising  from  such  sale,  to  pay  off  all  such  sums  as  should 
be  owing  upon  mortgage  of  all  or  any  of  the  estates  therein- 
after devised,  and,  if  any  surplus  should  remain,  upon  trust 
to  pay  such  surplus  to  his  wife ;  and  the  testator  devised 
his  other  estates  to  his  wife  during  widowhood,  subject 
to  an  annuity,  and  to  the  annual  payment  of  £100,  until 
the  mortgage  debts  thereinbefore  directed  to  be  paid  by  the 
sale  aforesaid  were  discharged,  and,  after  the  decease  of 
his  said  wife,  in  case  the  said  debts  should  not  have  been 
paid  off,  the  testator  gave  such  estates  to  A .  and  B.y  and 
tlie  survivor  of  tliem^  and  the  ewecuJtors  or  administraiors  of 
such  survivor^  in  trust  to  let  tlie  same^  and  apply  tlie  rents  in 
payment  of  tlie  mortgage  debts^  if  any  should  remain^  until 
the  whole  should  be  paid  by  the  gradual  receipt  of  the  rents ; 
and,  after  the  decease  or  marriage  of  his  wife,  or  the 

(0  1  Keen,  33. 
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liqaidation  of  the  mortgage  debts,  (as  the  case  might  be,)  chap,  zxzit. 
the  testator  devised  the  last-mentioned  estates  to  his  son 
for  life,  with  remainder  to  such  children  as  he  should 
have  in  fee.  The  son  executed  a  conveyance,  which,  if 
the  estate  limited  to  his  children,  was  a  contingent 
remainder  (he  then  having  had  no  child)  had  destroyed 
such  remainder ;  and  hence  arose  the  question,  whether 
the  trustees  took  the  fee ;  if  they  did,  the  interests  of  the 
children,  being  equitable,  of  course,  were  indestructible. 
Lord  Langdcde^  M.  R.,  admitted,  that  the  circumstance  of 
the  estate  being  limited  to  the  trustees,  and  their  execu- 
tors or  administrators,  would  not  prevent  the  fee  from 
vesting  in  them,  if  the  purposes  of  the  trust  required  it ; 
but  his  Lordship  observed,  that  they  were  to  take  only 
an  estate  until  the  debts  were  paid,  and  he  did  not  see 
the  least  necessity  for  their  having  the  reversion  for  that 
limited  purpose. 

The  construction  which  gives  to  trustees  an  undefined  LegUiativeabo. 
chattel  interest,  either  with  or  without  a  prior  freehold,  trine  of  eaaes 

,  1  -1         1  •  •      .   •      -x  jiut  stated. 

has  been  considered  so  mconvenient  in  its  consequences, 
and  so  difficult  of  application,  that  its  exclusion  has  (as 
we  shall  presently  see)  been  made  one  of  the  objects  of 
the  recent  legislative  change  in  the  rules  of  testamentary 
construction. 

Even  under  the  old  law  it  was  held  that  if  the  purposes  Trustees  held  to 

take  a  fee 

of  the  trust  could  not  be  satisfied  by  an  estate  pur  autre  though  the  exi. 
vie,  or  by  such  an  estate  with  a  chattel  interest  super*  ^t  were  not 
added,  the  trustees  took  the  fee,  though  the  prescribed  \^l^' 
purposes  did  not  require  and  could  not  exhaust  the  entire 
fee-simple. 

Thus,  in  the  case  of  Harton  v.  Harton  (wi),  where  the 
devise  was  to  A.  and  B.,  and  their  heirs,  in  trust  to  per- 

(m)  7  Dnrik  &  £.  652.    See  also  Hawkins  y.  LuscombCy  2  Swansi.  391  • 
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Lord  Btdon*9 
gtrictares  on 
Harton  v. 
Marion. 


Remark  there- 
on. 


mit  C.  (a  feme  covert)  to  receive  the  rents  during  her  life, 
for  her  separate  use,  and  so  as  not  to  be  subject  to 
the  debts,  &c.,  of  her  husband,  with  remainder  to  the 
use  of  her  sons  successively  in  tail,  remainder  to  her 
daughters  in  tail ;  and,  in  default  of  such  issue  (without 
fresh  words  of  gift),  upon  trust  to  permit  D,  (another 
feme  covert)  to  receive  the  rents  for  her  separate  use, 
with  remainder  to  the  use  of  her  sons  and  daughters 
in  tail  in  like  manner,  and  so  on  to  another  feme 
covert  and  her  children,  and  then  to  the  use  of  £•  in  tail, 
with  reversion  to  the  use  of  the  testator's  own  right  heirs. 
It  was  held,  that  the  trustees  took  the  fee ;  "  that  con« 
struction,"  it  waa  said,  *' being  necessary  to  give  legal 
effect  to  the  testator's  intention  to  secure  the  beneficial 
interest  to  the  separate  use  of  the  femes  covert." 

Of  this  case.  Lord  Eldon  has  observed,  that  ^Hhere  being 
trusts  for  the  separate  use  of  married  women,  after  various 
trusts  not  for  married  women,  those  trusts  could  not  sub- 
sist unless  the  legal  estate  vms  in  the  trustees  from  the 
beginning  to  the  end ;  and  they  relied  on  the  non-repe- 
tition of  a  legal  estate,  there  being  a  gift  to  the  wife  of 
one  of  the  parties ;  and  if  there  had  been  a  repetition  of 
the  legal  estate  after  every  trust  for  a  married  woman, 
they  would  not  have  held  the  whole  legal  estate  to  be  in 
the  trustees  "  (o). 

Perhaps  it  is  not  strictly  accurate  to  say,  that  in  this 
case  a  fee  in  the  trustees  was  necessary  to  secure  the 
beneficial  interest  to  the  femes  covert;  for  though  the 
trusts  in  favour  of  the  second  and  third  women  could  not 
arise  until  the  failure  of  the  objects  of  the  intervening 
limitations  in  tail,  yet  still  they  must  inevitably  take  effect, 
if  at  all,  in  their  lifetime,  and  the  fact  that  in  reaching 
them  the  estate  necessarily  comprehended  the  objects  of  the 

(o)  See  EawkwM  v.  Lusannb^,  2  Swanst.  391* 
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interyening  limitations,  with  regard  to  whom  no  purpose  chaf. 
was  to  be  answered  requiring  that  the  trustees  should  take 
an  estate,  might  seem  to  be  no  reason  for  extending  that 
estate  to  the  limitations  subsequent  to  the  gifts  to  the 
several  femes  covert.  But  probably  the  Court  thought  it 
better  to  vest  the  whole  fee  in  the  trustees,  than  to  create 
a  particular  estate  which  might  extend  to  some  of  the 
beneficial  devisees  not  within  the  scope  of  it,  and  would 
affect  their  relative  situation,  by  preventing  the  devisees  in 
tail,  to  whom  it  extended,  from  suffering  a  recovery. 

The  case  of  Wt/kham  v.  Wykham  (p)  presents  a  re-  Power  to  limit 
markable  instance  of  contrariety  of  judicial  opinion  as  to  jointure, 
the  estate  authorized  to  be  created  by  a  power  to  jointure. 
A.  devised  lands  to  his  eldest  son  for  life,  remainder  to  that 
son's  first  and  other  sons  in  tail  male,  with  remainder  to  the 
testator's  other  sons  and  their  sons  in  like  manner.  The  will 
contained  a  power  to  the  devisor's  sons,  as  they  should  be- 
come entitled  in  possession,  ^^  from  time  to  time  to  grant, 
convey,  limit  and  appoint  all  or  any  parts,  &c.,  to  trustees, 
upon  trust,  by  the  rents  and  profits  thereof,  to  raise  and 
pay  any  yearly  rent-charge,  not  exceeding  £1000,  as  a 
jointure  for  any  wife  or  wives  that  he  or  they  should 
thereafter  marry,  for  and  during  the  term  of  such  wife's 
natural  life  only.''  The  devisor's  eldest  son,  B.,  in  exer- 
cise of  his  power,  conveyed  and  appointed  the  lands  so 
devised  to  him,  to  trustees  and  their  heirs,  upon  trust  to 
raise  and  pay  certain  yearly  rent-charges  (amounting  to 
£1000,)  to  his  intended  wife  for  life  as  a  jointure.  After 
the  death  of  B.,  but  during  the  life  of  the  jointress,  his 
widow,  the  next  tenant  in  tail,  who  was  let  into  posses- 
sion, suffered  a  recovery,  the  validity  of  which  depended 
npon  this,  whether  the  appointment  did  or  did  not  vest  in 

0>)  11  East,  458 ;  Q  Taunt.  310 ;     to  settle,  see  Knocker  y.  Bumtfury^  8 
18  Yes.  895,  S.C.    As  to  a  direction      Scott,  414. 
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cBKP.xTxiv.  trustees  an  estate  of  freehold  for  the  life  of  the  jointress. 

If  it  did,  the  recovery  was  void  for  want  of  the  immediate 
freehold,  which  was,  in  that  case,  outstanding ;  hut  in 
every  other  event,  i.  e.  if  the  appointment  passed  no  estate, 
or  a  chattel  interest  only,  or  the  fee,  it  was  good,  in  the 
former  cases  as  a  legal,  and  in  the  latter  as  an  equitable 
Remarkable  recovcry.  The  casc  coming  on  before  Lord  Eldon^  he 
dicSi'opi^on."  directed  a  case  to  be  sent  to  the  Court  of  King's  Bench, 

who  certified  that  the  trustees  took  a  fee  (y).  The  same 
question  was  then  sent  to  the  Common  Pleas,  and  that 
Court  was  of  opinion  that  the.  trustees  took  no  estate  (r). 
On  the  case  being  again  brought  before  Lord  Etdouy  on 
the  conflicting  certificates,  he  held,  that  the  recovery  was 
good,  and  that  the  estate  which  the  trustees  should  have 
taken,  was  a  term  of  years,  with  a  proviso  for  cesser  of  it 
on  payment  of  the  rent-charge  during  the  life  of  the  join- 
tress, and  all  arrears  thereon  at  the  time  of  her  death,  as 
that  would  not  hate  gone  to  disturb  any  of  the  subsequent  uses. 
It  is  observable  that,  greatly  as  the  several  opinions 
varied  in  the  construction  of  the  devise,  they  all  conducted 
to  the  same  conclusion  as  to  the  recovery,  which,  quacun- 
que  via,  was  good. 
As  to  devises  to  With  regard  to  estates  limited  to  trustees  for  preserving 
s!^ng  contin-'  Contingent  remainders,  it  may  be  observed,  that  although 
g^t  remain-  ^j^^^  ^^^  ^^^  ^^  ^^  ^^^^  cstatos  usually  are)  in  terms  con- 
fined to  the  life  of  the  person  taking  the  immediately  pre- 
ceding estate  of  freehold,  yet  they  will  be  so  restricted  in 
construction,  if  the  will  disclose  no  other  purpose,  which 
requires  that  the  trustees  should  take  a  larger  estate. 

Thus,  in  the  case  of  Doe  d.  Compere  v.  Hicks  {s\  where 
a  testator  devised  lands,  after  the  decease  of  his  wife,  to 

(?)   Wykham   v.     WyJtham,    11      Taunt.  316. 
East,  458.  (s)  7  Durn.  &  East,  433. 

(r)    nykham     v.     Wykham    3 


ESTATES  OF  TRUSTEES.  225 

his  father,  A.,  for  life,  with  remainder  to  B.  for  life,  and  chap,  xxxiv. 
after  the  determination  of  that  estate,  unto  trtisiees  and 
their  Aeirs,  in  trust  to  preserve  contingent  remmnders  from 
being  iefested^  and  to  make  entries^  and  nevertheless  to  permit 
B.  to  receive  the  rents  and  profits  during  his  life,  and  after 
his  decease,  unto  the  first  and  other  sons  of  the  body  of 
B.  in  tail  male  gnccessively,  and  in  de&nlt  of  such  issue, 
unto  his  (testator's)  brother,  C,  for  life,  and  after  that 
estate  detennined,  unto  the  trustees  and  their  heirs  to  pre- 
serve the  contingent  remainders  in  manner  aforesaid^  (with 
Tarious  remainders  limited  in  a  similar  manner.)  On  an 
ejectment  brought  by  one  of  the  beneficial  devisees,  it  was 
contended  that  the  fee  was  in  the  trustees,  under  the  un- 
restricted limitation  to  them  and  their  heirs.  But  the 
Conrt  was  of  opinion  that,  taking  the  whole  instrument 
together,  it  appeared  that  the  testator  intended  the  trus- 
tees to  take  only  an  estate  for  the  lives  of  the  several 
tenants  jfor  life,  in  order  to  protect  the  contingent  remain- 
ders. If  the  trustees  had  taken  the  whole  interest  in  the 
estate,  it  was  not  necessary  for  the  testator  again  to  give 
them  the  same  estate  after  all  the  subsequent  estates  for 
life. 

This  decision  has  been  noticed  with  approbation  by  Remariuon 
Sir  W.  {jhrant  (<),  and  seems  to  be  abundantly  sustained  v.  Hick$.  ^'^ 
by  the  principles  of  analogous  cases.  Lord  Kenyon^  in  the 
coarse  of  his  judgment,  however,  in  allusion  to  the  case  of 
VenaUes  t.  Morris  (u)^  (which  had  been  urged  as  an 
authority  for  holding  the  trustees  to  take  the  fee,)  sug- 
gested that  the  result  would  be  different  where,  under  the 
limitations  in  question,  any  person  had  a  power  of  appoint- 
ment, which,  his  Lordship  considered,  would  render  it 
necessary  that  the  fee  should  be  in  the  trustees,  unth  a 
view  to  the  fossibility  of  Hie  donee  creating  under  the  power 

(0  See  12  Ves.  100.  (v)  7  Darn.  &  E.  842  and  437. 

VOL.  II.  Q 
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CHAP.  XXXIV.  contingent  remainders  which  might  require  protection.    In 

the  case  of  Venables  v.  Morris j  the  limitations  (in  a  deed) 

were  to  the  use  of  A.  for  life,  with  remainder  to  the  use 

of  trustees  and  their  heirs  for  the  life  of  A.,  to  preserve 

contingent  remainders,  remainder  to  the  use  of  B.,  (wife  of 

A.,)  for  life,  remainder  to  the  use  of  the  same  trustees  arid 

their  heir s^  in  trust  to  support  the  contingent  uses^  and  permit 

B.  and  her  assigns  to  receive  the  rents ;  and  after  the  decease 

of  A.  and  B.,  to  the  use  of  the  first  and  other  sons  of  the 

marriage  successivelj  in  tail,  with  remainder  to  the  use 

of  the   first  and   other  daughters  successively  in  tail, 

remainder  to  the  use  of  such  persons  as  B.  should  hy  deed 

or  will  appoint,  and,  in  default  of  appointment,  to  the  use 

of  the  right  heirs  of  B.    B.,  by  a  deed  poll,  appointed  the 

estate  to  the  right  heirs  of  A,  The  contest  was  between  the 

heirs  of  A.  and  the  heirs  of  B.,  the  former  claiming  under 

the  limitation  in  the  appointment,  and  the  latter  under  the 

Reteratimi  of  Settlement.    One  of  the  points  contended  for  by  the  heir  of 

^i^tmenr  held  B.,  was,  that  the  remainder  in  fee  being  in  the  trustees,  an 

givin^nuteea   equitable  interest  only  passed  to  the  heirs  of  A.  under  the 

appointment,  and  which  could  not  unite  with  the  estate 
for  life  of  A.  under  the  settlement ;  but  the  Court  was  of 
opinion  that  the  heir  of  B.  was  entitled  quacunque  via ; 
for  if  the  limitation  to  the  heir  of  B.,  under  the  appoint- 
ment, was  a  legal  limitation,  it  united  with  B/s  estate  for 
life,  under  the  settlement,  and  conferred  the  fee;  but  if  it 
did  not,  then  it  was  a  contingent  remainder,  in  equity,  to 
the  heir,  and  he  took  by  purchase.  Lord  Kenyon  subse- 
quently expressed  a  more  decided  opinion  that  the  legal 
estate  in  fee  was  in  the  trustees,  and  the  certificate  of  the 
Court  (it  being  a  case  from  Chancery,)  was  in  conformity 
to  this  opinion. 
Remarki  on  The  grouud  ou  which  Lord  Kenyon  rested  the  certifi- 

fWte/v.       cate  of  the  Court,  involves  a  very  extensive  and  no  less 
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noYel  doctrine,  and  one  which,  in  the  absence  of  any  chap.xxxiv. 

confirmatory  decision,  cannot  be  relied  on.     To  hold  that 

the  mere  circumstance  of  there  being  included  in  the 

limitations  a  power  of  appointment,  by  virtue  of  which  con- 

tingeot  remainders  might  be  thereafter  created,  constitutes  whether  the 

of  itself  a  ground  for  vesting  the  fee-simple  in  the  trustees,  ti!!^t^remd^I 

is  evidently  going  much  farther  than  making  trustees  take  foTgWinlTi^- 

the  fee,  because  contingent  remainders  are  actually  created  *^     '  **' 

by  the  instrument  containing  the  limitation  to  them; 

though  even  the  latter  more  moderate  doctrine  has  not 

been  invariably  countenanced  by  the  authorities. 

Thus,  in  the  recent  case  of  Heardson  v.  Williamson  (.r). 
Lord  Langdale^  M.  R.,  does  not  appear  to  have  regarded 
the  fact,  that  the  will  contained  a  contingent  remainder  of 
the  devised  estate,  as  a  sufficient  ground  for  holding  the 
inheritance  in  fee  to  be  in  the  trustees;  while,  on  the 
other  hand,  in  Curskam  v.  Newland  {y\  trustees  were  held 
to  take  the  fee  under  a  will  which  appeared  to  supply  no 
other  ground  for  such  a  construction ;  and  in  Doe  v.  WU- 
Ian  (2r),  and  Houston  v.  Hughes  (a),  Mr.  Justice  Bayley 
considered  that  the  circumstance  of  contingent  remainders 
being  created  by  the  will,  favoured  the  conclusion  that  the 
trustees  took  the  legal  inheritance. 

In  the  case  of  Barker  v.  Greenwood  (i)  too,  it  seems  to 
have  been  regarded  by  Mr.  Baron  Parke  in  the  same  point 
of  view,  though  this  able  judge  disclaimed  any  reliance  on 
the  point;  because  the  question  in  that  case  was  not  whe- 
ther the  trustees  took  the  fee,  but  whether  they  took  an 
estate  pur  autre  vie,  and  the  learned  Judge  considered  it 
to  be  doubtful  whether  the  trustees  of  such  an  estate  would 
be  bound,  in  the  absence  of  an  express  trust,  to  preserve 

{x)  1  Kee.  33,  ante,  220.  (a)  6  Barn.  &  Cress.  420. 

(^)  2  Moo.  &  Scott,  113.  \h)  4  Mees.  &  W.  421. 

\z)  2  Bam.  &  Aid.  84,  ante,  208. 
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CHAP.  XX^XIV. 


Where  devise 
includes  other 
property  as  to 
which  trustees 
take  the  legal 
estate. 


General  re- 
mark upon  the 
cases. 


contingent  remainders,  a  point  upon  which  the  writer  is 
not  aware  of  any  decision.  There  certainly  seems  to  be 
much  difficulty  in  attaching  any  such  obligation  to  the 
trustees,  seeing  that  their  estate  is  apparently  created 
diverso  intuitu ;  at  all  events  it  is  clear  that  such  express 
direction  to  trustees  to  preserve  contingent  remainders, 
will  not  have  any  influence  on  the  construction,  if  the  will 
contains  no  such  remainder  (c) ;  nor  where  the  subject  of 
devise  is  a  copyhold  estate,  as  contingent  remainders  cre- 
ated of  such  property  are  not  destructible,  and  therefore 
do  not  require  any  limitation  of  this  nature  for  their  pre- 
servation (d). 

It  seems  that  where  a  will  is  so  expressed  as  to  leave 
it  doubtful  whether  the  testator  intended  the  trustees  to 
take  the  fee  or  not,  the  circumstance  that  there  is  in- 
cluded in  the  same  devise  other  property  which  necessarily 
vests  in  the  trustees  for  the  whole  of  the  testator's  interest, 
affords  a  ground  for  giving  to  the  vdll  the  same  construc- 
tion as  to  the  estate  in  question  (e). 

Here  closes  the  long  catalogue  of  decisions  respecting 
the  quality  and  extent  of  the  estate  conferred  by  devises 
in  trust,  from  which  the  reader  will  have  collected  the 
principles  that  govern  cases  of  this  description,  and  the 
considerations  which  have  been  admitted  to  influence  the 
construction,  though,  as  the  question  is  constantly  present- 
ing itself  under  new  aspects  and  combinations  of  circum- 
stances, difficulty  will  sometimes  occur  in  the  application 
of  the  established  doctrine.  Of  all  the  adjudged  points 
connected  with  the  subject,  that  which  has  been  deemed 
the  least  satisfactory,  is  the  doctrine  of  those  decisions  (g) 


(c)  Nash  y.  Nash^  3  Barn.  & 
Adolph.  830. 

(d)  See  Doe  d.  IVoodcoek  v.  Bar- 
throp,  6  Taunt.  882. 


(e)  Houston  v.  Hughes^  6  Born.  & 
Cress.  403. 
{g)  Ante,  pp.  218,  219, 
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which,  in  certain  cases,  gave  to  trustees,  whose  estate  was  chap.xxxiv. 
undefined,  a  term  of  years  (either  with  or  without  a  prior 
estate  for  life,)  determinable  when  the  purposes  of  the 
trost  should  be  satisfied.     To  exclude  the  application  of 
this  inconvenient  and  very  refined  rule  of  construction, 
two  enactments  have  been  introduced  into  the  statute  of 
1  Vict.  c.  26.     The  80th  section  provides,  "  That  where  stat.  i  vict.  c. 
any  real  estate  (other  than  or  not  being  a  presentation  to  31! 
a  church)  shall  be  devised  to  any  trustee  or  executor,  such 
devise  shall  be  construed  to  pass  the  fee-simple,  or  other 
the  whole  estate  or  interest  which  the  testator  had  power 
to  dispose  of  by  will,  in  such  real  estate,  unless  a  definite 
term  of  years,  absolute  or  determinable,  or  an  estate  of 
freehold,  shall  thereby  be  given  to  him  expressly  or  by 
implication." 
Section  31  provides,  *•  That  where  any  real  estate  shall  Estate  of  trm- 

teeSf  if  not  ex- 

be  devised  to  a  trustee,  without  any  express  limitation  of  pressiy  limited, 

the  estate  to  be  taken  by  such  trustee,  and  the  beneficial  tnehoid  or  an 

interest  in  such  real  estate,  or  in  the  surplus  rents  and  ** 

profits  thereof,  shall  not  be  given  to  any  person  for  life,  or 

such  beneficial  interest  shall  be  given  to  any  person  for 

life,  but  the  purposes  of  the  trust  may  continue  beyond 

the  life  of  such  person,  such  devise  shall  be  construed  to 

vest  in  such  trustee  the  feensimple  or  other  the  whole 

legal  estate  which  the  testator  had  power  to  dispose  of  by 

will  in  such  real  estate,  and  not  an  estate  determinable 

when  the  purposes  of  the  trust  shall  be  satisfied." 

These  clauses  have  been  the  subject  of  much  criticism  (h). 
It  is  not  easy  to  perceive  why  the  provision  regulating 
the  estates  of  trustees  should  have  been  split  into  two 
sections,  and  still  more  difficult  is  it  to  give  to  each  of 
those  sections  such  a  construction  as  will  preserve  it  from 
collision  with  the  other.     The  design  of  the  30th  section 

(A)  See  H.  Sugd.  Wills,  127;  Sweet  on  Wills  Act,  154. 
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CHAP.  XXXIV.  would  seem  to  be  simply  to  negative  the  construction 
Remarks  upon   which,  in  Certain  cases  (^),  gave  to  a  trustee  an  undefined 

Stat.  1 ,  Vict.  c.  ^  <»-iii. 

26,  sects.  30  &   term  of  years,  for  it  allows  him  to  take  an  estate  of  free- 
hold, or  a  definite  term  of  years,  either  expressly  or  by  im- 
plication ;  but  the  31st  section  takes  a  wider  range,  as  it 
admits  of  neither  of  these  exceptions,  nor  that  of  a  devise 
of  the  next  presentation  to  a  church.     Its  eflFect  is  to  pro- 
pound, in  regard  to  wills  made  or  republished  since  the 
year  1837,  the  following  general  rule  of  construction :  that 
whenever  real  estate  is  devised  to  trustees  (and  it  would 
seem  to  be  immaterial  whether  the  devise  is  to  the  trustees 
indefinitely,  or  to  them  and  their  heirs,  or  to  them  and  their 
executors  or  administrators,)  for  purposes  requiring  that 
they  should  have  some  estate,  without  any  specification  of 
the  nature  or  duration  of  such  estate,  and  the  beneficial  in- 
terest in  the  property  is  not  devised  to  a  person  for  life, 
or  being  so  devised,  the  purposes  of  the  trust  may  endure 
beyond  the  life  of  such  person,  the  trustees  take  (not,  as  in 
Carter  v.  Bamardiston^  an  estate  for  years,  or,  as  in  Doe  v. 
Simpson,  an  estate  for  life,  with  a  superadded  term  for 
years,  but)  an  estate  in  fee-simple.    The  result,  in  short,  is 
that  trustees,  whose  estate  is  not  expressly  defined  by  the 
will,  must,  in  every  case,  and  whatever  be  the  nature  of  the 
dviy  imposed  on  them,  take  either  an  estate  for  life  or  an 
estate  in  fee.     It  is  observable  that  this  section  allows  the 
trustees  to  take  an  estate  of  freehold,  not  whenever  the 
purposes  of  the  trust  require  such  an  estate,  but  only  in  the 
specified  case  of  the   ''  surplus  rents  and  profits   being 
given  to  a  person  for  life,"  making  no  provision,  therefore, 
for  the  case  (a  possible  though  not  a  frequently  occurring 
one,)  of  a  trust  of  any  other  kind  being  created  for  a  pur- 
pose co-extensive  with  life ;  for  instance,  a  trust  to  keep 
on  foot  a  policy  of  life  insurance.     Possibly  it  would  be 

(f )  Ante,  p.  218, 
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held  that  sach  a  case  is  excluded  from  the  31st  section  by  the  chap,  xxxiv. 
exception  in  the  30th  section,  and  thus  some  effect  would 
be  given  to  this  otherwise  apparently  idle  clause  of  the  sta- 
tute; farther  than  this,  (even  if  so  far,)  it  is  presumed  the 
exceptive  part  of  the  30th  section  could  not  be  construed 
to  qualify  or  control  the  operation  of  the  31st  section,  but 
decision  alone  can  settle  the  point. 

The  enactments  in  question  do  not,  beyond  the  particular  Points  not  ez- 
cases  which  have  been  pointed  out,  interfere  with  the  Act. 
general  doctrines  of  construction  discussed  in  the  present 
chapter.     Even  under  wills  made  or  republished  since  the 
year  1837,  it  may  still  be  questionable  whether  trustees 
take  any  estate  or  only  a  power;  also  whether  they  take  an 
estate  limited  to  the  lives  of  the  tenants  for  life  of  the  bene- 
ficial interest,  or  an  estate  in  fee-simple;  and  consequently 
there  should  be  no  relaxation  in  the  anxious  care  of  framers 
of  wills  to  preclude  ambiguity  in  this  particular.     It  can- 
not, however,  according  to  the  suggested  construction  of 
the  31st  section,  under  smh  wills  become  a  question,  whe- 
ther trustees  take  an  estate  in  fee,  or  a  chattel  interest,  in 
order  to  raise  money,  or  for  any  other  purpose. 

The  new  doctrine  would  not,  it  is  conceived,  preclude 
the  construction  that  trustees  take  an  estate  par  autre 
vie,  with  a  power  of  sale  over  the  inheritance.  The 
writer  is  not  aware,  however,  of  any  adjudged  instance  of 
such  a  construction,  for  where  an  estate  is  devised  to  trus- 
tees indefinitely,  the  authorities  (with  one  solitary  excep- 
tion (At),  in  which  there  seems  to  have  been  an  opposing 
context,)  conduct  to  the  conclusion,  that  whatever  duty  is 
subsequently  imposed  on  them,  must  be  in  virtue  of  their 
estate,  the  quality  and  duration  of  which  are  to  be  mea- 
sured accordingly.  The  point,  of  course,  depends  on  the 
conclusion  to  be  fairly  drawn  from  the  entire  will. 

{h)  See  Hawker  v.  Hawker^  3  Bam.  &  Aid.  537. 
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Proper  terms  of      A  LIMITATION  to  a  person  and  the  heirs  of  his  body 

limiting  ao  es-  ,-  i        T<t  • 

tate  tau.  Creates  an  estate  tail  general.     If  it  be  to  him  and  the 

heirs  male  or  the  heirs  female  of  his  body,  he  takes  an 
estate  tail  special,  descendible  in  the  male  or  female  line, 
as  the  case  may  be.  In  the  one  case  the  land  derolyes 
upon  the  male  issue  and  (unless  the  tenure  be  gavelkind 
or  Borough-English(«),)  according  to  the  law  of  primogeni- 
ture, in  the  other  upon  the  females  as  coparceners.  If  the 
estate  tail  be  general,  it  will  run  in  this  manner  through 
both  lines,  in  their  established  order  of  succession. 

But  though  these  are  the  correct  and  technical  terms  of 

limiting  an  estate  tail,  yet  such  an  estate  may  be  created  in 

What  informal  a  wiU  by  less  fonual  language ;  indeed  by  any  expressions 

ate  an  eaSJc^"  denoting  au  intcution  to  give  the  devisee  an  estate  of  in- 

heritance,  descendible  to  his  or  some  of  his  lineal,  but  not 

to  his  coUaieral  heirs,  which  is  the  characteristic  of  an 

estate  tail  as  distinguished  from  a  feensimple.  The  former 

is  transmissible  to  lineal  descendants  only ;  the  latter  in 

default  of  lineal  devolves  to  collateral  and  now  to  ascendant 

heirs. 

Limitation  to         A  devisc  to  A.  and  his  heirs  male  for  ever  {b\  or  to  A. 

or ''right  hdrs  and  his  heirs  male  living  to  attain  the  age  of  twenty- 

er."'       "      one  (c),  or  to  A.  for  life,  and  after  his  death  to  his  heirs 

(a)  See  Trash  v.  Wood,  4  My.  &  12,  stated  ante,  VoL  I. 

Crai.  324.                  ^  (c)  Doe  d.  Tremewm  v.  Permew- 

{h)  Baker  r.  IVall,  1  Lord  Raym.  a»,  3  Per.  &  D.  320. 
185 ;  S.ai  Eq.  Ca.  Ab.  214,  pi. 
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maJe,  or  his  right  heirs  male,  for  ever  (d)^  has  been  held  to  chap.  xxxv. 

eonfer  an  estate  tail  male;  the  addition  of  the  word  ^male," 

as  a  qualification  of  ^  heirs,"  shewing  that  a  class  of  heirs 

less  extensive  than  heirs  general  was  intended.     And  the 

same  constmction  obtains,  where  a  devise  to  a  person  and 

his  heirs  (e\  or  to  a  person  simply  without  any  words  of  Limitation 

over  in  default 

limitation  (9),  is  followed  by  a  devise  over  in  cajse  of  his  of ''mate 

.  heir." 

death  without  an  heir  male. 

It  has  even  been  decided  that  a  devise  to  one,  et  hsere- 
dibus  snis  legitime  procreatis,  creates  an  estate  tail  (A), 
though  the  addition  merely  describes  a  circumstance  which 
is  included  in  the  definition  of  heir  simply,  an  heir  being 
ex  justis  nuptiis  procreatus.  Such  was  the  doctrine  of  the 
early  authorities,  and  it  was  recognised  and  followed  in  the 
more  recent  case  of  Nanfan  v.  Legh  (^),  where  a  devise  to 
H.  when  he  should  attain  twenty-one,  ''and  to  his  heirs  To  a.  and  "Ua 
husfuUy  begdtten  for  ever,"  was  held  to  make  the  devisee  batten.*'  ^ 
tenant  in  tail  only.  In  the  same  will  other  property  was 
devised  to  H.  and  his  heirs  simply,  which  it  was  contended 
afforded  sxi  aigument  in  favour  of  construing  the  devise  in 
question  to  give  an  estate  tail ;  inasmuch  as  the  testator, 
in  varying  the  phrase,  must  have  had  a  different  intention. 
Bemg  a  case  out  of  Chancery,  we  are  not  in  possession 
of  the  reasons  upon  which  the  opinion  of  the  Court  was 
founded ;  but  probably  it  was  considered  that  the  testator, 
by  adding  the  expression  ''  lawfully  begotten,"  intended  to 
engraft  some  qualification  on  the  description  of  heir,  and 
consequently  must  have  meant  an  estate  tail. 

It  is  clear  that  the  words  heir  of  the  body  (in  the  sin-  To  heir  of  the 

(<0  Loid  OuuUUm^s  case,  3  Solk.  {g)  Blaxton  t.  /SZpne,  3  Mod.  123. 

338.     Doe  d.  Earl  qf  Lindsey  r.  (h)  Church  v.  »>a«,  Moore,  637; 

Cofyear,  11  East,  548.  Co.  Litt.  20.  b. ;  Uarg.  n.  2. 

(e)  Dmn  d.  JSlater  v.  Slaier,  6  (t)  2  Mars^.  107 ;  S.C.7  Taunt. 

I>uni.  &  E.  336.  85. 
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gular)  operate  as  words  of  limitation,  and  consequently 
body  in  the  sin-  confer  an  estate  tail.  Thus,  it  has  been  held,  that  under 
^"  *''  a  devise  to  A.  for  life,  and,  after  his  decease,  to  the  heir 

of  his  body  for  ever,  A.  is  tenant  in  tail  (k) ;  and  a  devise 
to  A.  and  such  heir  of  her  body  as  shall  be  living  at  her 
decease,  has  received  the  same  construction  (/). 
Limitation  to        Nor  is  the  offoct  Varied  by  the  word  nejpt  or  first  being 

next  or  first  ^        .    .  i     .     »i 

heir  male.        prefixed  to  "  heir. 

Thus,  in  Burley's  case  (m),  a  devise  to  A.  for  life,  re- 
mainder to  the  ne.vt  heir  male ;  for  default  of  such  male 
heir,  then  to  remain,  was  adjudged  to  give  an  estate  tail 
male  to  A. 

So,  where  {n)  the  devise  was  to  M.  and  his  wife  for 
their  lives,  remainder  to  the  nejpt  heir  male  of  their  two 
bodies,  it  was  held,  that  M.  and  his  wife  were  tenants  in 
tail  male. 

Again,  a  devise  to  A.  for  life,  and  after  his  death  to  the 
first  heir  male  of  his  body,  remainder  over,  has  been  ad- 
judged to  create  an  estate  tail  male  (o). 
To  **  next  heir       But  though  a  dcvlso  to  the  fico^t  heir  male,  simply  fol- 
peri^d^  words  lowing  a  dcvisc  to  the  ancestor  for  life,  does  not  confer  on 

the  heir  an  estate  by  purchase,  (the  words  being  construed 
as  words  of  limitation,)  yet  if  the  testator  has  engrafted 
words  of  limitation  on  the  devise  to  the  next  heir  male,  he 
is  considered  as  indicating  an  intention  to  use  the  term 
^'  heir  "  as  a  mere  descriptio  personse ;  in  other  words,  as 
descriptive  merely  of  the  individual  who  fills  the  character 
of  heir  male  at  the  ancestor's  decease;  the  superadded 
words  of  limitation  having  the  effect  of  converting  the 

(i)  Paws^  y.  LouxkUe,  Sty.  249,         (»)  MiUer  y,  SdOgroWy  Rob.  Ga- 

273.    See  also  WUkins  v.  WhUingy  yelk.  d6  ;  and  see  1  Yes.  sen.  337. 
1  Bolst.  219 ;  1  RoU.  Ab.  896.  (o)  TroUop  v.  7Vo%>,  Rob.  Ga- 

{l)  Richards   r.   Bergavenny^  2  relk.  76  ;  1  Atk.  412 ;  and  see  Good- 

Vera.  324.  right  v.  Pulfyn^  2  L.  Raym.  1437. 

(m)  Cited  I  Vent.  230. 
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expression,  "  next  heir  male,"  into  words  of  purchase,  an  chap.  xxxv. 
effect,  however,  which,  (as  will  be  shewn  at  large  in  the 
sequel,)  does  not,  in  general,  belong  to  such  superadded 
expressions  of  this  nature.     This  rule  of  construction  is 
founded  on  the  authority  of  Archer's  case  (/>),  where  lands  To  next  heir 

.  ,  .     male  and  the 

were  devised  to  A.  for  life,  and  after  to  the  next  heir  male  hein  male  of 
and  the  heirs  male  of  the  body  of  such  next  heir  male,  and 
it  was  unanimously  agreed  by  the  Court,  that  this  waa  a 
contingent  remainder  to  the  heir,  and  that  A.  was  but 
tenant  for  life,  and  he  having  made  a  feoffment  of  the 
devised  lands,  it  was  held  that  such  contingent  remainder 
was  destroyed. 

But  it  should  seem  that  this  construction  is  not  pecu- 
liar to  such  a  case  as  Archer's ;  namely,  where  the  word 
"next"  is  prefixed,  and  words  of  limitation  are  super- 
added to  ^^heir  male;"  for  a  similar  construction  was 
adopted  in  a  recent  case,  ( Willis  v.  Hiscoa;)  (y),  where  the 
former  circumstance  was  wanting.  The  devise  was  upon 
trust  for  the  testator's  son,  W.,  for  life,  and  after  his  decease 
for  the  heir  male  of  his  body  begotten  on  a  European  wo- 
man, and  the  heirs  of  such  heir  male,  and  in  case  the  son 
should  die  without  leaving  such  heir  male  of  his  body,  the 
trustees  were  to  pay  the  rents  equally  between  the  testa- 
tor'sdaughters,M.  and  A.,for  their lives,and  the  whole  to  the 
survivor  ;  and  after  the  decease  of  the  survivor,  upon  trust 
for  the  heir  male  of  the  body  of  M.  and  the  heirs  of  such 
heir  male,  and  in  default  of  such  heir  male  of  her  body, 
upon  trust  for  the  heir  male  of  die  body  of  A.  and  the  heirs  "To  heir  male 

of  the  bodv  " 

ofsudi  heir  male.  W.  and  M.  both  died  without  issue,  after  and hia  hein. 
which,  A.,  conceiving  herself  to  be  tenant  in  tail,  suffered 
a  recovery.     A  bill  was  filed  by  the  heir  male  of  the  body 
of  A.  to  compel  a  conveyance  from  the  trustee;  and  Lord 
Cottenham  considered  his  title  so  clear  that  he  not  only  de- 

(p)  1  Co.  66.  (q)  4  Myl.  &  Craig.  197. 
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pay  the  costs  (r)  of  the  suit,  which  was  occasioned  by  his 
refusal  to  convey  without  the  direction  of  the  Court.    His 
Lordship  said,  "  The  mother  has  an  estate  expressly  for 
life ;  and  after  her  death,  the  devise  is  to  the  heir  male  of 
her  body,  in  the  singular  number,  with  words  of  limitation 
to  the  heirs  general  of  such  heir,  which,  it  is  clearly  set- 
tled, gives  an  estate  for  life  only  to  the  parent,  and  the  in- 
heritance, by  purchase,  to  the  heir  of  the  body,  as  was 
decided  in  Archer's  case  (s)y  and  assumed  by  ffale  in  King 
V.  Melling  (<),  and  subsequent  cases.     If,  indeed,  that  pro- 
position were  doubtful  as  a  general  rule,  all  doubt  would 
have  been  removed  in  the  present  case ;  for  the  words  of 
the  limitation  are  the  same  as  those  used  in  the  prior  de- 
vise to  the  testator's  son ;  and  the  particular  description 
of  the  heir  of  that  son  proves  that  he  must  have  taken  by 
purchase." 
To  A.  **  et  A  devise  to  A.  et  semini  suo  {u\  or  to  A.  and  bis  issue, 

to^A?  ""a^d  hu  clearly  creates  an  estate  tail,  as  is  shewn  more  at  large  in 

a  subsequent  chapter. 

So,  where  a  testator,  in  the  first  instance,  devises  lands 
to  a  person  and  his  heirs,  and  then  proceeds  to  devise  over 
the  property  in  terms  which  shew  that  he  used  the  word 


issue 


Remark  on 
Willu  V.  HU- 
cox. 


(r)  This  seems  rather  hard  upon 
the  trustee,  as  there  was  no  autho- 
rity directly  in  point,  and  the  cases 
which  had  decided  that  a  devise  to 
the  heir  of  the  body  (in  the  singular) 
of  the  devisee  for  Ufe,  without  words 
of  limitation  engrafted  thereon,  ope- 
rated to  confer  an  estate  tail  (ante, 
p.  234);  and  also  that  superadded 
words  of  limitation  had  no  effect  in 
turning  heirs  male,  in  the  plural, 
into  words  of  purchase,  afforded  an 
argument  in  favour  of  the  construc- 


tion which  the  Court  rejected,  suffi- 
ciently plausible,  one  should  have 
thought,  to  justify  the  trustee's  re- 
fusal to  convey  without  judicial 
sanction.  The  tendency  of  such  de- 
cisions is  to  increase  the  reluctance, 
which  is  now  very  commonly  felt  by 
cautious  and  weU-infonaed  persona 
to  undertake  trusteeships. 

(s)  1  Co.  66. 

(t)  1  Vent.  214 ;  and  see  Feame, 
C.  R.  p.  14& 

(fi)  Co.  Litt.  9.  b. 
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"  heirs,"  in  the  prior  deviise,  in  the  restricted  sense  of  heirs   chap.  xxxv. 

of  the  body ;  such  devise,  of  course,  confers  only  an  estate 

tail,  the  effect  being  the  same  as  if  the  latter  expression 

had  been  originally  employed.     Thus,  if  lands  are  devised 

to  A.  and  his  heirs,  and  if  he  shall  die  without  heirs  of  his  To  a.  and  hu 

body,  or  without  heirs  male  of  his  body,  or  without  an  heir  ghaii'die  with- 

or  an  heir  male  of  his  body,  then  over  to  another,  such  de*  body. 

vise  vests  in  the  devisee  an  estate  tail  general,  or  an  estate 

tail  male,  as  the  case  may  be  (<r). 

Indeed  so  w^ell  has  this  been  settled  from  an  early 
period,  that,  to  found  an  argument  in  favour  of  a  contrary 
construction,  recourse  is  always  had  to  special  circum- 
stances. 

Thus>  where  {y)  a  testator  devised  lands  to  his  wife  for  Direction  to 
life,  and  after  her  death  to  J.  his  eldest  son  and  his  heirs,  rent  notconciu- 
upon  condition  that  J.,  as  soon  as  the  land  should  come  estate  tau. 
unto  him  in  possession,  should  grant  to  S.,  testator's  second 
son,  and  his  heirs,  an  annual  rent  of  £4,  and  that  if  J. 
should  die  withotU  heirs  of  his  hody^  the  land  should  remain 
to  S.  and  the  heirs  of  his  body ;  it  was  contended  that 
the  intent  was  shevni  that  J.  should  have  a  fee,  otherwise 
he  could  not  legally  grant  such  a  rent,  to  have  continuance 
after  his  death :  but  it  was  resolved  to  be  an  estate  tail ; 
for  being  limited  that  if  he  died  without  issue  then  it 
should  be  to  S.  and  his  heirs  of  his  body,  shewed  what  heirs 
of  J.  were  intended,  viz.  heirs  cf  his  body;  and  though  he 
was  to  make  a  grant  of  the  rent,  yet  this,  being  by  appoint- 
ment of  the  donor,  was  not  contra  formam  donationis,  but 
stood  with  the  gift,  and  it  should  bind  the  issue  in  tail. 
The  Court  evidently  considered  the  direction  to  grant 

(«)  Broume  v.  JenWy  Cro.  Jao.  &  £.  276,  but  as  to  the  effect  of  the 

290;  Chadock  v.  Ooufky,  Cro.  Jac.  recent  Ertatute  (1  Vict.  c.  26,)  on 

695 ;  Teary  v.  Olatfery  eit.  3  Leon,  fluch  devises  yide  post. 
130,  pi.  183;  (hne  v.  James,  Skinn.         {y)  Ihrtton  v.  Engrcttiiy  Cro. -Jac. 

19 ;  Z)o«  d.  Nmlle  t.  RiterSy  7  Dum.  427. 
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Derise  over  on 
fsdlure  of  heirs 
Talid,  when. 


the  fee  farm  rent  as  conferring  a  power ^  or  rather,  perhaps, 
a  trust  coupled  with  a  power,  in  which  view  it  was  con- 
sistent with  an  estate  tail. 

And  here  it  should  be  observed  that  where  real  estate 
is  devised  over,  in  default  of  heirs  of  the  first  devisee,  and 
the  ulterior  devisee  stands  related  to  the  prior  devisee  so  as 
to  be  in  the  course  of  descent  from  him,  whether  in  the 
lineal  or  collateral  line  and  however  remote,  as  the  prior 
devisee  in  that  case  could  not  die  without  heirs,  while 
the  devisee  over  exists,  the  word  "  heirs,"  is  construed  to 
mean  heirs  of  die  hody^  and  accordingly  the  estate  of  the 
first  devisee,  by  the  effect  of  the  devise  over,  is  restricted 
to  an  estate  tail,  and  the  estate  of  the  devisee  over  be- 
comes a  remainder  expectant  on  that  estate  (z).  This 
construction  is  induced  by  the  evident  absurdity  of  suppos- 
ing the  testator  to  mean  that  his  devise  over  should  depend 
on  an  event  which  cannot  happen  without  involving  the 
extinction  of  its  immediate  object. 

But  the  Courts  will  not  so  construe  the  word  heirs, 
where  the  devise  over  is  to  a  stranger,  however  plausible 
may  be  the  conjecture  that  it  was  so  intended,  and  conse- 
quently the  devise  over  is  void  for  remoteness  (p) ;  and 
formerly  a  relation  of  the  half-blood  or  a  parent  or  grand- 
parent was,  for  this  purpose,  considered  as  a  stranger,  such 
persons  being  then  excluded  from  taking  by  descent  ip) ; 
but  the  law,  at  least  as  to  persons  dying  since  the  31st 


{z)  1  RoU.  Ab.  836 ;  2  Lev.  162 ; 
Cro.  Jac.  416,  6^5 ;  1  Freem.  74 ; 
2  £q.  Cas.  Ab.  305,  pi.  2 ;  3  Lev. 
70 ;  2  Stra.  849 ;  Amb.  363 ;  2  Ed. 
297 ;  Cas.  temp.  Talbot,  1 ;  2  P. 
Wms.  370;  WUles,  164;  1  P.  W. 
23 ;  WiUes,  164,  n.,  369 ;  Doug.  266 ; 
Cowp.  234,  410,  833 ;  3  Darn.  &  £. 
491,  488,  n.;  2  Marsh.  170;  6 
Taant.  486.    A  few  early  decisions 


to  the  contrary,  such  as  Heam  v. 
Allen^  Cro.  Car.  67,  are  overruled  by 
the  current  of  authorities. 

(a)  Orumble  v.  Jones^  2  Eq.  Ca. 
Ab.  300,  pi.  16 ;  11  Mod.  207 ;  Wil- 
les,  166,  n. ;  S,  C.  nom.  Aumble  v. 
Jones,  1  SaUc.  238;  Grifiths  v. 
Grieve,  1  Jac.  &  Walk.  31. 

(b)  See  Prettcn  d.  Eagk  v.  /W«- 
nell,  Willes,  164. 
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of  December,  1833,  is  now  regulated  by  the  statute  of   chap.xx: 


:xT. 


3  &  4  W.  4,  c,  106,  which  haa  admitted  relations  of  the 
half-blood,  and  parents  and  other  ancestral  relations  in  the 
ascending  line,  to  the  heirship  (c). 

Of  course  the  limiting  of  the  estate  over,  in  de&ult  of  At  to  UmitatioD 
heirs  of  the  body  or  issue,  to  the  right  heirs  of  the  devisee,  right  hnn  of 
does  not  vary  the  construction,  farther  than  to  give  the     *    ^"^' 
devisee  the  remainder  in  fee  expectant  on  the  estate  tail. 

Thus,  where  (d)  a  testator  devised  certain  lands  unto  his 
son  P.  and  his  heirs  for  ever,  on  condition  that  he  paid  W. 
£30  within  one  year  after  the  death  of  the  testator's  wife, 
and  he  gave  other  tenements  to  other  sons,  adding  the  fol- 
lowing clause : — '^  Item.  My  will  and  mind  is,  that  in  case 
any  of  my  said  children  unto  whom  I  have  bequeathed  any 
of  my  real  or  copyhold  estates  shall  die  without  isme^  then 
I  give  the  estate  of  him  or  her  so  dying  unto  his  or  their 
right  heirs  for  ever ;"  and  it  was  held  that  the  children 
took  estates  tail,  with  remainder  in  fee  to  themselves. 

Sometimes  an  estate  tail  general  is  cut  down  to  an  Estate  taUge- 
estate  tail  special  by  implication.  toanwtatctSi 

As  where  {e)  the  devise  was  to  the  use  of  the  testator's  JSSItionf  *"" 
eldest  son  John  and  his  heirs  for  ever,  and  failing  issue  of 
John,  to  the  use  of  James  the  second  son  and  his  heirs  for 
ever,  and  fiedling  issue  of  that  son,  to  the  use  of  the  third 
son  George  and  his  heirs  for  ever,  and  failing  his  issue,  to 
the  use  of  every  other  son  the  testator  should  or  might 
have,  according  to  priority  of  birth ;  and  failing  his  {testa- 
tor's) issue  male  then  to  his  issue  female  and  their  heirs  for 
ever,  and  for  want  of  issue  female,  then  to  the  use  of  his 
(the  testator's)  heirs  for  ever :  it  was  argued  that  the  tes- 

{e)  See  1   Hayes's  Introd.  5th  be  the  converse  of  the  cases  of  Ikick 

Ed.  p.  319.  V.  /VeitcAom,  Moore,  13,  pi.  50; 

(d)  Briee  v.  i^Uh,  Willes,  1.  S,a  I  And.  81 ;  and  Doe  d.  Hansofi  v. 

(e)  Fitjsgerald  and  Leslie,  3  B.  P.  F^ldes,  Cowp.  833,  stated  ante,  Vol. 
C.  Toml.  £d.  154.    This  seems  to  I.,  p.  425. 
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tator  evidently  intended  to  postpone  the  female  to  the 
male  line  of  issue,  and  that  the  latter  part  of  the  will  was 
explanatory  of  the  devise  to  the  sons,  shewing  that  they 
were  to  take  estates  tail  male  only ;  for  that  the  intent  of 
postponing  the  issue  female  could  not  be  answered  without 
postponing  his  grand-daughters  as  well  as  daughters,  who 
were  both  comprehaided  under  the  general  expression  of 
his  issue  female ;  and  of  this  opinion  appears  to  have  been 
the  House  of  Lords,  confirming  a  decree  of  the  Irish  Court 
of  Exchequer  (^). 

(ff)  Tills  chapter,  it  is  obvious,  words  children,  son,  and  issue^  have 
does  not  exhaust  the  general  subject  operated  to  confer  an  estate  taS,  are 
of  which  it  professes  to  treat.  The  fuUy  discussed  in  subsequent  chap- 
numerous  instances  in  which  the  ters,  to  which,  therefore,  the  reader 
words  heirs  of  the  body,  accompanied  is  referred, 
by  explanatory  expressions,  and  the 
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RULE  IN  SHELLEY'S  CASE. 


L  Nature  of  the  Rule,  RequiaUee 
to  Ui  Operation;  considered  in 
record  to  the  Eitate  of  Free- 
hold^— m  regard  to  the  lAmUa- 
tion  to  the  Hein,  Questions 
where  one  or  both  of  the  Limi- 


tations relate  to  ieveral  Per- 
sons. 

II.  JSzeeutory  Drusts  in  Terms  which 

would  create  an  Estate  Tail. 

III.  Practical  Effect  of  the  Rule  con- 

sidered. 


I.  The  rule  in  SheUejfs  case  is  a  rale  of  law»  and  not  Nature  of  the 
of  construction  {a).  The  rule  simply  is,  that,  where  an 
estate  of  freehold  is  limited  to  a  person,  and  the  same 
mstrument  contains  a  limitation,  either  mediate  or  imme- 
diate, to  his  heirs  or  the  heirs  of  his  body,  the  word  heirs 
is  a  word  of  limitation,  i.  e.  the  ancestor  takes  the  whole 
estate  comprised  in  this  term.  Thus,  if  the  limitation  be 
to  the  heirs  of  his  body,  he  takes  a  fee-tail ;  if  to  his  heirs 
general,  a  fee-simple  (b). 


(a)  The  comprehensiye  nature  of 
the  present  work  renders  it  impos- 
nble  to  present  more  than  a  brief 
outline  of  the  chief  practical  points, 
connected  with  the  role  in  Sheilas 
casCy  which  require  the  attention  of 
the  student  or  the  practitioner ;  and 
this  plan  is  the  more  wUUngly  sub- 
mitted to,  since  the  subject  has  re- 
ceired  an  elaborate  investigation 
from    seyeral    writers,    who   have 

VOL,  II.  B 


brought  great  learning  and  abUities 
to  the  task. 

{h)  Sheilas  coHy  1  Rep.  93; 
Thomas  &  Eraser's  £d.,  Vol.  I^ 
p.  227.  The  question  was  not  di- 
rectly raised  in  this  case,  but  was 
incidentally  much  discussed.  See 
some  obsenrations  on  the  nature  and 
origin  of  the  rule,  Fea.  C.  R.,  and 
Hayes's  Supplem. ;  Prest.  Est.,  Vol. 
I.,  c.  3.    See  also  Earl  of  Bedford^ s 
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CHAP.  XXXVI.       This  is  well  illustrated  in  tlie  celebrated  case  of  Perrin 
Caw  of  p^rnn  y.  Bloke  (c).     There  A.,  by  his  will,  declared,  that  if  his 

▼.  Blake.  ^  '  '     "^  ' 

wife  should  be  enceinte  with  a  child  at  any  time  thereafter 
(but  which  never  happened,)  and  it  were  a  male,  he  de- 
vised his  real  and  personal  estate  equally  to  be  divided 
between  the  said  infant  and  his  son  W.,  when  the  infant 
should  attain  twenty-one;  and  he  declared  it  to  be  his 
intent  that  none  of  his  children  should  dispose  of  his 
estate  for  longer  than  his  life;  and  to  that  intent  he 
devised  all  his  estate  to  the  said  W.  and  the  said  infant, 
for  the  term  of  their  natural  lives;  remainder  to  G.  and  his 
heirs  for  the  lives  of  the  said  W.  and  the  infant ;  remain- 
der to  tJie  heirs  of  the  bodies  of  the  said  W.  and  the  said 
infant  lawfully  begotten  or  to  be  begotten ;  remainder  to 
the  testator's  daughters  for  the  term  of  their  natural  lives, 
equally  to  be  divided  between  them ;  remainder  to  G.  and 
his  heirs  during  the  lives  of  the  daughters ;  remainder'  to 
the  heirs  of  the  bodies  of  the  said  daughters,  equally  to 
be  divided.  The  question  wa«,  what  estate  W.  took. 
Lord  Mansfield^  Mr.  Justice  Aston  and  Mr.  Justice  WiUes, 
(Mr.  Justice  Yates  dissentiente,)  held,  that  he  was  tenant 
for  life  only;  but  their  judgment  was  reversed  by  a 
majority  of  the  Judges  in  the  Exchequer  Chamber,  who 
held,  that  W.  took  an  estate  tail. 

An  appeal  was  brought  in  the  House  of  Lords^  but  was 
compromised. 
^Bifincvcr in-       Siucc  this  solcmu  determination  ((f),  the  rule  in  ques- 

cfltftf,  Moor.718 ;  WhUing  v.  WiUtins,  (d)  Indeed,  for  a  long  period  an- 

1  Bulstr.  219 ;  Bundale  y.Eeley,  Cart,  tecedently,  the  point  had  been  con- 

170 ;  Broughton  v.  LangU^fy  2  Lord  sidered  as  settled  beyond  dispute ; 

Raym.  870 ;  S.  (7.  2  Salk.  679,  and  but  in  the  interval   between  the 

cases  passim  in  the  next  chapter.  judgment  in  B.  R.,  and  its  reversal 

(e)  4  Burr.  2579;  1  W.  Blackst.  in  the  Exchequer  Chamber,  aU  was 

672;  1  CoU.  Jur.  283;  Harg.  Law  uncertainty.  The  profession  beheld, 

Tracts,  489,  n. ;  Hayes's  Inquiry,  with  no  smaU  degree  of  constema- 

227,  n.  S,  (7.  tion,  a  doctrine   which  had  been 
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tion  has  been  regarded  as  one  of  the  most  firmly  esta-  chap,  xxxyu 
blished  rules  of  property,  and,  strictly  speaking,  no 
iiLstance  can  be  addnced  of  a  departure  from  it.  Undoubt* 
ediy,  in  many  cases  a  devise  to  a  person  for  life,  and,  after 
Ilia  death,  to  the  heirs  of  his  body,  has  been  held,  by 
force  of  the  context,  to  give  an  estate  for  life  only  to  the 
ancestor  (e) ;  but  this  has  been  the  result,  not  of  holding 
the  heirs  of  the  body,  as  such,  to  take  by  purchase,  but  of 
construing  those  words  to  designate  some  other  doss  of 
persons  generally  less  extensive.  The  rule,  therefore,  v^as 
excluded,  not  violated,  by  this  interpretation. 

Whether  the  testator,  by  this  or  any  other  expression,  PreiiminAiy 
mean  to  describe  heirs  of  the  body,  is  a  totally  distinct  rautmctioii. 
inquiry,  and  has  therefore,  in  the  present  Treatise,  been 
separately  discussed  (g).     The  blending  of  the  two  ques* 
tions  tends  to  involve  both  in  unnecessary  perplexity. 

It  is  to  be  observed,  that,  to  let  in  the  application  of  Limitations 
the  role  in  SheUey's  casey  the  limitations  to  the  ancestor,  by  same  in- 
and  to  his  heirs,  must  be  created  by  the  same  instrument.         ^ 

Therefore,  where  (A)  A.  had,  on  the  marriage  of  B.,  his 
son,  settled  lands  on  the  son  for  life,  remainder  to  the 
sons  of  that  marriage  successively  in  tail  male,  reversion 
to  himself  in  fee,  and  by  will  devised  the  same  to  the 
issue  of  B.  by  any  other  wife  in  tail  male ;  it  was  held, 
that  this  devise  did  not  make  B.  tenant  in  tail,  but  gave 
his  heir  of  the  body  an  estate  tail  by  purchase. 


Tegarded  as  an  established  principle 
of  law,  completely  sabverted.  An 
interestii^  statement  of  the  circnm- 
stances  and  progress  of  this  case 
may  be  found  in  Mr.  ffargra/v^s 
Law  Tracts,  and  more  particularly 
in  Mr.  HoRida/g  Life  of  Lord  Afans^ 
Jldd—^  book  which,  though  not  in 
higb  estimation  as  a  biographical 


work,  the  writer  remembers  to  hare 
perused  in  his  early  days  with  much 
pleasure. 

(e)  See  next  chapter. 

(^)  As  to  where  heirs  of  the  body, 
children,  sons,  and  issue,  are  used 
as  words  of  limitation,  see  post. 

(h)  Moore  t.  Parker^  Lord  Raym. 
&7;  S.C.  Skinn.  558. 
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Deeds  creating 
and  exercuing 
powers. 


Legal  and  equi- 
table interests. 


CHAP.  XXXVI.       But  a  will,  and  a  schedule  to  it,  are  considered  as  one 
wiu  and  ache-   instrument  for  the  purposes  of  this  rule  (i) ;  and  the 

same  principle  undoubtedly  applies  to  a  will  and  codicil, 
or  several  codicils. 

It  is  contended  by  Mr.  Feame  (A:),  that,  where  one 
limitation  is  contained  in  an  instrument  creating  a  power, 
and  the  other  in  an  appointment  under  such  power,  the 
rule  will  apply  (/) ;  but  the  position  has  been,  with  much 
reason,  questioned  by  other  learned  writers  (m). 

The  rule  in  Shelkt/'s  case  applies  to  equitable  as  well 
aa  legal  interests ;  but  the  estate  of  the  ancestor,  and  the 
limitation  to  the  heirs,  must  be  of  the  same  quality,  L  e. 
both  legal  or  both  equitable.  It  frequently  happens^  that  a 
testator  devises  land  in  trust  for  a  person  for  life,  and,  after 
his  death,  in  trust  for  the  heirs  of  his  body,  but  gives  the 
trustees  some  office  in  regard  to  the  tenant  for  life,  that 
causes  them  to  retain  the  legal  estate  during  his  life,  but 
which^  ceasing  at  his  death,  does  not  prevent  the  limita- 
tion to  the  heirs  of  the  body  from  being  executed  in  them. 
In  such  cases,  by  the  rule  just  stated^  they  take  as 
purchasers  (n).  The  converse  case  of  course  may,  but  it 
rarely  does,  occur  (o). 
Legal  estate  Where  the  limitations  to  the  devisee  for  life,  and  to 


(t)  Hc^es  d.  Foorde  v.  Foorde^  2 
W.  Blackst.  6d8. 

(k)  C.  R.  75. 

(l)  Venable»  v.  Morris^  7  Dum. 
&  £.  342. 

(m)  Co.  Litt.  299.  b.;  Butl.  n. 
Prest.  Est.  324. 

(n)  Ante,  p.  201. 

(o)  An  unsuoceasful  attempt  to 
support  such  a  construction  was 
made  in  the  case  of  Nash  v.  Nash, 
3  Bam.  &  Aid.  839,  ante,  where  it 
is  obserrable,  that  the  trustees  had 


not  any  office  to  perform  other  than 
the  preservation  of  the  oontingeDt 
remainder,  and  there  was  no  such 
remainder,  unless  the  words  ^*  heirs 
of  the  body  "  were  construed  chil^ 
dren;  and  the  Court,  by  rejecting 
this  construction,  destroyed  the  force 
of  the  argument.  This  case  serres 
to  sheWy  that  the  Courts  are  not  dis- 
posed to  strain  the  rules  of  oonstmc- 
tion  for  the  purpose  of  preventing 
the  appUcation  of  the  role  in  ^S^ 
l^scase. 
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the  heirs  of  his  body,  both  carry  the  legal  estate,  the  fact  chap. 


XXXVI. 


that  one  of  them  is  subject  to  a  trust  does  not  prevent  dothed  with  a 

the  application  of  the  rule.     Mr.  Feamey  indeed,  seems 

to  have  been  of  a  contrary  opinion  (/>) ;  but  the  affirma- 

tire  has   been  successfully  maintained  by  his  learned 

editor  and  Mr.  PresUm  ( j),  on  the  well-known  principle, 

that  trust  estates  are  not  objects  of  the  jurisdiction  of 

Courts  of  Law. 

In  the  recent  case  of  Douglas  v.  Congreve  (r),  real  and 
personal  estate  were  given  to  a  feme  covert  for  life^br 
her  separate  use,  and,  after  her  decease,  to  her  husband 
for  life,  with  remainder  to  the  heirs  of  her  body  in  tail, 
accompanied  by  a  declaration  that  the  aforesaid  limita- 
tions were  intended  by  the  testator  to  be  in  strict  settle- 
ment ;  and  it  was  contended,  that,  as  the  testator  had 
created  a  trust  for  the  separate  use  of  the  devisee,  she 
had  merely  an  equitable  interest,  (the  husband  being  a 
trustee  for  her,)  with  which  the  legal  limitation  to  the 
heirs  wotild  not  unite ;  but  Lord  Langdale  conclusively 
answered  this  reasoning  by  observing,  that  the  legal  estate 
was  vested  in  the  wife,  and  that  the  power  which  the  law 
gave  to  tlie  husband  over  the  real  estate  of  his  wife,  does 
not  alter  the  nature  or  quality  of  that  estate. 

The  estate  of  freehold  may  be  an  estate  for  the  life  of  Raie  consider- 
the  devisee  himself,  or  of  another  person,  or  for  the  joint  to  egtattfir 
lives  of  several  persons,  and  may  be  either  absolute  or 
determinable  on  a  contingency,  as  an  estate  durante 
viduitate  (s),  and  may  arise  either  by  express  devise,  or 
by  implication  of  law  (<),  which  must  be,  we  have  seen, 
a  necessary  implication  (w). 

(p)  Cont.  Rem.  35.  R.  31 ;  Curtis  v.  Price,  12  Yes.  89. 

(?)  Treat,  on  Estates,  311.  (0  Pylms  v.  Mii/ord^  1  Ventr. 

(r)  1  Bear.  59.  372  ;  Hayes  d.  Foorde  v.  Foorde,  2 

{s)  Merrill  v.   Rums^,  1   Keb.  W.  Blackst.  698. 

888 ;  &  a  T.  Raym.  126 ;  Fea.  C.  (t#)  Ante,  Vol.  I.,  p.  460. 
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CHAP.  XXXVI.  It  is  to  be  observed,  too,  that  words,  however  positive 
As  to  ezpres.  and  uneouivocal,  expressly  negativing  the  continuance  of 
ing  a  larger  es-  the  ancestor's  estato  beyond  the  penod  of  its  primary 

express  limitation,  vnll  not  exclude  the  rule  (^r) ;  for  this 
intention  is  as  clearly  indicated  by  the  mere  limitation 
of  a  life  estate,  as  it  can  be  by  any  additional  expres- 
sions ;  and  the  doctrine,  let  it  be  remembered,  is  a  rule 
of  tenure,  which  is  not  only  independent  of,  but  generally 
operates  to  subvert,  the  intention, 
interpoflition  Upou  the  Same  principle,  neither  the  interposition  of 
preaerre  oon-  a  trust  cstatc  to  prcscrvc  Contingent  remainders,  between 
H  "rf^  &c""""'  the  estate  for  life  and  the  limitation  to  the  heirs  of  the 

body  {t/)y  nor  a  declaration  that  the  first  taker  shall  have 
a  power  of  jointuring  {z)^  or  that  his  estate  shall  be  with- 
out impeachment  of  waste  (a),  or,  if  a  woman,  for  her 
separate  use  (i),  or  that  the  devisee  shall  have  no  power 
to  defeat  the  testator's  intent,  will  prevent  the  remainder 
to  the  heirs  attaching  in  the  ancestor  (c). 

With  respect  to  the  limitation  to  the  heirs  of  the  body, 
it  is  (as  before  suggested)  immaterial  whether  they  are  de- 
scribed under  that  or  any  other  denomination,  since  it  is  clear 


ders,  &c. 


Role  in  regard 
to  limitation  to 
the  heirs. 


(x)  Hobinsan  v.  RMMon,  1  Burr. 
38;  S.  a  2  Ves.  sen.  226;  S.  C. 
nom.  Bobinson  v.  HickSy  3  B.  P.  C. 
Toml.  Ed.  180,  stated  infra ;  Perrin 
T.  Blake,  4  Burr.  2579,  ante,  242 ; 
Hayes  d.  Foorde  v.  Foorde,  2  W. 
Blackst.  698 ;  Thmg  v.  Bedford,  1 
B.  C*  C  313. 

{y)  Ooulsan  v.  Coulson,  2  Stra. 
1125 ;  Hodgson  v.  Ambrose,  Doug. 
337 ;  S.  C.  in  Dom.  Proc.  3  B.  P.  C. 
Toml.  Ed.  416 ;  Sayer  v.  Master- 
man,  Amb.  344 ;  Measure  r.  Gee,  5 
Bam.  &  Aid.  510. 

(z)  King  v.  MeUing,  2  Lev.  58 ; 
1  Ventr.  225 ;  3  Keb.  42,  S.  C. 


(a)  PapiOon  v.  Voice,  2  P.  W. 
471 ;  Denn  d.  Webb  v.  Pueiiy,  5 
Bum.  &  E.  299;  iVani  r.Siom, 
3  East,  548 ;  Jones  v.  Morgan,  1  B. 
C.  C.  206 ;  Bennett  v.  Earl  (f  Tan- 
ierville,  19  Ves.  170. 

(5)  Lacfy  Jones  t.  Lord  Scyf  and 
Sele, 8 Vin. Ab.  262,  pi.  19 ;S.C.in 
Dom.  Proc.  3  B.  P.  C.  Toml.  Ed. 
458,  though,  in  this  case,  it  was  held, 
that  the  estate  for  life  was  equitable, 
and  the  gift  ta  the  heirs  carried  the 
legal  estate.  See  also  Roberts  v. 
DixweU,  1  Atk.  607. 

(c)  Roe  d.  Thong  t.  Bedford,  4 
Mau.  &  Selw.  362. 


BULE  IN  SHELLEY'S  CASE.  247 

that  in  every  case  in  which  the  word  "  issue  *'  or  "  son  '*  is  chap,  xxxvi, 

construed  to  be  a  word  of  limitation,  and  follows  a  devise 

to  the  parent  for  life,  or  for  any  other  estate  of  freehold* 

Buch  parent  becomes  tenant  in  tail  by  force  of  the  rule  in 

Skdky^s  case.    The  words  in  question  are  read  as  fifynony-  immaterial  an- 

mous  with  heirs  of  the  body,  and,  consequently,  the  effect  mination  hsAn 

is  the  same  as  if  those  words  had  been  actually  used.  "*  **** 

Upon  the  same  principle,  in  the  converse  case,  i.  e.  where 

the  words  heirs  of  (he  body  are  explained  to  mean  some 

other  class  of  persons,  the  rule  does  not  apply. 

It  is  clear,  too,  that  the  limitation  to  the  heirs  of  the  Limitation  to 
body  may  arise  by  implication ;  as  (if  the  will  is  subject  plication. 
to  the  old  law)  in  the  case  of  a  devise  to  A.  for  life,  and 
in  case  he  shall  die  without  heirs  of  his  body,  or  without 
issue,  then  to  B.  Such  a  case  (in  which  the  first  taker, 
beyond  all  doubt,  has  an  estate  tail  ((/),)  is  an  exemplifi- 
cation of  the  rule  in  SheUetfs  case.  A  gift  to  the  issue  or 
to  the  heirs  of  the  body  is  implied ;  and  the  effect  iS|  that 
the  devise  is  read  as  a  gift  to  A.  for  life,  and,  after  his 
death,  to  his  issue  or  heirs  of  the  body  {e\  which  brings 
it  to  the  common  case  illustrative  of  the  rule.  These 
positions  are  indisputable,  but  the  first  and  third  appear 
to  be  frequently  lost  sight  of. 

As  no  declaration,  the  most  positive  and  unequivocal.  As  to  dedara- 

---,  ,  tion  that  heirs 

that  the  ancestor  shall  take  only,  or  his  estate  be  subject  shaii  take  by 
to  the  incidents  of,  a  life  estate,  will  exclude  the  rule,  so  ^ 
a  declaration,  that  the  heirs  shall  take  as  purchasers,  is 
equally  inoperative  to  have  such  effect  {g). 

The  rule  in  Shelley* s  case  applies  where  the  limitation  Effect  of  con- 

__.  i«jiit-  .•  rm  «  tingent  limita- 

to  the  heirs  of  the  body  is  contingent.     Thus,  under  a  tion  to  the 
devise  to  A.  and  B.  for  their  joint  lives,  with  remainder 

((f)  See  post.  reported  1  Hanmer's  Cases,  66. 

{e)  See  Lord  HardwiMs  judg-         (j)  See  Haig.  Law  Tracts,  661. 
ment  in  LdhieuUier  v.  Trot^y  as 
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CHAP.  ZZXVI 


.  to  the  heirs  of  the  body  of  him  who  shall  die  first,  the 
heir  takes  by  descent  (h). 
Such  limitation      It  seems,   however,  that  the  mere  possibility  of  the 
w^.**"'       estate  of  freehold  determining  before  the  ancestor  has 

heirs  of  his  body  {u  e.  before  his  decease,  since  nemo 
est  hseres  viventis,)  does  not  render  the  limitation  con- 
tingent. Thus,  where  (i)  lands  were  limited  to  A.  dur- 
ing widowhood^  and,  after  her  death,  to  the  heirs  of  her 
body^  (in  which  case  it  is  evident  that,  by  the  marriage 
of  A.,  her  estate  would  be  determined  before  she  could 
have  any  heirs  of  her  body,)  Sir  W.  Grants  M.  R.,  held, 
that  an  absolute  estate  tail  was  executed  in  her;  and 
this  accords  with  the  resolution  of  the  Judges  in  the 
early  case  of  Merrill  v.  Ruinsey  {k). 

The  difference  between  these  and  the  former  cases  is, 
that  there  the  limitation  is  contingent  in  the  very  terms 
of  its  creation,  and  the  rule,  therefore,  does  not  alter  it  in 
this  respect;  but  in  the  latter  cases,  the  limitation  is 
merely  contingent  by  the  application  of  a  principle  of  law 
governing  remainders;  and  when  the  rule  imder  con- 
sideration operates  to  prevent  its  taking  effect  as  a  re- 
mainder, it  destroys  its  contingent  quality.  The  same 
principle  is  applicable,  in  the  case  of  a  devise  to  A.  for 
the  life  of  B.  remainder  to  the  heirs  of  his  body ;  for  as 
the  limitations  operate  by  force  of  this  rule  to  give  an 
executed  estate  tail,  that  estate  is  not  affected  by  the 
circumstance  of  B.  the  cestui  qui  vie  dying  in  the  life- 
time of  A.,  and,  consequently,  before  he  has  any  heir  of 
his  body  (/). 
Limitatioa  to        It  is  csscutial  to  the  operation  of  the  rule  in  SheUej/s 


PosribiVty  of 
freehold  deter- 
miniiig  in  life- 
time of  ances- 
tor. 


(A)  See  1  Preston  on  Estates,  316. 
(0  Curtis  Y.  Pricey  12  Ves.  99. 
(h)  T.  Raym.  126 ;  S.C.I  Keb. 
188.    But  see  1  Sid.  287. 


(/)  See  Perkins,  s.  337 ;  MerrHl 
V.  Bunu^,  1  Keb.  188;  S.  C.  T. 
Ray.  126 ;  Fea.  C.  R.  31. 
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case^  that  the  heirs  of  the  body  should  proceed  from  the  chap,  xxxyx. 
person  taking  the  estate  of  freehold,  and  of  that  pei-son  ^  ^[  *S^*  - 

'  ^  of  freehold^  oiui 

only;  for,  if  the  devise  be  to  A.  for  life,  and,  after  his  qf  another ptr^ 
decease,  to  the  heirs  of  the  body  of  A.,  and  of  another 
person^  who  might  have  a  common  heir  of  their  bodies,  it 
is  a  contingent  remainder  in  tail  to  the  heirs. 
Thus,  in  Gossage  v.  Taylor  (m),  where  the  limitations  To  infe  for  life, 

remainder  to 

were  to  the  wife  for  life,  remainder  to  the  heirs  to  be  heiri  of  the 
begotten  on  the  body  of  the  wife  by  the  husband,  the  bud  and  wife, 
heirs  were  held  to  take  by  purchase. 

And  the  same  construction  prevailed  in  Frogmorton  d. 
Bobinson  v.  Wharrey  (n),  where  S.  surrendered  copyholds 
to  the  use  of  M.  his  then  intended  wife,  remainder  to  the 
heirs  of  their  two  bodies  lawfully  to  be  begotten. 

It  may  be  observed,  that,  under  such  limitations,  if  the 
person  taking  the  estate  for  life  die  in  the  lifetime  of  the 
other,  the  contingent  remainder  to  the  heirs  fails  (o) ;  for, 
as  there  could  be  no  heir  x>f  their  bodies  until  the  death  of 
both,  (nemo  est  hseres  viventis,)  the  failure  of  the  par- 
ticular estate  before  that  period  defeats  the  remain- 
der (p). 

But  if,  in  such  a  case,  the  tenant  for  life,  and  the  other  Distinction 

where  there 

person  to  whose  heirs  the  limitation  is  made,  are  of  the  oouid  not  be 
same  sex,  or,  being  of  different  sexes,  are  not  actually  ^bodies, 
married,  and  are  so  related  by  consanguinity  or  aflSnity, 
that  they  cannot  have,  or  be  presumed  to  have,  common 
heirs  of  their  bodies,  the  effect  is  obviously  different ;  for, 
as  the  testator  cannot  mean  heirs  issuing  from  them  both, 
the  limitation  is  to  be  read  as  a  limitation  to  the  heirs  of 
the  body  of  A.,  the  tenant  for  life,  and  to  the  heirs  of  the 

(m)  sty.  325.  (o)  Lane  v.  PanneU^  1  RoU.  Rep. 

(«)  3  Wil8. 125, 144 ;  /S:  (7.  2  W.  238,  317,  438. 

BL  728.    See  also  Lane  v.  Pannell^  (p)  See  this   rule  adrerted   to^ 

1  RoU.  Rep.  238,  317,  438.  ante.  Vol.  I.,  p.  786. 
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CHAP.  xxxTi.  body  of  the  other  person  respectively.     The  consequence 

is,  that  the  former  becomes,  by  force  of  the  rule,  tenant 

in  tail  of  one  undiyided  moiety,  and  the  heir  of  the  latter 

takes  the  other  moiety  by  purchase. 

Where  ancestor      Pari  rationc,  if  A.  and  B.  were  tenants  in  common  for 

common  of       life,  with  remainder,  as  to  the  entirety,  to  the  heirs  of  the 

body  of  A.,  he  would  be  tenant  in  tail  of  one  undivided 
moiety,  and  there  would  be  a  contingent  remainder  in  tail 
to  the  heirs  of  his  body  in  the  other  moiety. 

Where  the  freehold  is  limited  to  husband  and  wife  con- 
currently, (and  the  same  principle  seems  to  apply  in  regard 
to  persons  capable,  de  jure,  of  becoming  such,)  with  remain- 
der to  the  heirs  of  their  bodies,  the  heirs,  by  the  operation  (^ 
the  rule  in  question,  take  by  descent  {q).  And  the  effect, 
it  should  seem,  would  be  the  same,  if  sieccesstve  estates  for 
life  were  limited  to  the  husband  and  wife,  or  to  persons 
capable  of  becoming  such,  with  remainder  to  the  heirs  of 
their  bodies  (r). 
Limitation  to  Here  it  may  be  observed,  that,  where  there  is  a  limita- 
joint  tenant  of   tiou  to  two  porsous  jointly,  with  remainder  to  the  heirs  of 

the  body  of  one  of  them,  the  disentailing  assurance  (now 

substituted  for  a  common  recovery)  of  the  latter  will  ac- 

As  to  tenants  of  quire  the  fee  simple  in  a  moiety  (s) ;  unless  these  persons 

hnabttidand^    are  husbaud  and  wife,  in  which  case,  as  they  take  by 

entireties,  and  not  by  moieties,  neither  of  them  singly 
and  without  the  concurrence  of  the  other  can  make  an 
effectual  conveyance  of  the  immediate  freehold  (<). 

Thus  where  the  husband  and  wife  were  seised  to  them, 
and  the  heirs  of  the  body  of  the  husband,  and  the  husband 
alone  suffered  a  common  recovery,  with  single  voucher 

(q)  See  Roe  d.  AUtrop  y.Aisirop^  (s)  Mar^pt^of  Winchester's etue^ 

2  W.  Bl.  1228.  3  Rep.  1. 

i  (r)  Stephens  r.  Bretridge^  1  Lev.  {t)  Ante,  p.  167* 
^l  S.C.  T.  Raym.  36. 


wife. 
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(in  wlich  recorery  he  was  tenant  to  the  praecipe),  it  was  ahap.  xxxn ; 
held,  that  it  did  not  bar  the  entail  even  in  a  moiety  (t^). 

Questions  of  this  kind  have  most  frequently  occurred  Farther  obaer. 
under  Umitations  in  marriage  Bettlements,  bat  thej  may  of  '^^Z  of 
coarse  arise  under  wills.  In  decidmg  on  the  appucation 
of  the  rule  to  such  cases,  the  first  object  should  be,  to  see 
out  of  whose  body  the  heirs  are  to  issue ;  and  if  it  be 
found  that  they  are  to  proceed  from  any  person  who  takes 
an  estate  of  freehold,  and  him  or  her  only,  such  person 
becomes  tenant  in  tail.  If  from  a  person  who  takes  an 
estate  of  freehold  jointly  with  another  not  taking  any 
such  estate,  it  seems  he  or  she  will  take  an  estate  tail 
sub  modo  only  {s).  If  from  a  person  who  takes  an  un- 
divided estate  in  common,  he  will  then,  we  have  seen, 
take  an  estate  tail  to  the  extent  of  that  undiyided  interest; 
but  if  the  heirs  of  the  body  are  to  proceed  from  two  per- 
sons as  husband  and  wife,  and  one  of  them  only  takes  an 
estate  for  life,  the  heirs  will  be  purchasers. 

If  the  limitation  is  to  husband  and  wife,  and  the  heirs  Digtinction  be- 
to  be  begotten  on  the  body  of  the  wife  by  the  husband,  Swy 2id^ 
this  wUl  be  an  estate  tail  in  both  {y);  for  as  the  heirs  are  JSjto  i^be- 
not  in  terms  required  to  be  of  the  body  of  either  in  parti-  ^***°' 
cular,  the  construction  is  the  same  as  if  they  were  to  issue 
from  both;  and,  accordingly,  we  have  seen,  that  where  such 
a  limitation  occurred  after  an  estate  for  life  to  the  wife 
only,  it  was  held,  that  she  did  not  take  an  estate  tail  (z). 

On  the  other  hand,  if  the  deyise  be  to  the  wife  for  life, 
and  then  to  the  heirs  of  her  body  to  be  begotten  by  the 
husband,  she  takes  an  estate  tail  special,  by  force  of  the 

(«)  Owm^s  ease,  Litt.  578 ;  PoU.  W.  Bl.  1228 ;  Derm  d.  Tridat  r. 

88,  337.    See  also  Doe  d.  Freeskme  Oilloi,  2  Darn.  &  E.  431. 

▼.  ParraUy  6  Dum.  &  E.  662.  (z)  QoMage  v.  Taylor,  Sty.  Rep. 

{x)  See  Fea.  C.  R.  41  et  seq.  325. 

(y)  Roe  d.  Aistrcp  v.  Aistrop,  2 
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CHAP.  XXXVI.  rule  under  consideration  (a).  The  distinction^  it  will  be 
perceived,  is  between  heirs  on  the  body  and  heirs  of  the 
body. 

So  if  the  limitation  were  to  the  husband  for  life, 
remainder  to  the  heirs  of  the  body  of  the  husband  on  the 
wife  to  be  begotten,  he  would,  by  the  application  of  the 
same  principle,  have  an  estate  tail  special.  But  if,  in 
the  former  case,  the  estate  for  life  had  been  limited  to 
the  husbandj  and,  in  the  latter,  to  the  trnfcy  the  heirs  of  the 
body  would  have  taken  by  purchase. 

Tenant  in  tail         Under  limitations  in  special  tail,  if  the  tenant  in  tail 

after  poissibility  ^  i      ■■     • 

of  israe  extinct,  survive  the  othcr  person  from  whom  the  heirs  are  to  spring, 

and  there  be  no  issue,  such  surviving  tenant  in  tail  be-, 
comes,  as  is  well  known,  tenant  in  tail  after  possibility  of 
issue  extinct.  In  the  case  of  Piatt  v.  Powles  (i),  it  was 
decided  that  such  was  the  situation  of  the  testator's  widow, 
to  whom  lands  were  devised  for  life^  and  after  her  decease 
to  tJie  heirs  of  her  body  by  him,  at  the  expiration  of  the 
period  during  which  she  might  have  had  issue  by  the  tes- 
tator, namely,  nine  or  ten  months  after  his  death.  During 
that  time,  issue  being,  in  contemplation  of  law,  possible, 
(irrespective  of  age,)  and  the  devisee,  therefore,  being 
tenant  in  tail,  she  might  have  acquired  the  fee  by  means 
of  a  common  recovery. 


Role  conflideied      II.  It  has  been  already  observed,  that  the  rule  in  Shd* 
executory         lejfs  cose  appHcs  as  well  to  equitable  limitations  as  to 

legal  estates.  Mr.  Feame  has  laboured  to  establish  this 
conclusion,  in  opposition  to  the  case  of  Bagshaw  v.  Spen- 
cer {c\  which  was  decided  by  Lord  Hardwicke^  on  the 
ground  of  the  difference  of  construction  applicable  to  l^al 

(a)  Alpass  v.  WathifUy  8D.  &  E.         (c)  Bagshaw  t.  Spencer ^  1  Ves. 
616.  sen.  142 ;  A  a.  2  Atk.  246,  WO,  677 

{h)  2  Mau.  &  S.  66.  see  Fea.  C.  R.  124  et  seq. 
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and  equitable  interests ;  a  doctrine  whicb  has  been  over-  chaf,  xxxvi. 
ruled  in  a  long  series  of  cases  (d),  including  a  subsequent 
decision  of  this  eminent  Judge  himself  (&). 

The  preceding  remarks,  it  should  be  observed,  apply  only 
to  executed  trusts ;  for  between  trusts  executed  and  exe^ 
cutory  there  is  a  very  material  difference,  which  requires 
particular  examination. 

A  trust  is  said  to  be  executory  or  directory  where  the  Executory 
objects  take,  not  inmiediately  under  it,  but  by  means  of  ' 
some  further  act  to  be  done  by  a  third  person,  usually  him 
in  whom  the  legal  estate  is  vested.  As  where  a  testator  (y) 
devises  real  estate  to  trustees  in  trust  to  convey  it  to  certain 
uses,  or  directs  money  to  be  laid  out  in  land,  to  be  settled  to 
certain  uses.  In  these  cases,  the  direction  to  convey  or  settle 
is  considered  merely  in  the  nature  of  instructions,  or  heads 
of  a  settlement,  which  are  to  be  executed,  not  by  a  literal 
adherence  to  the  terms  of  the  will,  which  would  render 
the  direction  to  settle  nugatory,  but  by  formal  limitations 
adapted  to  give  effect  to  the  purposes  which  the  author  of 
the  trusts  appears  to  have  had  in  view. 

Thus,  where  a  testator  devises  lands  to  trustees  with  a  uwf  in  ttiid 
direction  to  settle  them,  or  bequeaths  a  money  fund  to  be  ^^^^"Srectiii. 
laid  out  in  the  purchase  of  lands  to  be  settled,  to  the  use  of 
A.  for  life ;  remainder  to  trustees  during  his  life  to  preserve 
contingent  remainders ;  remainder  to  the  heirs  of  the  body  of 
A.,  (limitations  under  which,  if  literally  followed,  A.  would 
be  tenant  in  tail,  by  force  of  the  rule  in  SlieUej/s  casCy) 
courts  of  equity,  presuming  that  the  testator  could  not  have 
80  absurd  an  intention  as  that  a  conveyance  should  be  made, 

(d)  Bale  v.  Coimany  2  Vern.  e70 ;  659,  inf. 

S.  a  1  p.  W.  142 ;  Wriffht  y.  Pear-  (e)  Garth  v.  Baldwin,  2  Ves.  sen. 

ton,  1  Ed.  119 ;  Austen  v.  Tayhr,  Id.  646. 

361 ;  Jones  v.  Morgan,  1  B.  C.  C.  (g)  See  Hayes'a   Inquiry,   248> 

206.    See  also  Jervoise  v.  Duie  of  249,  and  270. 
Northumberland,  1  Jac.  &  Walk. 
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vesting  in  the  first  taker  an  estate,  which  would  enable  him 
immediately  to  acquire  the  fee-simple  by  means  of  a  disen- 
tailing assurance,  execute  the  trust  by  directing  a  strict 
settlement,  i.  e.  limitations  to  the  use  of  A.  for  life ; 
remainder  to  trustees  to  preserye  contingent  remainders ; 
remainder  to  his  first  and  other  sons  successively  in  tail  {h). 
Settlement  to        So,  iu  Leonard  v.  Barl  of  Sussea?  (e),  where  lands  were 
^Tt\»^t% '   devised  to  trustees  and  their  heirs  for  payment  of  debts 
^'      and  legacies,  with  a  direction  afterwards  to  settle  what 
should  remain  unsold,  one  moiety  to  the  testatrix's  son 
H.  and  the  heirs  of  his  body  by  a  second  wife,  with 
remainder  over ;  and  the  other  moiety  to  the  testatrix's 
son  F.  and  the  heirs  of  his  body,  with  remainders  over ; 
taking  special  care  in  such  settlement  that  it  should  memt 
be  in  the  power  of  either  of  the  sons  to  dock  the  entail  of 
either  oft/ieir  moieties  (k) ;— *It  was  held,  that,  in  executing 
the  settlement,  the  sous  must  be  made  only  tenants  for 
life,  and  should  not  have  estates  tail  conveyed  to  them ; 
but  their  estates  for  life  should  be  without  impeachment 
of  waste ;  because  here  the  estate  was  not  ej?ecutedy  bat 
only  ea^ecutory ;  and  therefore  the  intent  and  meaning  of 
Dinction that   the  tcstatrix  was  to  be  pursued:   she  had  declared  her 
in  hb  powiTr  to  mind  to  be,  that  her  sons  should  not  have  it  in  their  power 
^     *  *"    *  to  bar  their  children,  which  they  would  have  if  an  estate 
tail  were  to  be  conveyed  to  them.     And  the  Court  took 
it  to  be  as  strong  in  the  case  of  an  execuiory  [trust  in  a] 
devise,  for  the  benefit  of  the  issue,  as  if  the  like  provision 
had  been  contained  in  marriage  articles ;  but  had  the  tes^ 

(A)  PapUlan  v.  Voieey  2  P.  W.  ton  v.  Ashton,  1  CoU.  Jur.  402; 

471.    See  also  Leonard  v.  Earl  of  White  v.  Carter,  2  Ed.  366;  S.C. 

SussesBy  2  Yem.  625,   post ;  Earl  Amb.  670 ;  Home  v.  Barton,  Coop. 

Stamford  v.  Hobart,    3  B.  P.  C.  257. 

<roml.  £d.  31 ;  Lord  Glenorcfy  v.  (t)  2  Yem.  525. 

BosviUe,  Cas.  temp.  Talbot,  3 ;  Ash-  (k)  See  observation  infra. 
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tatrix  by  her  will  devised  to  her  sons  an  estate  tail,  the  chap,  xxxn. 
law  must  have  taken  place ;  and  they  might  have  barred 
their  issue,  notwithstanding  any  subsequent  clause  or  de- 
claration in  the  will,  that  they  should  not  have  power 
to  dock  the  entail  (/). 

So  in  Lord  Glenorchy  y.  Bosville  (m),  where  the  devise 
was  to  trustees  and  their  heirs,  in  trust,  till  the  marriage 
or  death  of  A.,  to  receive  the  rents  and  pay  her  an  annuity 
for  her  maintenance,  and  as  to  the  residue,  to  pay  his  debts 
and  l^acies,  and  after  payment  thereof  in  trust  for  A. ; 
and  if  she  married  a  Protestant,  after  her  age,  or  with  To  a.  forUfe, 
consent,  &c.  then  to  convey  the  estate  after  such  mar-  peMhment.&o., 
riage  to  the  use  of  her  for  life,  without  impeachment  ii^^of  bsr 
of  waste,  remainder  to  her  husband  for  life,  remainder  ^^^' 
to  the  issue  of  her  body,  with  remainders  over:   Lord 
Talbot  held,  that  though  A.  would  have  taken  an  estate 
tail,  had  it  been  the  case  of  an  immediate  devise,  yet  that 
the  trust,  being  executory,  was  to  be  executed  in  a  more 
careful  and  more  accurate  manner ;  and  that  a  conveyance 
to  A.  for  life,  remainder  to  the  husband  for  life,  vnth 
remainder  to  their  first  and  every  other  son,  with  remainder 
to  the  daughters,  would  best  serve  the  testator's  intent. 

Again  in  White  v.  Carter  (»),  where  a  testator  gave  his 
personal  estate  to  trustees  to  purchase  land,  to  be  settled 
and  assured  as  counsel  should  advise,  unto  and  upon  the 
trustees  and  their  heirs  upon  trust,  and  to  go  for  the  use 
of  A.  and  his  issue  in  tail  male,  to  take  in  succession  and  To  a.  and  hii 

issue  in  tsii 

priorify  of  birth ;  and  there  was  a  direction  to  the  trustees  mide. 
to  pay  the  dividends  of  the  moneys  until  the  purchase,  to 
A.  and  his  sons,  and  issue  male.  Lord  Northington  decreed 
a  strict  settlement. 

(/)  Ab  to  this  see  ante,  Vol.  I.,  so  Ashton  v.  Ashton,  1  Coll.  Jur. 
p.  813.  625. 

(m)  Cas.  temp.  Talb.  8.    See  al-         (n)  2  Ed.  366. 
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CHAP.  XXXVI.       The  direction  as  to  the  moneys  rendered  this  a  very 

clear  case. 
AUeged  dis-  But  a  distinction  has  been  sometimes  taken  between  the 

teitator  himself  effect  of  a  clausc  directing  the  trostees  to  purchase  land, 
landa'to bcmi?-  ^^  ^^''^  ^9  as  in  PapUlou  V.  Voicey  and  White  v.  Carter^ 

and  a  direction  to  them  simply  to  purchase,  the  testator 
himself  declaring  the  uses  of  the  land  so  to  be  purchased. 
Thus  in  Attsten  v.  Taylor  (o),  where  the  testator  devised 
lands  to  A.  for  life,  without  impeachment  of  waste,  remain- 
der to  trustees  to  preserve  contingent  remainders,  remain- 
der to  the  heirs  of  the  body  of  A. ;  and  bequeathed  personal 
estate  to  be  laid  out  in  land,  which  should  remain^  continue, 
and  be  to  the  same  uses  as  the  land  before  devised ;  Lord 
Northingtony  after  observing,  in  reference  to  PapiUon  v. 
VoicCy  and  Leonard  v.  £!arl  ofSussex,  that  there  the  trus- 
tees were  directed  to  settky  and  that  an  estate  tail  would 
have  been  no  settlement^  held,  that  the  case  before  him  was 
distinguishable,  inasmuch  as  the  testator  had  referred  to  no 
settlement  by  the  trustees,  but  had  declared  his  ovm  uses 
and  trusts ;  which  being  declared,  he  knew  no  instance 
where  the  Court  had  proceeded  so  far  as  to  alter  or  change 
them ;  accordingly,  A.  was  to  be  tenant  in  tail  in  the  lands 
to  be  purchased. 
Diaapprored  by  This  casc  is  Stated  by  Mr.  Ambler  to  have  been  dis- 
^'  satisfactory  to  the  profession,  which  is  denied  by  Lord 
Henley  (/>);  but  Lord  Mdon  has  spoken  of  the  decision  in 
terms  which  imply  doubt  of  its  soundness  (q).  His  Lord- 
ship also  observed,  that  the  judges  who  decided  PapiUon 
V.  Voice,  and  Austen  v.  Taylor,  agreed  in  the  principle, 
but  differed  in  the  application  of  it.  The  distinction 
upon  which  the  latter  case  is  founded,  (or  at  least  is 
usually  supposed  to  be  founded),  certainly  has  not  been 

(o)  1  £d.  961  ;  S.  G.  Amb.  376.       76 ;  JerwnteY.DukeofNwrtkumher^ 
if)  See  note,  1  Ed.  869.  land,  1  Jac.  &  Walk.  574. 

( j)  See  Oreen  t.  SUphms,  17  Vea. 
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inyariably  adopted ;  for  in  Meure  v.  Meure(r\  where  lands  chap,  xxxyh. 

were  devised  to  trustees  in  trust  to  sell^  who  with  the  money  DUr^ded  in 

arising  from  the  sale  were  to  purchase  other  freehold  lands, 

or  some  stock  in  the  public  funds,  and  then  to  permit  A.  and 

)n&  assigns  to  receive  the  interest  and  profits  for  his  life, 

and  after  his  decease  to  permit  the  plaintiff  and  his  assigns  DeTiM  of  imds 

to  receive  the  interest  and  profits  of  the  said  money  as  to  a.  for  life, 

aforesaid,  or  the  rents  and  profits  of  the  said  land,  if  unsold,  hSi  imm. 

or  such  other  lands  as  should  be  purchased,  during  his 

natural  lifcy  and  after  his  decease,  then  in  trust ybr  the  me 

of  the  issue  of  the  body  of  the  plaintiffs  lawfuUy  begotten^  and 

in  default  of  such  issue,  over ;  Sir  J.  JekyU^  M.  R.  held> 

that  in  executing  the  trust,  lands  should  be  purchased^ 

Qid  the  'plaintiff  made  tenant  for  life  only. 

Here  the  lands  to  be  purchased  were  devised  imme- 
diately to  these  limitations,  without  any  express  direc- 
tion to  settle;  and  the  terms  used  would,  if  applied 
to  lands  directly  devised,  clearly  have  made  A.  te- 
nant in  tail  {s\  and  yet  he  was  held  to  be  tenant  for  life 
only. 

So  in  Harrison  v.  Naylor  U\  where  the  testator  directed  To  a.  and  the 
ms  executors  to  purchase  a  freehold  estate,  and  gave  and  hii  body. 
devised  such  estate,  when  purchased,  to  A.,  to  him  and  the 
heirs  male  of  his  body  for  ever ;  and  if  A,  should  die  with- 
out issue  male,  then  he  gave  and  devised  the  said  estate  to 
the  heir  male  of  his  (testator's)  daughter  E.,  but  if  E.  had 
no  issue,  then  he  gave  and  devised  the  said  estate,  on  a 
certain  condition,  to  his  (testator's)  next  heir  at  law :  And 
reciting  that  he  was  not  certain  whether  it  was  possible 
to  entail  an  estate  not  yet  purchased,  he  directed  his  exe- 
cutors to  consult  some  eminent  lawyers ;  and  if  they  held, 
that  such  entail,  as  was  expressed  in  the  will,  was  repugnant 
to  law,  then  his  personal  estate  should  be  equally  divided 

(r)  2  Atk.  265.  (*)  See  post.  (0  2  Cox,  247. 
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between  T.  and  E. :  Lord  Thurlow  said  it  was  impossible 
Trust  executed   to  arguo  against  A.'s  baying  an  estate  tail,  and  tbat  the 
posing  trustees'  monoj  mnst  be  invested  [in  lands  to  be  settled]  totbeuse 
tingeDTremainl  of  A.  and  tbo  boirs  of  bis  body,  witb  a  contingent  remain- 
*"*  der  in  tail  to  tbe  person  who  sbould  answer  the  description 

of  heir  male  of  E.  at  tbe  time  of  her  death,  with  remainder 
to  tbe  right  heir  of  the  testator ;  bat  counsel  suggesting 
that,  as  this  was  an  execviwy  trusty  the  Court  would  inter- 
pose, after  tbe  estate  tail  to  A.,  a  limitation  to  trustees  to 
preserve  the  contingent  remainder  to  the  heir  male  of  E., 
the  daughter,  his  Lordship  was  of  opinion  tbat  such  a  limi- 
tation should  be  inserted ;  and  declared  tbat  the  uses  were 
to  be  to  A.  and  his  heirs  in  tail  male,  with  remainder  to 
trustees  to  support  contingent  remainders^  remainder  to 
tbe  heirs  male  of  E.,  the  daughter  in  fee ;  and  if  she  should 
have  no  heirs  male,  then  to  the  heir  at  law  of  the  testa- 
tor in  fee. 

By  interposing  the  estate  in  the  trustees.  Lord  Thurhw 
evidently  treated  the  trust  as  executory,  though  the  testa- 
tor had  in  direct  terms  devised  the  purchased  lands.  In 
this  respect,  therefore,  the  case  is  another  authority  against 
Austen  v.  Taylor ^  of  which,  however,  it  may  be  obserred, 
that  to  have  made  A.  tenant  for  life  only  of  the  lands  to 
be  purchased,  would  have  created  a  diversity  between 
them  and  the  lands  devised,  which  the  testator  evidently 
intended  should  be  held  together.  This  distinguishes  the 
case  from  and  reconciles  it  witb  those  just  stated. 
Indication  that  But  cvcu  wbcre  there  is  a  clear  direction  to  the  trustees 
intend  an  estate  to  frame  the  Settlement,  the  doctrine  of  some  of  the  cases 
i,reqm  .  y^q^jj^^g^  ^^^  ^^  Warrant  the  introduction  of  limita- 
tions in  strict  settlement,  it  sbould  be  indicated  by  the 
context  that  the  testator  did  not  intend  an  estate  tail  to  be 
created,  according  to  tbe  technical  effect  of  the  expressions 
used. 
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bequeathed  money  to  be  laid  out  in  the  purchase  of  lands,  Dii«ctioii  to 
to  be  settled  on  A.  and  the  heirs  male  of  his  hody^  Lord  ^eheinof  hii 
Cowfer  held,  that  A.  was  absolutely  entitled  to  the  money  ^^^' 
not  laid  out ;  and  though  it  was  suggested  that  the  Court 
would  order  a  strict  settlement,  his  lordship  obserred,  that 
in  marriage  articles  the  children  are  considered  as  pur- 
chasers, but  in  the  ease  of  a  will  (as  this  was,)  where  the 
testator  expresses  his  intent  to  giye  an  estate  tail,  a  court 
of  equity  ought  not  to  abridge  the  bounty  given  by  the 
testator. 

This  principle  was  carried  to  a  great  length  in  the  sub- 
sequent case  oi  Blackburn  v.  StaMes  (^),  where  the  testator 
devised  the  remainder  of  his  real  and  personal  estate  in 
trust  to  his  nephew  J.,  and  to  M.,  his  executor,  for  the 
sole  use  of  a  son  of  the  said  J.,  at  the  age  of  twenty-four ; 
if  he  had  no  son,  to  a  son  of  testator's  great  nephew  J. ; 
but  if  neither  of  those  had  a  son^  then  to  a  son  of  testator's 
great  niece's  daughter  E.,  with  a  direction  to  take  his  That  a  "prmr 

entaU  be  maae 

(testator's)  name ;  but  on  whomsoever  such  his  disposition  to  the  male 
should  take  place,  his  will  was  that  he  should  not  be  put 
m  possession  of  any  of  his  effects  till  the  age  of  twenty- 
four,  nor  should  his  executors  give  up  their  trust  till  a 
proper  entail  were  made  to  the  male  heir  by  him,  (the  person 
so  being  entitled.)  J.,  the  nephew,  had  no  son  bom  at 
the  testator's  death,  but  his  wife  was  then  enceinte  with  a 
SOD,  who  was  afterwards  bom,  and  attained  twenty-four : 
Sir  IV.  Cfrantf  M.  R.  observed,  that  '^  it  is  settled  that 
the  words  *heir,'  or  *heir  male  of  the  body,'  in  the 
singular  number,  are  words  of  limitation,  not  of  purchase, 
unless  words  of  limitation  are  superadded,  or  there  is 
something  in  the  context  to  shew  that  the  testator  did  not 

(*)  Pre,  Ch.  421 ;  S.ai  P.  W.  290.  (y)  2  Ves.  &  Bea.  367. 
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CHAP.  XXXVI.  mean  to  nse  the  words  in  their  technical  sense.     Bat  there 

is  nothing  in  the  context  of  this  will  from  which  that  can 
be  collected ;  there  is  an  absence  of  eyery  circnmstance 
that  ha,  eom.0.1,  be.n  reHed  on  »  *elg  ».oh  .n  i. 
tention.  The  word  is  *  heir,'  not  *  issue*  There  is  no 
ex'press  estate  for  life  given  to  the  ancestor ;  no  clause  that 
the  estate  shall  be  without  impeachment  of  waste ;  no  limi- 
Estate  tau  du    toiiou  to  trustecs  to  preserve  contingent  remainders ;  no  direc* 

tion  so  to  frame  the  limitation  that  the  first  taker  shall 
not  have  the  power  of  barring  the  entail.  Eyery  thing  is 
wanting  that  has  furnished  matter  for  argument  in  other 
cases ;  the  words  are  therefore  to  be  taken  in  their  legal 
acceptation,  and  the  son  of  J.  is  entitled  to  haye  the  con- 
yejance  made  to  him  in  tail  male^ 

So,  in  the  subsequent  case  of  Marshall  y.  Bousfidd  {z\ 

where  a  testator  deyised  to  his  wife  and  her  heirs,  upon 

trust,  that  she  should  enjoy  the  estates  during  her  life,  and, 

after  her  decease,  that  the  same  should  be  settled  by  able 

counsel^  and  go  to  and  amongst  his  grandchildren  of  the 

To  be  uttied     male  kind,  and  their  issue  in  tail  male,  and  for  want  of  such 

dren  and  Uieir '  issuc,  upou  his  female  grandchildren  who  should  be  living 

male.  at  his  deccasc ;  but  the  testator  declared  that  the  shares 

and  proportions  of  the  male  and  female  grandchildren,  and 
their  respective  issues,  should  be  in  such  proportions  as 
his  wife  should  by  deed  or  will  appoint ;  and,  for  want  of 
such  appointment,  to  the  testator's  own  right  heirs  for  ever. 
The  wife  appointed  in  favour  of  the  testator's  grandson 
W.,  and  the  heirs  male  of  his  body.  It  was  objected  that 
this  was  an  executory  trust,  under  which  W.  would  be 
made  tenant  for  life,  with  remainder  to  his  issue  in  strict 
settlement :  but  Sir  T.  Plumer,  V.  C.  held,  that  the  words 
''  in  tail  male"  applied  to  the  grandchildren,  and  that  no 
language  was  used  which  had  been  held  in  other  cases  to 

(«)  2  Madd.  166. 


RULE  IN  Shelley's  case.  261 

gire  onlj  an  estate  for  life.     He  observed,  that  unless  the  cbap.  zxxvi. 
grandchildren  took  an  estate  tail,  the  limitation,  so  far  as  ' 

regarded  a  grandson  who  was  bom  after  the  testator's 
death,  woold  be  void,  as  being  too  remote  (a). 

The  latter  circumstance  constitutes  a  peculiarity  in  this  Remark  on 
case,  which  otherwise  afforded  strong  arguments  in  favour  bw^m.  ' 
of  a  strict  settlement.  The  estate  was  to  be  settled  iy 
aNe  caunsd  (3),  and  the  word  was  isme^  not  heirs  of  the 
bodj  (c).  Confidence  in  the  case,  too,  is  weakened  by  the 
fact,  that  another  determination  of  the  same  judge  on  a 
question  of  this  nature  has  been  impeached  (e/). 

The  reader  should  suspend  any  conclusion  he  may  be 

disposed  to  draw  from  the  two  preceding  cases  of  Black-^ 

bum  V.  Staiksj  and  Marshall  v.  Bousfiddy  until  he  has 

carefully  weighed  them  with  Lord  Eldovis  decision  in  the 

aabsequent  case  oiJervaise  v.  Duke  of  Northumberland  (e),  neviM  to  r.  to 

wbere  the  words  were,  '^  To  my  son  R.  I  leave  all  my  on  hii  male 

estates  at "  B.  &c.  **to  be  entailed  upon  his  nude  heirs ;  and, 

failing  such,  to  paas  to  his  next  brother,  and  so  on  from 

brother  to  brother,  allowing  £2,600  each  to  be  raised  upon 

the  estates  for  female  children.     The  above-named  estates 

are  to  be  liable  to  all  my  debts  at  my  decease,  and  to 

the  fortunes  left  to  my  younger  children,  unless  otherwise 

discharged.     I  direct  my  estates  at  M.  to  be  sold,  in  order 

to  raise  money  for  the  above-named  legacies,  and  what 

falls  short  to  be  raised  or  charged  on  the  other  property 

at"  B.  &c.     The  legal  estate  was  not  in  the  testator. 

(a)  Bat  there  was  ground  to  con-  Prdby^  2  Cox,  6. 

tend  that^  as  the  limitation  to  the  (c)  See  judg:ment  in  Meurs  v. 

female  grandchildren  was  confined  Meure^  2  Atk.  265.    And  Blackburn 

to  those  liring  at  his  death,  the  same  r.  StMes,  2  Ves.  &  Bea.  367,  ante, 

constmetion  might  be  given  to  the  p.  269, 

gift  to  the  mtde  grandchildren.  (d)  See  Jervoise  v.  Dtske  of  North- 

{h)  See   WkUe  y.  Carier,  2  Ed.  umberlandy  1  Jac.  &  Walk.  559. 

966;  &a  Amb.  670;  Bastard  y.  (e)  1  Jac.  &  Walk.  569. 
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In  a  suit  for  declaring  the  right  of  all  parties.  Sir  T.  Phr 
meTy  V.  C.  decreed,  that  R.  was  entitled  to  an  estate  tail. 
The  estate  was  afterwards  settled  on  the  marriage  of  R., 
and  was  purchased  by  the  Duke  of  Northumberlandy  under 
a  power  of  sale  in  the  settlement ;  but  his  grace  objecting 
to  the  title,  a  bill  was  filed  to  enforce  specific  perform- 
ance. It  was  contended  for  him  that  the  trust  was  merely 
directory,  and  that  the  Court,  in  executing  it,  would  mould 
the  limitations  in  the  nature  of  a  strict  settlement ;  and 
Not  a  dear  es-    Lord  Eldou  thought  the  contrary  so  doubtful,  that  he  could 

tMtm  tMlX  in  ll_ 

not  compel  a  purchaser  to  take  the  title.  His  Lordship, 
indeed,  expressed  a  strong  opinion  that  the  trust  was  di- 
rectory ;  and  his  observations  leave  us  not  much  room  to 
doubt  that,  if  called  upon  to  execute  it,  he  would  have 
decreed  a  strict  settlement,  and  not  have  given  R.  an 
estate  tail. 
Ai  to  giving  Lord  Eldou  in  this  case  intimated  that  he  did  not  think 

power  to  that  the  circumstance  of  the  power  being  given  to  the  de- 

^  "^*  visee  to  charge  a  sum  of  money  on  the  estate  was  a  con- 

clusive argument  that  he  was  to  be  only  tenant  for  life, 
since,  in  many  cases,  powers  are  usefully  given  to  a  tenant 
in  tail,  enabling  him  to  do  certain  acts  more  conveniently 
than  by  destroying  the  entail. 
Distinction  be-  Most  of  the  cascs  of  this  kind  have  arisen  on  marriage 
articles  and       articlcs  (^),  to  which  the  same  principles  are  applicable  as 

to  executory  trusts  by  will,  with  this  diflTerence,  that,  as  it 
is  in  every  case  the  object  of  marriage  articles  to  provide 
for  the  issue  of  the  marriage,  the  nature  of  the  instrument 
affords  a  presumption  of  intention  in  favour  of  the  issue, 
which  does  not  belong  to  wills ;  and  Lord  Etdouy  in  the 
last  case  (A),  intimated,  that  the  observations  imputed  to 


{g)  See  Fea.  C.  R.  90 ;  1  Presi.  Est.  354. 
(A)  1  Jac.  &  Walk.  671,  674. 
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him,  in  Countess  of  Lincoln  v.  Duke  of  Newcastle  (e),  were  chap. 
to  be  received  with  this  qualification  (A:). 
The  preceding  cases  do  not  clearly  demonstrate  the  pre-  Oeatani  obier- 

•  1  "I  •   1  i»  •  •"II  ▼•tiona  upon 

cise  grounds  on  which  courts  of  equity  will  execute  a  tnist  the 
of  the  nature  of  those  under  consideration,  by  the  inser- 
tion of  limitations  in  strict  settlement.  It  has  sometimes 
been  thought  that  the  principle  extends  to  every  case  in 
which  the  testator  has  left  any  thing  to  be  done;  and  that 
the  Court  only  requires  it  to  be  shewn  that  the  trust  is 
executory,  in  order  to  mould  the  limitations  in  this  manner. 
Some  of  Lord  Eldon^s  observations  in  Jervoise  v.  Duke  of 
Northumberland^  have  been  supposed  to  go  to  this  length  (l) ; 
and  perhaps  it  is  difficult  to  place  the  doctrine,  consist- 
ently with  the  liberty  which  has  been  taken  with  the  tes- 
tator's expressions^  upon  a  narrower  basis  {m) ;  but,  in  the 
actual  state  of  the  decisions,  it  is  too  much  to  hazard  a 
general  position  of  this  nature.  No  case  has  yet  deter- 
mined that  a  trust,  in  a  wiU^  to  settle  lands  simply  on  A» 
and  the  heirs  of  his  body,  authorises  the  Court  to  limit 
estates  in  strict  settlement.  The  case  of  Leonard  v.  Earl 
ofSusseSf  it  is  true,  had  only  the  additional  circumstance 
of  a  direction  that  it  should  not  be  in  the  power  of  A.  to 
dock  the  entail,  with  respect  to  which  the  writer  fully 
concurs  in  the  observation  of  a  learned  friend  ( n),  ^'  that 
this  rather  weakened  than  strengthened  the  presumption, 
that  the  testator  intended  A.  to  be  merely  tenant  for  life ;" 


(0  12  Ves.  227,  230. 

(i)  See  Roch/ord  y.  FUgmaurke^ 
1  Conn.  &  Laws.  158. 

(0  See  Hayes's  Inq.  262,  n. 

(m)  If  the  courts  are  bound  to  re- 
quire an  indication  that  the  testator 
intended  only  an  estate  for  life, 
Would  it  not  seem  that  by  parity  of 
reason  they  are  obliged  to  adhere  to 
the  testator's  language,  uUrd  this  ob- 


ject, provided  the  wiU  contain  no 
further  eyidenoe  that  he  does  not 
mean  an  estate  tail,  i,  e,  by  giving 
the  ancestor  an  equUdble  freehold, 
and  the  heirs  a  legal  remainder,  thus 
making  the  heirs  purchasers?  Their 
not  having  done  this  certainly  af- 
fords an  argument  in  favour  of  the 
hypothesis  suggested. 
(»)  Hayes's  Inq.  262,  n. 
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the  direction  seeming  rather  to  import  that  A.  was  to 
take  an  estate  tail,  without  the  power  of  docking  it.  The 
case,  however,  was  decided,  and  has  been  since  generally 
referred  to,  as  standing  upon  this  ground ;  and,  it  is  to  be 
observed  also,  that  the  case  of  Seale  v.  Seale{o)  is  a  direct 
authority  against  applying  the  doctrine  to  the  simple  case 
suggested. 
Whether  a  di.        Indeed  somo  Judflfes  have  denied  its  application  even 

rection  to  settle  ^  *^* 

on  A.  for  lifts     to  the  casc  of  a  direction  to  settle  lands  upon  A. /or  Ufej 

remainder  to  a  ^         *- 

the  hein  of  Us   and,  after  his  death,  to  the  heirs  of  his  body.     Such  was 

body,  autho- 

riaes  a  strict      the   opiuiou   cxpresscd  bv  Sir  J,  JekyU^   in  Mmre  v. 

aettlement.  ^    ,, 

Meure  (/>),  and  Sir  W.  GranU  in  Blackburn  v.  Stables^ 
though  the  former  decided  that  a  different  construction 
was  to  be  given  to  the  word  "  issue,"  and  the  latter,  we 
have  seen,  was  disposed  to  yield  to  a  declaration  that  the 
estate  should  be  without  impeachment  of  waste,  or  that 
there  should  be  a  limitation  to  trustees  to  preserve  conHn-^ 
gent  remainders.  This  distinction  is  certainly  very  refined. 
How  can  a  testator  intimate  that  he  intends  the  object  of 
the  trust  to  be  tenant  for  life  more  strongly  than  by  ex« 
pressly  so  limiting  the  estate  ?  If  the  rule  in  Shdl^'s 
case  be  objected  as  destroying  that  inference  of  intention, 
the  answer  is,  that  neither  of  the  other  circumstances,  to 
which  this  potency  of  operation  is  admitted  to  belong, 
prevents  the  application  of  that  rule.  In  this  respect 
they  are  all  equally  inoperative,  though  they  all  indicate 
an  intention  to  confer  an  estate  for  life  only.  Even, 
therefore,  if  we  hesitate  to  subscribe  to  the  more  general 
(though  perhaps  the  more  reasonable)  doctrine,  that  a 
direction  to  settle  authorizes  the  Court  to  adopt  its  own 
mode  of  settlement,  without  regard  to  the  particular  force 
of  the  terms  used  by  the  testator,  and  requires  distinct 

(o)  1  P.  W.  1^2,  ante,  259.    See  also  SweOappUY.BtndoHy  2yena.  596. 

(p)  2  Atk.  265,  ante,  257. 
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indication  of  intention  that  the  testator  did  not  mean  that  crap.xxxvi. 
the  l^al  effect  of  those  terms  should  be  followed,  yet 
even  upon  this  principle  the  case  under  consideration 
would  warrant  the  Court  in  moulding  the  limitations. 

In  fact,  the  case  of  Bastard  v.  Probylq)  is  a  direct  AffinnatiTees. 
authority  in  favour  of  the  affirmative.  A  testator  devised  Baatard  ▼. 
lands  to  trustees,  in  trust  to  lay  out  the  rents  for  the 
benefit  of  his  daughter  J.  until  twenty-one  or  marriage ; 
and,  on  her  attaining  that  age,  directed  that  the  trustees 
should,  as  counsel  should  advise^  convey ^  settle^  and  assure 
the  lands  unto  or  to  the  use  of,  or  in  trust  for,  the  said  J. 
for  her  life,  and,  after  her  death,  then  on  the  heirs  of  her 
body  lawfully  issuing ;  and  Sir  Lloyd  Kenyon,  M.  R., 
directed  that  conveyances  should  be  executed  limiting 
uses  in  strict  settlement. 

Where  the  testator,  instead  of  employinir  technical  obMirationi 
terms,  as  m  the  cases  just  noticed,  expresses  himself  m  twmy.stabit. 
very  brief  informal  language,  by  directing  an  entail  to  be 
made,  as  in  Blackburn  v.  Stables,  and  Jervoise  v.  Duke  of 
Northumberland,  it  is  useless  to  look  for  a  specification  of 
particulaors,  as  that  the  devisee  shall  be  tenant  for  life, 
&c. ;  the  general  indefinite  nature  of  the  testator's  lan- 
guage forbids  it :  he  may  be  supposed  to  have  intended 
to  exclude  a  strict  interpretation  by  the  use  of  terms  the 
farthest  removed  from  technicality,  and  which,  in  their 
popular  sense,  certainly  mean  something  very  different 
from  placing  the  estate  in  the  power  of  the  first  taker. 
No  conveyancer  receiving  instructions  for  a  settlement  in 
these  terms  would  hesitate  to  insert  limitations  in  strict 
settlement ;  and  the  principle  upon  which  Courts  of  Equity 
proceed  in  the  execution  of  directory  trusts  is  not  very 
widely  different.     Considering  Lord  Eldon's  determiner- 

(7)  2  Cox,  6. 


266 


RULE   IN   SHELLEY  S   CASE. 


CHAP.  XXXVf. 


tion,  in  Jervoise  v.  Duke  of  Northumberland^  and  more 
especially  the  doctrines  advanced  by  him  in  his  elaborate 
judgment  in  that  case,  it  seems  unsafe  to  rely  on  Black- 
bum  v.  StaUeSy  to  which  it  is  extraordinary  that  his 
Lordship,  in  his  comment  upon  the  cases,  makes  no 
allusion  (r). 

It  is  clear,  that  where  a  testator  devises  real  estate  to 
trustees  upon  trusts,  and  then  directs,  that,  in  certain 
events,  they  shall  convey  the  estate  in  a  prescribed 
manner,  the  fact  that  the  will  contains  such  a  direction 
does  not  constitute  a  ground  for  regarding  the  whole 
series  of  trusts  as  executory,  and  for  applying  to  the  former 
that  liberality  of  construction  which  is  peculiar  to  trusts 
of  this  nature  {$)* 


Practical  bear- 
ings of  the  rale 
in  Sheiley'9 


JkB  to  lapse. 


III.  It  may  be  useful,  as  supplementary  to  the  pre- 
ceding discussion  of  the  rule  in  Shelley's  case^  to  state,  for 
the  use  of  the  student,  the  practical  bearings  of  the  alter- 
native whether  the  heir  takes  by  descent  or  by  purchase ; 
which  will  be  best  shewn  by  suggesting  a  case  of  each  kind. 
Suppose,  then,  a  devise  to  ^.  for  life,  remainder  to  the 
heirs  of  his  body ;  and  suppose  another  devise  to  the  use 
of  trustees  for  the  life  of  B.,  in  trust  for  B.,  remainder  to 
the  use  of  the  heirs  of  his  body.  In  the  former  case,  the 
ancestor  being  tenant  in  tail,  the  heirs  of  his  body  can 


(r)  See  further,  as  to  executory 
trusts,  Fea.  C.  R.  113 ;  Prest.  Est. 
387 ;  1  Sand.  Uses,  310 ;  1  Fonbl. 
Eq.  407,  n. ;  Hayes's  Inq.  264, 
where  see  strictures  upon  the  ob- 
seryationa  of  the  other  writers  re- 
ferred to.  Lord  Eldon,  in  Jervoise 
v.  Duke  of  Northumberland,  inti- 
mated his  assent  to  the  conclusions 


of  Mr.  Feame  on  the  subject  of  exe- 
cutory trusts,  which  is  one  of  the 
many  tributes  of  respect  paid  to  the 
Uibours  of  this  very  eminent  writer, 
by  those  whose  profound  knowledge 
of  the  laws  of  real  property  enabled 
them  to  appreciate  those  labours. 
(«)  Ihinis  y.  Price,  3  Bear.  182. 
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claim  only  derivatiydy  through    him   by  descent  per  chap.  xx»vi, 
fonnam  doni,  and,  therefore,  if  A.  die  in  the  lifetime  of 
the  testator,  the  heir  (unless  the  will  were  made  or  re- 
published subsequently  to  1837)  takes  nothing,  the  devise 
to  his  aneaertor  having  lapsed  {t). 

On  the  other  hand,  in  the  latter  supposed  case,  if  B. 
should  die  in  the  testator^s  lifetime,  it  would  not  affect  his 
heir,  who  claims,  not  deriyatiyely  through  his  ancestor, 
but  originally  in  his  own  right  by  purchase ;  and  who 
would,  therefore,  be  entitled  under  the  devise,  notwith- 
standing his  ancestor's  death  in  the  lifetime  of  the  testa- 
tor. The  estate  tail  would  go  by  a  sort  of  quasi  de- 
scent («)  through  aB  the  heirs  of  the  body  of  the  ancestor, 
fiist  exhausting  the  inheritable  issue  of  the  first  taker 
(and  which  issue  would  claim  by  descent,)  and  then  de- 
Tolying  upon  the  collateral  lines ;  the  head  of  each  stock 
or  line  of  issue  claiming  as  heir  of  the  body  of  the  ances- 
tor by  purchafie,  but  taking  in  the  same  manner  as  such 
heir  would  have  done  under  an  estate  tail  vested  in  the 
ancestor. 

Another  difference  to  be  observed  is,  that  where  the  Ai  to  dower 
heir  takes  by  descent^  the  property,  if  in  possession,  de- 
volves upon  him,  subject  to  the  dower  of  the  widow  of 
his  ancestor,  if  he  were  married  at  his  death,  (provided, 
in  regard  to  the  dower  of  a  widow,  whose  marriage  was 
prior  to  or  on  the  Ist  of  Jan.,  1834  (er),  his  estate  were 
kgd^  and  not  equitable  only,)  or  subject  to  curtesy,  if  the 
ancestor  were  a  married  woman,  who  left  a  husband  by 


(0  Bren  T.  Rigdeny  Plow.  340 ;  The  abstract  prefixed  to  the  last 

Hdriof^s  ease,  Cro.  £1.  242 ;  HuUon  case  is  singularly  inaccurate. 

V.  Simpton,  2  Vem.  722 ;  Hodgson  (tt)  Mandevik^s  ease,   Co.    Litt. 

V.  Amhrose,  Dougl.  337  ;  3  B.  P.  C.  26.  h.    See  Fea.  C.  R.  80. 

TomL  Ed.  416 ;  Wynn  v.  Wynny  (x)  Stat.  3  &  4  Will.  4,  c.  105. 
Id.  95 ;  Warner  v.  fVhUe,  Id.  435. 
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whom  she  had  had  issue  bom  alive,  capable  of  inheriting^ 
and  which  attaches  whether  the  estate  be  legal  or  equit- 
able. On  the  other  hand,  where  the  heir  takes  by  pur- 
chase, of  course  none  of  these  rights,  which  are  incident 
to  estates  of  inheritance,  attach,  the  ancestor  being  merely 
tenant  ybr  life. 
Alienation  by  an      And,  lastly,  if  the  heir  of  the  body  take  by  descent,  his 

enrolled  con- 

▼eyanoe.  claim  may  be  defeated  by  the  alienation  of  his  ancestor  by 

means  of  a  conveyance  enrolled,  now  substituted  for  a 

common  recovery,  the  right  to  make  which  is,  we  have  seen, 

an  inseparable  incident  to  an  estate  tail  (y).     On  the  other 

hand,  the  heir  claiming  by  purchase  is  unaffected  by  the 

acts  of  his  ancestor,  except  so  far  as  those  acts  may  have 

happened  to  destroy  the  contingent  remainder  of  such 

heir,  if  not  supported  (as  it  always  should  be)  by  a  pre- 

Operationof     Ceding  vcstcd  estate  of  freehold.     The  conveyance,   it 

s^nce  u^r*  should  be  observed,  of  a  person  becoming  tenant  in  tail 

^ng  between  by  forcc  of  the  rule  in  SheUej/s  case,  under  a  limitation 

Md^'S  ulldta-  to  the  l^^irs  of  his  body,  not  immediatelt/  expectant  on  his 

SriJa!^  ^        estate  for  life,  has  no  effect  upon  the  mesne  estates,  unless 

they  happen  to  be  legal  remainders,  contingent  and  unsup- 
ported. Thus,  in  the  case  of  a  limitation  to  A.  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  remain- 
der to  the  heirs  of  the  body  of  A.,  with  remainders  over ; 
A.,  being  tenant  in  tail  by  the  operation  of  the  rule,  may 
make  a  disentailing  assurance ;  but  though  such  assurance 
will  bar  the  remainders  ulterior  to  the  limitation  to  the 
heirs  of  his  body,  it  will  not  affect  the  intervening  estate 
of  the  first  and  other  sons,  unless  there  were  no  son  bom 
at  the  time,  and  no  estate  interposed  to  preserve  the 
remainders  of  the  sons,  in  which  case  such  remainders 
being  contingent  would  clearly  be  destroyed. 

(y)  Ante,  Vol.  I,  p.  813. 
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It  may  be  useful  to  illustrate  the  practical  consequences  chap. 


XXXTI. 


of  a  limitation  of  another  description.  Suppose  a  devise  Farther  points 
to  A.  and  B.  Jointly  for  their  lives,  remainder  to  the  heirs  "^^  ' 
of  their  bodies ;  if  they  were  not  husband  and  wife,  (or,  it 
would  seem,  persons  who  may  lawfully  marry,)  they  would 
be^'n^tenants  for  life,  with  several  inheritances  in  tail. 
An  enrolled  conveyance  by  either  would  acquire  the  fee- 
simple  in  an  undivided  moiety,  and  they  would  thence- 
forward be  tenants  in  common:  by  parity  of  reason,  a  similar 
conveyance  by  both  would  comprise  the  entirety.  If  the 
limitation  were  to  them  successiveltf  for  life,  A.  would  be 
tenant  for  life  of  the  entirety,  with  the  inheritance  in  tail 
in  one  moiety,  subject,  as  to  the  latter,  to  B.'s  estate  for 
life,  and  B.  would  be  tenant  for  life  in  remainder  of  one 
moiety,  and  tenant  in  tail  in  remainder  of  the  other  moiety. 
A.  being  tenant  in  tail  in  possession,  might  make  a  disen- 
tailing assurance,  which  would  give  him  the  fee-simple  in  a 
moiety  of  the  inheritance,  but  would  not,  as  before  shewn, 
affect  B.'s  estate  for  life  in  remainder  in  that  moiety.  B., 
on  the  other  hand,  having  no  immediate  estate  of  free- 
hold, could  not  during  the  life  of  A.,  and  without  his  con- 
currence, acquire,  by  means  of  an  enrolled  conveyance,  a 
larger  estate  than  a  base  fee  determinable  on  the  failure  of 
issue  inheritable  under  the  entail.  A.  and  B.  might  con- 
jointly convey  the  absolute  fee-simple  in  the  entirety. 

If,  under  a  devise  to  A.  and  B.  jointly  for  their  lives, 
with  remainder  to  the  heirs  of  their  bodies,  A.  and  B. 
were  persons  who  might  lawfully  marry,  they  would  be 
joint-tenants  in  tail;  if  they  were  actually  husband 
and  wife,  they  would  be  tenants  in  tail  by  entireties. 
In  the  former  case,  each  might  acquire  the  fee-simple  in 
his  or  her  own  moiety,  by  making  a  disentailing  assur- 
ance thereof;  but,  in  the  latter  case,  the  concurrence  of  both 
would  be  essential,  on  the  ground  of  the  unity  of  person 
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CHAP.  XXXVI.  of  hufiband  and  wife,  and  the  deed  of  course  must  be 
acknowledged  by  the  wife.  In  each  of  the  suggested 
cases,  if  the  estate  remained  unchanged  at  the  decease  of 
either  of  the  two  tenants  in  tail,  it  would  deyolve  to  the 
surviyor,  according  to  the  well-known  rule  applicable  as 
well  to  joint-tenancies  as  tenancies  by  entireties. 
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WHAT  WILL  CONTROL  THE  WORDS  "  HEIRS  OF 

THE  BODY." 


L  Effuioftupei-addtd  IVards  of  lAr 

wniatum. 
n.  Wards  of  modification  inconntt- 


eiU  with  the  dtnohttum  of 
utate  tail, 
III.  Cltar  wordt  of  explanation. 


I.  It  has  been  already  shewn^  that  a  deyise  to  A.  and  Effect  of  con- 
to  the  heirs  of  his  body  (a),  or  to  A.  for  life,  and,  after  his  troiung  *•  bdn 
death,  to  the  heirs  of  his  body  (A),  vests  in  A.  an  estate  **    *     ^' 
tail.     On  a  devise  coached  in  these  simple  terms,  indeed, 
no  question  can  arise ;  for  wherever  the  contrary  hypo- 
thesis has  been  contended  for,  the  argument  for  changing 
the  construction  of  the  words  has  been  founded  on  some 
expressions  in  the  ccnteM;  as  where  words  of  limitation 
are  superadded  to  the  devise  to  the  heirs  of  the  body ; 
the  effect  of  which  has  been  often  agitated,  and  will  here 
properly  form  the  first  point  for  inquiry. 

Where  the  superadded  words  amount  to  a  mere  repeti-  similar  Umita- 

tion  of  the  preceding  words  of  limitation^  they  are  of  course 

« 

inoperative  to  vary  the  construction.     Expressio  eorum 
quae  tacite  insunt  nihil  operatur. 
Thus,  in  Burnett  v.  Coby  (c),  where  a  testator  devised 


(a)  Ante,  p.  232. 

(b)  Ante,  p.  241. 

(c)  1  Barn.  B.  R.  367.  See  also 
S^Uej^s  cate^  1  Rep.  93  ;  Leffott  v. 
Sewell,  2  Vera.  651  ;S.ai  Eq.  Ca. 
3W,  pi.  7;  1  P.  W.  87.     See  2 


Ves.  sen.  657,  where  the  trust  was 
executoryy  and  would,  it  is  clear,  ac- 
cording to  the  doctrine  now  esta- 
blished, be  executed  by  a  strict  set- 
tlement.   See  ante,  p.  252. 
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CHAP.  XXXVII. 


Superadded  li- 
mitation to 
heirs  general 
of  heirs  of  the 
body. 


Constmction 
not  varied  by 
Bucb  superadd- 
ed words. 


lands  to  A.  for  life,  and,  after  his  decease,  to  the  heirs 
male  of  the  body  of  A.,  and  the  heirs  male  of  stick  issue 
male,  it  was  held,  that  A.  had  an  estate  tail. 

It  is  also  well  established  that  a  limitation  to  the 
heirs  general  of  the  heirs  of  the  body,  is  equally  ineffectual 
to  turn  the  latter  into  words  of  purchase. 

Thus,  in  the  case  of  Goodright  d.  Lisle  v.  PvRyn  (cf), 
where  a  testator  devised  lands  to  N.  for  life,  and,  after 
his  decease,  then  he  devised  the  same  unto  M«  heirs  male 
of  the  body  of  N.,  lawfully  to  be  begotten,  and  his  heirs  for 
ever ;  but  if  N.  should  happen  to  die  without  such  heir 
male,  then  over;  the  Court  was  of  opinion,  that  the 
devise  vested  an  estate  tail  in  N.  A  similar  decision  was 
made  by  the  Privy  Council  on  a  similar  devise  (/). 

So,  in  Wright  v.  Pearson  (/),  where  the  devise  waa  to 
R.  and  his  assigns  for  his  life,  remainder  to  trustees  to 
support  contingent  remainders,  remainder  to  the  use  of 
the  heirs  male  of  the  body  of  R.,  lawfully  to  be  begotten, 
and  their  heirs ;  provided  that  in  case  R.  should  die  with- 
out leaving  any  issue  male  of  his  body  living  at  his  deathy 
then  the  testator  subjected  the  premises  to  certain  charges, 
and,  in  default  of  such  issue  male  of  R.,  he  devised  the 
premises  to  certain  grandchildren,  or  such  of  them  as 
should  be  living  at  the  time  of  the  failure  of  issue  of  R. ; 
Lord  Keeper  Henley  held  it  to  be  an  estate  tail  in  R. 

Again,  in  Denn  d.  Geering  v.  Shenton  {g\  where  the 
testator  devised  lands  to  S.  to  hold  to  him  and  the  heirs 


{d)  2  Lord  Raym.  1487  \  S.C.2 
Stra.  729. 

(e)  Morris  d.  Andrews  v,  Le  G^, 
noticed  2  Burr.  1103,  and  2  Atk. 
249,  and  more  fiiUy  and  some- 
what di£Ferently  stated  under  the 
name  of  Morris  v.  Ward,  hy  Lord 
Emyan,  8  Dam.  &  £.  518. 


(/)  1  Ed.  119 ;  S.  a  Amh.  358 ; 
Fea.  C.  R.  126,  where  the  case  is 
very  fully  commented  on.  See  also 
Alpass  v.  Watisins,  8  Dum.  Ik.  £. 
516. 

{g)  Cowp.  410.  See  also  Alpass 
y.  JVatkins,  8  Dum.  &  £.  516. 
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of  his  body  lawfnllj  to  be  begotten,  and  their  heirs  for  cbap.  xxxm. 
etoery  chargeable  with  an  annuity  to  M.  for  life ;  but  in 
case  S.  should  die  without  leaving  issue  of  his  body,  then 
the  testator  devised  the  lands  to  W.  and  his  heirs,  charge- 
able as  aforesaid,  and  also  subject  to  the  payment  of  £100 
to  A.  within  one  year  after  W.  or  his  heirs  should  become 
possessed  of  the  premises.  It  v^as  contended,  on  the  au- 
thority of  Doe  V.  Laming  (A),  that  the  words  heirs  of  the 
body  might  be  words  of  purchase,  with  these  superadded 
words  of  limitation,  and  that  this  construction  was  much 
strengthened  by  the  circumstance  of  the  legacy  of  £100, 
which  must  have  referred  to  a  dying  without  issue  at  the 
death,  and  not  to  an  indefinite  failure  of  issue,  which 
might  happen  a  hundred  years  thence.  But  Lord  Mans- 
fiddy  and  the  rest  of  the  Court  of  King's  Bench,  held  it  to 
be  a  clear  estate  tail  in  S. 

Even  if  the  devise  over  had  been  made  in  express 
termd  to  depend  on  the  prior  devisee  leaving  no  issue  at 
the  time  of  his  death,  this  would  not,  according  to  the  case 
of  Wright  v.  Pearson  (e),  have  prevented  the  prior  devisee 
taking  an  estate  tail- 
So,  m  Measure  v.  Gee  {k\  where  the  devise  was  to  J. 
for  his  life,  remainder  to  trustees  to  preserve  contingent 
remainders,  and,  after  the  decease  of  J.,  the*  testator 
devised  the  premises  to  the  heirs  of  the  body  of  J.  lawfuUy 
to  be  begotten,  hiSy  her,  and  their  heirs  and  assigns  for 
ever ;  but  in  case  there  should  be  a  £Ekilure  of  issue  of  J. 
lawfully  to  be  begotten,  then  over.  It  was  contended, 
that  the  early  cases  on  this  subject  had  been  shaken  by 

(A)  2  Bur.  1100,  as  to  which  see  y.Pcfel;fy,5  I>am.&E.299;  jFVani& 

poBt287.  r.Stwnny  8  East,  648,  where  the 

(•)  Ante,  p.  272*           .  word  was  Umey  as   to  which*  see 

{h)  6  Bam.  &  Aid.  910.  See  Also  post. 
Kmg  y.BvnsheUy  1  Ed.  424 ;  Dmn 

VOL.  II.  T 
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CHAP,  xicxvii.  modem  decisions ;  but  the  Court  of  King's  Bench  con- 
sidered them  to  be  irrelevant  (/),  and  held»  that  the  deirise 
vested  an  estate  tail  in  J. 

nor  by  interpo-      This  case»  as  wcU  as  Wright  V.  PearsoUf  shews  that 

rition  of  estate  ,  «  *  , 

topresenreoon-  the  intcrposition  of  trustces  to  preserve  contingent  re- 
den.  mamders  is  inoperative  to  invest  superadded  words  of 

limitation  with  any  controlling  efficacy. 

The  next  case  in  order  is  Kinch  v.  Ward  (m),  where  a 
testator  devised  freehold  and  leasehold  lands  to  trostees, 
in  trust  to  permit  his  son  T.  to  receive  the  rents  for  his 
life,  and,  after  his  decease,  the  testator  devised  the  same  to 
the  heirs  of  the  body  of  his  said  son  lawfully  begotten,  their 
heirSf  ea;ectUors^  administrators^  and  a^gnsfor  ever ;  but  b 
case  he  should  die  without  issue,  then  over.  It  was  as- 
sumed, in  the  discussion  of  another  question,  that  the  de- 
vise of  the  freehold  lands  vested  in  T.  an  estate  tail. 
As  to  hein  of        And  it  is  clcar,  that  the  circumstance  of  the  heirs  of 

the  body  being  directed  to  assume  the  testator^  liame, 
does  not  constitute  »  ground  for  varying  the  constmction, 
although  the  effect  is,  by  enabling  the  ancestor  to  acquire 
the  fee-simple,  to  place  within  his  power  the  means  of 
rendering  the  injunction  nugatory  (n) ;  this  being,  in 
&ct,  merely  one  of  the  consequences  which  a  testator 
does  not  usually  intend  or  foresee,  when  he  employs 
words  that,  in  legal  construction,  make  the  first  taker 


the  body  being 
directed  to  as- 
same  testator's 
name. 


{I)  The  only  case  cited  in  Mea^ 
iurt  y.  C^e$J  which  afforded  a  shadow 
of  opposition  to  the  principle  of  the 
cases  in  the  text,  was  Doe  t.  Qoff^ 
11  East,  668,  which  had  other  cir- 
cumstances, and  has  been,  as  we 
shaU  presently  see,  itself  oyemiled 
by  the  highest  authority,  post  p. 
291. 

(m)  2  Sim.  &  Stu.  411. 

(»)  Such  a  condition,  too,  if  im- 


posed on  a  person  taking  an  es- 
tate tail  by  purchase,  would  (un- 
less made  a  oondition  precedent)  be 
liable  to  be  defeated  by  an  enrolled 
conveyance,  which,  like  a  common 
recovery,  destroys  aU  estates  limited 
in  defeasance  o^  aa  waU  as  those 
which  are  made  to  take  efiect  af- 
ter, the  determination  of  the  estate 
taU. 
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tenant  in  tail,  and  which  conBequences,  whether  appre-  chap,  xxxyu. 
hended  or  not»  do  not  authorize  the  testator's  judicial 
expositor  to  divert  his  bounty  into  another  channel,  by 
giying  to  his  language  a  strained  construction,  which 
would  make  it  apply  to  a  different  class  of  objects* 

Thus,  in  the  case  of  Nash  y.  Nash  (o),  where  a  testator 
devised  lands  to  trustees,  and  the  surviyor  of  them,  and 
the  heirs  of  such  surviyor,  in  trust  for  F.  W.,  then  an 
infent,  till  he  should  arrive  at  the  age  of  twenty^ne 
years,  upon  his  legally  taking  and  using  the  testator's 
surname;  and  then,  upon  his  attaining  such  age,  and 
taking  that  name,  habendum  to  him  for  life ;  and  Jram 
and  qfler  his  decease^  to  hold  to  the  trustees  and  the  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  to  preserve 
contingent  remainders,  in  trust  for  the  heirs  male  of  F. 
W^  taking  the  testator's  name,  and  the  heirs  and  assigns 
of  such  male  issue  for  ever ;  but  in  de&ult  of  such  male 
issue,  then  over.  It  was  held,  that  the  trustees  did  not 
take  the  l^al  estate  in  the  lands  devised  (p),  but  that  F. 
W.  had  a  l^al  estate  tail  in  them  on  his  coming  of  age 
and  adopting  the  testator's  surname. 

Down  to  the  very  latest  period,  then,  we  have  a  con-  Remit  of  the 
firmation,  if  confirmation  were  wanted,  of  the  inadequacy 
of  words  of  limitation  in  fee  annexed  to  heirs  of  the  body 
to  control  their  operation.  The  only  remark  suggested 
by  the  recent  decisions  is  an  expression  of  surprise  that 
adjadicati(m  should  be  deemed  necessary  on  a  point  so 
clearly  settled  by  anterior  decisiims ;  and  our  surprise  is 
greatly  increased,  when,  in  such  a  state  of  the  authorities,  we 
find  a  distinguished  Judge  attempting  to  found  a  distinc- 
tion between  the  two  cases,  on  the  mere  existence  in  one, 

(o)  3  Barn.  &  Adol.  890.  (jp)  On  thia  sabject,  see  ante,  p.  228. 

t2 
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Distixiction 
where  the 
words  of  limi- 
tation change 
the  course  of 
descent. 


CHAP,  xxxvii.  and  the  absence  in  the  other,  of  superadded  words  of 

limitation  (g). 

But  it  seems,  that  if  the  superadded  words  of  limita- 
tion operate  to  change  the  course  of  descent^  they  will  con- 
vert the  words  on  which  they  are  engrafted  into  words  of 
purchase ;  as  in  the  case  of  a  devise  to  a  man  for  life, 
remainder  to  his  heirs  and  the  heirs  female  of  their 
bodies  (r).  And  the  same  principle  of  course  would  apply 
where  a  limitation  to  the  heirs  male  of  the  body  is  an- 
nexed to  a  limitation  to  the  heirs  female^  and  vice  versa ; 
but  the  books  contain  no  such  case,  and  the  doctrine  rests 
entirely  on  the  position  arguendo  of  Anderson^  in  Shdley's 
case^  which,  however,  has  been  since  much  cited  and 
recognised. 

An  eminent  writer  has  laid  it  down  {s\  **  that  as  often 
as  the  superadded  words  are  included  in,  and  do  not  in 
their  extent  ea^ceed  the  preceding  words ;  but  the  words 
heirsj  Sfc.  in  the  several  parts  of  the  gift  are  in  terms,  or 
at  least  in  construction,  of  equal  extent,  the  latter  words 
are  surplusage,  and  the  preceding  words,  as  connected 
with  the  limitation  to  the  ancestor,  will  be  taken  to  be 
words  of  limitation." 

The  position,  that  the  preceding  words  are  words  of 
limitation  where  the  superadded  words  do  not  exceed 
them,  seems  to  be  the  reverse  of  the  established  rule ; 
the  very  ca£ie  put  by  Anderson^  as  an  instance  of  their 
being  'words  of  purchase,  is  one  in  which  the  superadded 
words  narrowed  the  preceding  words ;  and,  on  the  other 
hand,  we  have  seen  that,  in  all  the  cases  in  which  the 
superadded  words  have  been  held  to  be  inoperative,  they 


Position  of 
Mr.  Preston 
examined. 


{q)  See  judgment  in  Dae  d.  Boi- 
naU  V.  Harv^j  4  Bam.  &  Ciess. 
623. 


(r)  Per   Afid»n<m^   in   SktU^9 
ease^  1  Rep.  91. 
(«)  1  Prat,  on  Estates,  353. 
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have  been  either  equal  to,  or  more  extensive  than,  the  chap,  xxxvu. 
words  of  limitation  upon  which  they  were  engiuftied  (t). 


II.  We  next  proceed  to  inquire  as  to  the  effect  of  Effect  of 
coupling  a  limitation  to  heirs  of  the  body  with  words  of  wo^s  of^modi- 
modification  importing  that  they  are  to  take  concurrently  giBtent  with  u 
or  distributiyely,  or  in  some  other  manner  inconsistent 
with  the  course  of  devolution  under  an  estate  tail,  as  by 
the  addition  of  the  words  "  share  and  share  dikey^  or  ^  as 
tenants  in  common^^*  or  ^^ whether  sons  or  daughters^*  or 
''wUhout  regard  to  seniority  of  age  or  priority  of  dirth.^* 
In  such  cases,  the  great  struggle  has  been  to  determine, 
whether  the  superadded  words  are  to  be  treated  as  ex- 
planatory of  the  testator's  intention  to  use  the  term  heirs 
of  ike  body  in  some  other  sense,  and  as  descriptive  of  an- 
other class  of  objects,  or  are  to  be  rejected  as  repugnant  to 
the  estate  which  those  words  properly  and  technically 
create.  It  will  be  seen,  by  an  examination  of  the  follow- 
ing cases,  that,  after  much  conflicting  decision  and  opinion, 
the  latter  doctrine  has  prevailed,  and  it  seems  to  stand  on 
the  soundest  principles  of  construction.  Those  principles 
were  violated,  it  is  conceived,  in  permitting  words  of 
a  clear  and  ascertained  signification  to  be  cut  down  by 
expressions,  from  which  an  intention  equally  definite  could 
not  be  collected.    The  inconsistent  clause  shews  only  that  Expressions 

.  superadded  to 

the  testator  intended  the  heirs  of  the  body  to  take  in  a  the  limjutioa 
manner,  in  which,  as  such,  they  could  not  take ;  not  that  the  body." 
persons  other  than  heirs  were  meant  to  be  the  objects. 
To  make  expressions  of  this  nature  the  ground  of  such 
an  interpretation  is  to  sacrifice  the  main  scope  of  the 
devise  to  its  details.     The  Courts  have,  therefore,  wisely 

(0  See  ante  p.  272. 
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CHAP,  xxxvn.  rejected  the  construction  which  reads  heirs  of  the  body 

with  such  a  context  a£i  meaning  children^  and  thereby 
restricts  the  testator^s  bounty  to  a  narrower  range  of 
objects ;  for,  it  will  be  observed,  that  although  children  are 
included  in  heirs  of  the  body,  yet  the  conyerse  of  the  pro- 
position does  not  hold,  for  an  estate  tail  is  capable  of 
transmission  through  a  long  line  of  objects  whom  a  gift 
to  the  children  would  neyer  reach,  (aa  grandchildren  and 
more  remote  descendants) ;  to  say  nothing  of  the  difference 
in  the  order  of  its  deyolntion. 

This  rule  of  construction  is  supported  by  a  series  of 
decisions,  commencing  from  an  early  period,  and  suffi- 
ciently numerous  and  authoritative  to  outweigh  any  op- 
posing decisions  and  dicta  which  can  be  adduced. 
'« For  erer  as         Thus,  in  the  casc  of  Doe  d.  Candler  v.  Smith  (u),  where 
mon,  and  not  as  a  testator  dcviscd  his  freehold  lands  to  his  daughter 
^^^  A.,  and  the  heirs  of  her  body  lawfully  to  be  begotten, 

for  ever,  us  tenants  in  commoih  o,nd  not  as  joint4enants ; 
and  in  case  his  said  daughter  should  happen  to  die  before 
twenty-one,  or  without  having  issue  on  her  body  lawfully 
begotten,  then  over ;  Lord  Kenyon^  and  the  other  Judges 
of  the  Court  of  King's  Bench,  held,  that  the  daughter 
took  an  estate  tail. 
"  Whether  wns       So,  in  Pierson  V.  Vickers  laf)^  where  a  testator  devised 

or  danghtenii 

as  tenanu  in      his  cstatcs  at  B.  uuto  his  daughter  A.,  and  to  the  heiis  of 

oommony"  &c. 

her  body  lawfully  to  be  begotten,  whether  sons  or  dough- 


(fi)  7  Bum.  &  K  532.  It  should 
be  stated,  that  the  reader  wiU  not 
find  in  this  and  some  of  the  other 
cases  of  the  same  class  any  distinct 
recognition  of  the  principle  stated 
in  the  text ;  but  as  that  principle  is 
sanctioned  by  the  later  cases,  and 
affords  a  more  intelligible  and  defi- 
nite guide  than  the  doctrine  of  gene- 


ral and  particular  intention  on  which 
some  of  these  decisions  proceed*  the 
writer  has  felt  himself  authorised  to 
rest  them  on  the  former  ground. 
An  able  and  extended  examination 
of  most  of  the  cases  stated  in  this 
chapter,  may  be  found  in  Mr. 
Hayes's  **  Inquiry.* 
(x)  5  East,  648. 
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ter^j  as  tenants  in  command  and  not  as  joint-tenants ;  and  in  chap,  xxxw. 
de&Qlt  of  Bnch  issue,  over;  Lord  EUenboraugh  and  the 
other  Judges  of  the  Court  of  King's  Bench,  held,  on  the 
authority  of  the  last  case,  and  Doe  v.  Cooper  (y),  that 
the  daughter  took  an  estate  tail. 

Again,  in  the  oase  of  Bennett  v.  Earl  of  Tankerville  {z)j 
where  the  devise  was  to  the  use  of  A.  and  his  assigns  for 
his  life,  without  impeachment  of  waste,  and,  after  his 
decease,  to  tke  heirs  of  his  body^  to  take  as  tenants  in  com- 
mcn^  and  not  as  joint-tenants ;  and  in  case  of  his  decease 
without  issue  of  his  body,  then  over;  Sir  W.  Grants 
M.  R.,  held,  that  the  devisee  took  an  estate  tail. 

So,  in  Doe  d.  Ccie  v.  Goldsmith  (a),  where  a  testator  in  such  shares, 
devised  his  lands  to  his  son  F.  to  hold  to  him  and  his  appoint.' 
assigns  for  his  natural  life,  and  immediately  after  his 
decease  the  testator  devised  the  same  unto  the  heirs  of 
his  body  lawfully  to  be  begotten,  in  such  parts,  shares, 
and  proportions,  manner  and  form,  as  F.  should  by  wiU  or 
deed  devise  or  appoint,  and,  in  default  of  such  heirs  of  his 
body  lawfully  to  be  begotten,  then  immediately  after  his 
decease  the  testator  devised  the  premises  over  to  another 
son,  J.,  in  fee.  It  was  held,  by  the  Court  of  Com- 
mon Pleas,  that  F.  took  an  estate  tail.  Gibbs,  C.  J.,  ob- 
served, that  it  was  the  testator's  evident  intent  that  the 
estate  should  not  go  over  to  J.  until  all  the  ^*  heirs  of  the 
body*'  of  F.  were  extinct. 

In  this  and  several  of  the  preceding  cases,  much  stress  obserrationa. 
vras  laid  on  the  words  '^  in  default  of  issue,"  or  '*  in  default 
of  heirs  of  the  body,"  occurring  in  the  devise  over,  or  rather 
in  the  clause  introducing  such  devise,  as  demonstrating  a 
'*  general  intent"  that  the  estate  was  not  to  go  over  until 


{j)  1  East,  227,  stated  post.  (a)  7  Taunt.  200 ;  ^.  a  2  Manh, 

[z)  10  Ves  170.  517. 
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CHAP,  xxxvii.  a  general  failure  of  issue  of  the  first  taker ;  but  it  is  dif- 
ficult to  understand  how  this  intention  could  be  rendered 
more  distinctly  and  unequivocally  apparent  by  such  re^ 
ferential  language  than  by  an  ea^ess  devise  to  these  very 
objects. 

In  irach  Bhares       We  uow  procccd  to  the  important  case  of  Jesson  v. 

as  W.  Bhould  *  * 

appoint,  and  if  Wright  (b\  which  was  as  follows,    A  testator  deyised  to 

but  one  child,  ^      ^/ 

&c.  W.  certain  real  estate  for  the  term  of  his^naturaJ.  life,  he 

keeping  the  buildings  in  tenantable  repair ;  and  after  W.'s 
decease  devised  the  same  to  the  heirs  of  the  body  of  W^ 
lawfully  issuing,  in  stich  shares  and  proportions  €is  W.  by 
deed  or  will  should  appoint,  and  for  want  of  such  appoint* 
ment,  then  to  the  heirs  of  the  body  of  W.  lawfvUy  issuing^ 
share  and  share  alike,  as  tenants  in  common,  and  if  but  one 
child,  the  whole  to  such  only  child;  and  for  want  of  such 

Cbm  of  Doe  w.  issue,  thcu  over.     It  was  held  by  the  Court  of  King's 

Jeneon  in  K.  B.  «      i  - «         i  .  t  •    i 

Bench  that  W •  took  an  estate  for  life  only,  with  remamder 
io  his  children  for  life  as  tenants  in  common.  A  writ 
of  error  was  brought  in  the  House  of  Lords,  which  Court, 
after  a  very  full  argument,  reversed  the  decisioiu  Lord 
'Mdon  observed :  '*  It  is  definitively  settled,  as  a  rule  of 
law^  that  where  there  is  a  particular  and  a  general  or 
paramount  intent,  the  latter  shall  prevail,  and  courts  are 
bound  to  give  effect  to  the  paramount  intent  (c).  The  de- 
cision of  the  Court  below  has  proceeded  upon  the  notion 
that  no  such  paramount  intent  was  to  be  found  in  the 
will/'    His  lordship  then  read  the  devise,  observing,  that 


Judgment  of 
reversal  in 
Dom.  Proc. 


(b)  Si  Bligh,  1;  from  which  the 
statement  of  the  wiU  is  here  taken. 

(e)  By  <*  general  intent,"  hia 
lordship  must  be  understood  to  mean 
an  intent  to  include  heirs  of  the 
body  in  the  gifU  It  b  submitted 
.that  those  parts  of  the  judgment  in 
which  Lord  Eldan  refers  to  the  un- 


controlled force  of  the  words  Mrs  nf 
the  botfy,  contain  a  more  satisfiu^iy 
expbmation  of  the  principle,  ihaxk 
these  passages.  Lord  Bedeiiak,  it 
will  be  seen,  strenuously  insists  upon 
this  being  the  true  ground  of  the 
decision* 
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if  he  stopped  at  the  end  of  the  first  devise  to  W.,  it  was  chap,  xxxyh. 
clear  that  he  was  to  take  for  life  only ;  if  at  the  end  of  ^^  Eidon** 
the  first  following  words,  ^*  lawfully  issuing,"  he  would, 
notwithstanding  the  express  estate  for  life,  he  tenant  in 
tail :  ^*  and  in  order  to  cut  down  this  estate,"  continued 
his  lordship,  '^  it  is  ahsolutely  necessary  that  a  particular 
intent  should  he  found  to  control  and  alter  it,  as  clear  as 
the  general  ihient  here  expressed.  The  words  ^^  heirs  of 
the  hody"  will  indeed  yield  to  a  particular  intent  that  the 
estate  shall  he  only  for  life,  and  that  may  he  from  thQ 
effect  of  superadded  words,  or  any  expressions  shewing 
the  particular  intent  of  the  testator,  hut  that  must  be  dearly 
tnteBigiMe  and  unequivocal.  The  will  then  proceeds, '  in 
such  shares  and  proportions  as  he  the  said  W.  shall  hy 
deed,  &c.  appoint.*  Heirs  of  the  hody  mean  one  person 
at  any  given  time,  hut  they  comprehend  all  the  posterity 
of  the  donee  in  succession.  W.  therefore  could  not  strictly 
and  technically  appoint  to  heirs  of  the  hody.  This  is  the 
power,  and  then  come  the  words  of  limitation  over  in  de- 
ficit of  execution  of  the  power — *  and  for  want  of  such 
gift,  &c.  then  to  the  heirs  of  the  hody,  &c.  share  and 
share  alike,  as  tenants  in  common.*  It  has  heen  power- 
fully argued  (and  no  case  was  ever  better  argued  at  this 
bar),  that  the  appointment  could  not  be  to  all  the  heirs  of 
the  body  in  succession  for  ever,  and,  therefore,  that  it 
jnnst  mean  a  person,  or  class  of  persons,  to  take  by  pur- 
chase ;  that  the  descendants  in  all  time  to  come  could  not 
be  tenants  in  common ;  that  *  heirs  of  the  body,'  in  this 
part  of  the  will,  must  mean  the  same  class  of  persons  as 
the  ^  heirs  of  the  body,'  among  whom  he  had  before  given 
the  power  to  appoint ;  and,  inasmuch  as  you  here  find  a 
child  described  as  an  heir  of  the  body,  you  are  therefore 
to  conclude  that  heirs  of  the  body  mean  nothing  but 
children.     Against  such  a  construction  many  difficulties 
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CHAP.  x«vii.  have  been  raised  on  the  other  side ;  as,  for  instance,  how 
/pMon  J.         the  children  should  take  in  certain  events,  as  where  some 

Wriffhi. 

of  the  children  should  be  bom  and  die  before  others  come 
into  being.  How  is  this  limitation,  in  default  of  appoint^ 
ment  in  such  case,  to  be  construed  and  applied?  The 
defendants  in  error  contend,  upon  the  construction  of  the 
words  in  the  power,  and  the  limitation  in  default  of  ap^ 
pointment,  that  the  words  *  heirs  of  the  body'  mean  some 
particular  class  of  persons  within  the  general  description 
of  heirs  of  the  body ;  and  it  was  further  strongly  insisted 
that  it  must  be  children,  because  in  the  concluding  clause 
of  the  limitation  in  de£a.ult  of  appointment  the  whole 
estate  is  given  to  one  child^  if  there  should  be  only  one. 
Their  construction  is,  that  the  testator  gives  the  estate  to 
W.  for  life,  and  to  the  children  as  tenants  in  common  for 
life.  How  they  could  so  take,  in  many  of  the  cases  pat 
on  the  other  side,  it  is  difficult  to  settle.  Children  are 
inclpded  undoubtedly  in  heirs  of  the  body ;  and  if  there 
had  been  but  one  child,  he  would  have  been  heir  of  the 
body,  and  his  issue  would  have  been  heirs  of  the  body ; 
but,  became  children  are  included  in  the  words  *  heirs  of  the 
hodyi  it  does  not  follow  that  heirs  of  the  body  must  mean 
only  children^  where  you  can  find  upon  the  will  a  more 
general  intent  comprehending  more  objects.  Then  the 
words,  *for  want  of  such  issue^  which  follow,  it  is  said, 
mean  for  want  of  children ;  because  the  word  such  is  re- 
ferential, and  the  word  diHd  occurs  in  the  limitation 
immediately  preceding.  On  the  other  hand  it  is  argued, 
that  heirs  of  the  body  being  the  general  description  of 
those  who  are  to  take,  and  the  words  *  share  and  share 
alike  as  tenants  in  common,'  being  words  upon  which  it 
is  difficult  to  put  any  reasonable  construction,  children 
would  be  merely  objects  included  in  the  description,  and 
so  would  an  only  child.   The  limitation,  *  if  but  one  child, 
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then  to  rack  only  child,'  heing,  as  they  say,  the  descrip-  chap,  xxxvn. 
tion  of  an  indrndaal  who  would  be  comprehended  in  the  '^^J' 
terms  *  heirs  of  the  body,  for  <  want  of  snch  issue,'  they 
conclude,  must  mean  for  toani  of  heirs  of  the  body.  If  the 
words  ^  children"  and  **  child"  are  so  to  be  considered  as 
merely  within  the  meaning  of  the  words  heirs  of  the  body^ 
which  words  comprehend  them  and  other  objects  of  the 
testator's  bounty,  (and  I  do  not  see  what  right  I  have 
to  restrict  the  meaning  of  the  word  issue  {d)  ),  there  is 
an  end  of  the  question." 

Lord  Bedesdak  said :  ^  There  is  such  a  variety  of  com-  Lord  Redet- 
bio.tion  In  ««..  that  it  h*  the  effeet  of  puzzling  th<«  -• 
who  are  to  decide  upon  the  construction  of  wills.  It  is 
therefore  necessary  to  establish  rules,  and  important  to 
uphold  them,  that  those  who  have  to  advise  may  be  able 
to  give  opinions  on  titles  with  safety.  From  the  variety 
and  nicety  of  distinction  in  the  cases,  it  is  difficult  for  a 
professional  adviser  to  say  what  is  the  estate  of  a  person 
claiming  under  a  will.  It  cannot  at  this  day  be  argued, 
that  because  the  testator  uses  in  one  part  of  his  will 
words  having  a  clear  meaning  in  law,  and  in  another  part 
other  words  inconsistent  with  the  former,  that  the  first 
words  are  to  be  cancelled  or  overthrown.  In  Colson  v. 
CoUon  (e),  it  is  clear  that  the  testator  did  not  mean  to 
give  an  estate  tail  to  the  parent.  If  he  meant  any  thing 
hj  the  interposition  of  trustees  to  support  contingent  re- 
mainders, it  was  clearly  his  intent  to  give  the  parent  an 
estate  for  life  only.     It  is  dangerous,  where  words  have  a 


((f)  But  these  words^  it  b  sub-  preceded  by  a  gift  to  children,  refer 

mitted,deriyvall  their  force  from  the  to  those  objects.    See  Bex  y.  Mar- 

terms  of  the  preceding  deYi8e,haTing  queu  o/Su^ffwrd^  7  East,  621 ;  Toolq^ 

in  themselves  no  independent  opera-  y.  Gtmnit^  4  Taunt.  313 ;  and  other 

tion  whatever,  for  it  is  settled  that  cases  stated,  poet. 
tbewordsy^'in  default  of  such  issue,"         (e)  2  Stra.  1125. 
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CHAP.  XXXVII.  fixed  legal  effect,  to  suffer  them  to  be  controlled  without 
wriU'         some  clear  expression  or  necessary  implication.    In  this 

case,  it  is  argued  that  the  testator  did  not  mean  to  use 
the  words  *  heirs  of  the  body  *  in  their  ordinary  legal 
sense,  because  there  are  other  inconsistent  words ;  but  it 
pnly  follows  that  he  was  ignorant  of  the  effect  of  the  one 
or  of  the  other.     All  the  cases  but  Doe  v.  Goff(f)  decide 
that  the  latter  words,  unless  they  contain  a  clear  expres- 
sion, or  a  necessary  implication  of  some  intent,  contrary 
to  the  legal  import  of  the  former,  are  to  be  rejected. 
Lord  Rerftff-      Thai  the  qenerd  intent  shotdd  overrule  the  particular^  is  not 
ment  of  the       the  MOst  occurote  eo^ession  of  the  principle  of  decision. 
decision.  TJic  ruk  tSj  thot  technical  words  shall  have  their  legal  effect^ 

unless  from  subsequent  inconsistent  words  it  is  very  dear  that 
the  testator  meant  othencise.  In  many  cases, — ^in  all,  I  be- 
lieve, except  Doe  v.  Goff{g)y — ^it  has  been  held  that  the 
words  *  tenants  in  common '  do  not  overrule  the  legal  sense 
of  words  of  settled  meaning.  In  other  cases,  a  similar 
power  of  appointment  has  been  held  not  to  overrule  the 
meaning  and  effect  of  similar  words.  It  has  been  argued, 
that  heir  sof  the  body  cannot  take  as  tenants  in  common ; 
but  it  does  not  foUow  thai  the  testator  did  not  intend  that 
heirs  of  the  body  should  take,  because  they  cannot  take  in  the 
mode  prescribed.  This  only  follows,  that  having  given  to 
heirs  of  the  body,  he  could  not  modify  that  gift  in  the  two 
different  ways  which  he  desired,  and  the  words  of  modi- 
ficaiion  are  to  be  rejected.  Those  who  decide  upon  such 
cables  ought  not  to  rely  on  petty  distinctions,  which  only 
mislead  parties ;  but  look  to  the  words  used  in  the  wilL 
The  word£f  '  for  want  of  such  issue '  are  far  from  being 
sufficient  to  overrule  the  words  *  heirs  of  the  body '(A). 

(/)  Infra.    ,  joontended  that  these  words  ooerra/iflii 

{g)  But  see  cases,  infra.  hdn  of  the  body.    The  argument 

{h)  It  could  not  for  a  moment  he      yras,  that  if  those  words,^  as  used  in 
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They  have  almost  conBtantlj  been  construed  to  mean  aJi  chap,  xzxtiu 
indefinite  failure  of  issue,  and  of  themselves  have  fre^  J^*^  ▼. 
quently  been  held  to  give  an  estate  tail.  In  this  case  the 
words  *  such  issue '  cannot  be  construed  children,  except 
by  referring  to  the  words  *  heirs  of  the  body/  and  in  re- 
ferring to  those  words  they  show  another  intent.  The 
defendants  in  error  interpret  *  heirs  of  the  body '  to  mean 
children  only,  and  then  they  say  the  limitation  over  is  in 
default  of  children ;  but  I  see  no  ground  to  restrict  the 
words  *  heirs  of  the  body'  to  mean  children  in  this  will." 

So  in  Doe  d.  BamaU  v.  Harvey  {i\  where  a  testator  de-  Effect  of  limit, 
vised  his  real  estatej  subject  to  his  debts  and  legacies,  to  wire  oonti^. 
T.  for  the  term  of  his  natural  life,  and  after  the  determin-  m.  "*"***"  " 
ation  of  that  estate,  to  A.  and  B.  and  their  heirs,  during 
the  life  of  T.  to  preserve  contingent  remainders ;  and  after  "  Ab  weu  fe. 

,       -      .  male  as  male 

the  decease  of  T.  the  testator  devised  the  same  to  and  take  aa  tenanti 
among  all  and  every  the  heirs  of  the  body  of  T.j  as  well  &c 
female  as  maky  lawfully  to  be  begotteUj  such  heirs^  as  well 
female  as  maky  to  take  as  tenants  in  common^  and  not  as  Joint  ^ 
tenants ;  and  for  default  of  such  issue,  over.     The  lands 
were  gavelkind.     It  was  held  that  T.  took  an  estate  tail ; 
Abbotty  C.  J.,  observing, — "  that  though  the  heirs  could  not 
take  by  descent  as  tenants  in  common^  but  would  be  co« 
parceners,  yet  it  was  not  to  be  inferred  because  they  could 
not  take  in  the  particular  mode  prescribed  by  the  testator, 
that  therefore  they  were  not  to  take  at  all." 

Aftsiny  in  the  case  of  Doe  d.  Atkinson  v.  Featherstone  (k),  "  EquaUy  to 

.  ,  ,         ,  be  divided 

where  a  testator  devised  to  J.,  and  E.  his  wife,  for  the  amongst  them 
term  of  their  natural  lives,  and  for  the  life  of  the  longer  alike.' 
liver  of  them,  and  after  the  decease  of  the  survivor,  he 


the  preceding  devise,  meant  cAf^!drm,  meant  for  want  of  such  ehUdren. 

(bnt  which  his  lordship  shews  in-  See  last  note, 

controyertiblj  they  did  not),  then  (t)  4  Bam.  &  Cress.  610. 

the  words,  <*for  want  of  sach  issae,**  (k)  1  Bam.  &  Adol.  944. 


ft 
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CHAP.  XXXVII.  devieed  to  tJie  heirs  of  the  body  of  E.  by  J.,  already  be- 
gotten or  to  be  begotten,  to  he  equally  divided  amongst 
ihem^  share  and  share  alike.  It  was  held,  on  the  authority 
of  Jesson  v.  Wright^  that  J.  and  E.  took  estates  tail,  and 
not  (as  had  been  contended)  estates  for  lifoi  with  re- 
mainder to  their  children. 
Observations.        The  preceding  cases  present  many  shades  of  difference, 

but  they  all  concur  in  establishing  the  principle,  that 
words  of  inconsistent  modification  engrafted  on  a  limit- 
ation to  heirs  of  the  body  are  to  be  rejected.     It  follows, 
then,  that  eyejy  decision  not  strictly  reconcilable  with 
this  principle  may  be  regarded  as  overruled  by  them. 
Cases  in  whidi   How  far  the  line  of  cases  about  to  be  stated  falls  under 
were  held  to      the  remark,  the  reader  will  form  his  own  opmion,  keeping 
S  ttw  bod^"*  Ml  vi^w  the  general  scope  of  the  reasoning  of  Lord  Eldon 

and    Lord  Redesdale^   in  Jesson  y.   Wright^   and  their 
pointed  reprobation  of  ^*  petty  distinctions." 
To  <«  heirs  lu  Doe  d.  Broume  v.  HdmesiJ)^  the  devise  was  to  L.  for 

fo^^mrf^    ^    lif<^»  without  impeachment  of  waste,  remainder  unto  the 

heirs  male  or  fenude  lawfully  to  be  begotten  on  the  body 
of  L.  for  ever,  they  paying  certain  sums  thereout.  The 
Court  inclined  to  the  opinion  that  this  was  not  an  estate 
tail  in  L.,  but  a  contingent  remainder  in  fee  to  the  issue ; 
but  it  was  unnecessary  to  decide  the  question,  as  a  reco- 
yery  had  been  suffered,  which  had  either  barred  the  entail, 
or  destroyed  the  contingent  remainder. 

This  case  seems  to  be  destitute  of  even  the  slender 

grounds  upon  which  the  construction  of  an  estate  tail  is 

conunonly  resisted  in  cases  of  this  nature,  nor  did  the 

Court,  it  will  be  perceived,  assume  to  decide  the  point. 

«<  As  weu  fe-         Auothcr  casc  which  must  be  classed  with  this  series, 

males  as  maleSi    •      •rx        m      -r  r        •  vi  j*j 

and  to  their      IS  Doe  d.  Long  v.  Laming  (m),  where  a  testator  devisea 

heirs." 

(/)  3  Wila.  237, 241 ;  S.C.2  BL777.  (m)  2  Burr.  1100. 
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gayelkind  lands  to  his  niece  A.  and  the  heirs  of  her  body  chav.  xzzth. 
lawfiillj  begotten  or  to  be  begotten,  as  tvdl  females  as 
maleSf  and  to  their  heirs  and  assigns  for  ever^  to  be  divided 
equailyt  share  and  share  aUke^  as  tenants  in  common.  A. 
died  in  the  testator's  lifetime.  Lord  Mansfield  said  the 
deyise  could  not  take  effect  at  all,  but  must  be  absolutely 
Toid  unless  the  heirs  took  as  purchasers ;  that  the  term 
heirs  in  the  plural,  in  the  case  of  gavelkind  lands,  an- 
swered to  the  term  heir  in  the  singular  in  the  common 
ease  of  lands  not  being  gavelkind;  that  the  testator 
mentioned  females  not  only  expressly  and  particularly, 
bat  even  prior  to  males ;  and  that  it  was  clear  that  he  did 
not  mean  that  the  lands  should  go  in  a  course  of  descent 
in  gavelkind.  Influenced  by  these  and  other  such  con- 
dderations,  the  Court  held  the  true  construction  of  the 

devise  to  be,  that  the  children  of  A.  took  estates  in 

fee. 

Few  cases  have  been  more  cited  than  this.  There  Remark  on /)»« 
being  both  words  of  limitation  and  words  of  distribution  ^ 
annexed  to  **  lieirs  of  the  body^'  it  has  been  commonly  re- 
lied upon  as  an  authority  for  giving  to  both  those  circum- 
stances occurring  conjunctively  or  separately,  the  oper- 
ation of  changing  heirs  of  the  body  into  children.  It  is 
observable  that  the  Court  had  to  encounter,  not  only  the 
difficulty  of  doing  this  violence  to  the  words,  but  also  that 
of  reading  the  limitation  to  the  heirs  as  a  remainder ;  for 
the  devise  was  to  A.  and  the  heirs  of  her  body  in  one 
entire  unbroken  clause,  and  not  to  A.  for  life,  remainder 
to  the  heirs ;  and,  therefore,  even  if  the  devise  had  been 
expresdy  to  children,  they  must  have  taken  jointly  with 
their  parent,  or  not  at  all ;  indeed  so  strongly  is  the  im- 
possibility of  reading  the  devise  to  the  children  as  a  re- 
mainder felt  in  such  cases,  that  where  they  cannot  take 
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cH\i».  XXXVII.  jointly  with  their  parent,  on  accoont  of  their  non-existence 

when  the  devise  takes,  effect,  the  word  children  is,  we  shall 
see  in  the  next  chapter,  actually  construed  as  a  word  of 
limitation,  in  order  to  give  the  parent  an  estate  tail  which 
may  deTolve  upon  the  children,  this  being  it  is  considered 
the  only  means  of  preventing  the  total  failure  of  the  testa- 
tor's intention  in  their  favour.    Such  cases  form  a  singular 
contrast  to  the  construction  adopted  in  Doe  v.  Laming. 
Doe  ▼.  LanUng  .    As  to  the  circumstauce  of  the  land  being  gavelkind,  this 
roled  by  z)o«  V.  extraordinary  ground  of  distinction  is  now  overturned  by 
"'^*^'  the  case  of  Doe  d.  Bosnall  v.  Harvey y  («),  which,  it  is 

observable,  has  alt  the  ingredients  that  bave  been  relied 
upon  by  the  judges  who  decided,  or  who  have  since  cited 
Doe  V.  Laming,  viz.  the  land  being  gavelkind ;  there  being 
words  to  carry  the  fee  to  the  children,  if  the  devise  had 
been  construed  as  designating  them  (o) ;  and,  lastly,  there 
being  a  direction  ths^t  females  should  take  as  well  as  maleSy 
and  the  whole  as  tenants  in  common.  We  may  then  reason- 
ably hope  never  to  bear  the  case  of  Doe  v.  Laming  again 
cited  as  an  authority  in  a  court  of  law.  The  circumstance 
that  the  devise  would  have  lapsed  if  the  devisee  had  taken 
an  estate  tail,  seems  to  have  had  an  undue  influence  on 
Lord  Mansfiel(F$  mind,  and  the  case  may  be  regarded  as 
one  of  those  in  which  this  distinguished  judge  suffered  the 
established  rules  of  construction  to  be  violated,  in  order 
to  avoid  hardship  in  the  particular  instance*' 

.   (»)  4Bam.  &  Cress*  616,  stated  before  adverted  to,  (ante),  the  more 

ante,  285.  extraordinary ;  for .  the  aU^ged  dis- 

(o)  In  Doe  v.  Harv^^  the  word  tinction  with  respect  to  the  words  of 

eskUe  used  in  the  description  of  the  limitation  occurring  in  that  case,  was 

sabject  matter  of  the  preceding  de*  not  only  altogether  untenable  ac- 

vise,  w;ould  clearly  have  extended  cording  to  the  doctrine  of  the  autho- 

to  the  devise  in   question.     This  rities,  but  was  not  presented  by  the 

makes  Mr.  Justice  Bqyle^s  observ-  actual  circumstances  of  the  case, 
ation,  in  regard  to  Doe  v.  Laming 
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The  next  case  in  chronological  order  is  Doe  d.  HaUen  y.  chap. 


XZXTII» 


Ironmonger  {p)f  which  arose  on  a  devise  to  A.  and  his 
heirs,  upon  trust  to  receive  the  rents,  and  apply  the  same 
for  the  support  of  S*,  and  the  issue  of  her  hody  lav^fullj 
begotten  or  to  be  begotten,  during  the  life  ofS. ;  and  after  «  witfaimt  ut 
the  decease  of  S.,  upon  trust  for  the  use  of  the  heirs  of  the  JJ^^f  age, 
body  of  S»  lawfully  begotten  or  to  be  begotten,  their  heirs  **' 
&nd  assigns  for  ever,  without  any  respect  to  be  had  (yr  made 
in  regard  to  seniority  of  age  or  priority  of  births  and  in  de- 
&ult  of  such  issue  over.     S.  had  three  children,  one  son 
and  two  daughters.     The  son  died  in  her  lifetime,  leaving 
several  children,  and  his  eldest  son,  on  the  death  of  St 
claimed  the  property  as  the  heir  of  her  body  at  her  death ; 
but  it  was  held  that  he  was  not  entitled. 

By  the  few  observations  which  fell  from  the  Court  in  obicrTatioDi 
the  course  of  the  argument,  it  appears  that  the  Judges  ironmonger. 
Telied  upon  the  words,  **  without  respect,  &c.  to  seniority 
of  age  and  priority  of  birth,"  as  plainly  shewing  that  the 
heirs  should  take  **  m  purchasers''  meaning,  it  should  seem, 
as  chUdrenj  for  even  as  heirs  of  the  body  they  were  clearly 
purchasers^  inasmuch  as  the  limitation  to  the  heirs,  and 
the  limitation  to  the  ancestor  were  of  a  different  quality  {q). 
Perhaps  it  will  be  said  that  this  circumstance  distin- 
guishes the  case  from  those  under  consideration;  but  it 
would  be  difficult  to  support  such  a  distinction.  The 
words  ^  heirs  of  the  body"  are  as  clear  and  well  ascer-^ 
tained  in  the  one  case  as  in  the  other,  and  therefore  re- 
quire a  demonstration  of  intention  equally  clear  and  de- 
cisive to  control  them.  The  class  of  objects  embraced  by 
the  two  gifts  is  the  same.  Indeed  the  question  whether 
the  rule  in  SheUey*s  case  will  or  will  not  operate  upon  the 
two  limitations,  seems  to  be  quite  irrespective  of  the  con- 

(p)  3  East,  633.  (?)  Ante,  244. 
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'*  Am  tenants  in 
common,  with 
devue  over  if 
the  issue  died 
under  twenty- 
one." 


struction ;  though  it  cannot  be  denied  that  a  regai*d  to  the 
effect  of  the  application  of  that  rule,  in  making  the  ancestor 
tenant  in  tail,  and  thereby  enabling  him  to  exclnde  all  the 
ulterior  objects  by  means  of  a  disentailing  assurance,  has 
not  unfrequently  biassed  the  minds  of  judges  in  determin- 
ing the  construction. 

The  next  case  is  Doe  d.  Strong  v.  Gqff^{r\  where  the 
devise  was  to  the  testator's  daughter  M.  and  to  the  heirs 
of  her  body  {s),  lawfully  begotten  or  to  be  begotten,  as 
tenants  in  common^  and  not  adjoint  tenants  ;  but  if  such  issue 
should  depart  this  life  before  he^  slie^  or  ihey^  shotdd  re- 
spectiveh/  attain  their  age  or  ages  of  twent^-one  years^  then 
over  to  the  testator's  son.  It  was  held  by  the  Court  of 
K.  B.  that  the  daughter  took  an  estate  for  life  only,  with 
Lord  £//mdo-  remainder  to  her  children  as  tenants  in  common.  Lord 
^^ 'mDwy.  EUenborough  considered  that  the  heirs  of  the  body,  being 

to  take  as  tenants  in  common^  clearly  denoonstrated  that 
children  were  meant  by  that  description,  as  heirs  of  the 
body  would  take  by  succession,  which  he  considered  was 
rendered  still  more  plain  by  the  following  words,  '^  that 
if  such  issue  should  depart  this  life  before  twenty-one ;'' 
and  he  held  that  this  was  too  plain  to  be  defeated  by  a 
mere  conjecture  that  the  devisor  might  have  a  paramount 
intention  inconsistent  therewith;  and,  even  admitting 
such  intention,  he  thought  it  might  afford  a  reason  for 
implying  cross  remainders  between  the  children  {t\  (which 


.  (r)  11  East,  668. 

{s)  This  case  is  open  to  the  same 
ohservations  as  Doe  v.  Laming^  in 
regard  to  the  circmnstance  of  the 
limitation  to  the  heirs  not  being  by 
way  of  remainder. 

(0  By  cross  remainders  his  lord- 
ship must  have  meant  cross  execu- 
tory limitations ;  for  it  is  clear  that 


the  chUdren,  if  they  took  at  all,  had 
a  fee  by  implication  from  the  gift 
over  in  the  event  of  their  dying 
under  twenty-one,  (ante,  176),  on 
which  fee  of  course  no  remainder 
could  be  limited ;  but  it  seems  to  be 
the  better  opinion,  that  in  such  cases 
no  cross  executory  limitation  in  fee 
would  be  implied.    See  post* 
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hifl  Lordship  observed  it  was  not  necessary  to  decide),  but  chap 
not  for  making  so  important  a  difference  as  converting 
into  an  estate  in  the  mother  what  would  otherwise  be 
sepa>rate  and  distinct  interests  in  the  children.  His  Lord* 
ship  ridiculed  the  idea  that  the  eldest  son  and  his  issue 
should  take,  to  the  exclusion  of  the  rest,  lest  the  share  of 
a  child  dying  under  twenty-one  should  go  over  to  the 
testator's  son  («)  before  all  the  issue  of  the  daughter  were 
extinct.  He  observed  that  the  Court  had  looked  through 
all  the  cases,  and  did  not  think  they  should  break  in  upon 
any  of  them  by  this  decision. 

Of  this  case  it  is  enough  to  say,  that  it  has  been  dis- 
tinctly overruled  by  the  highest  authority. 

Thus  in  Jesson  v.  Wriqhttai),  Lord  Bedesdde  said,  "  Doe  Authority  of 
V.  60^ seems  to  be  at  variance  with  preceding  cases.  In  nicd  in  Jenon 
several  cases  it  had  been  clearly  established,  that  a  devise 
to  A.  for  life,  with  a  subsequent  limitation  to  the  heirs  of 
his  body,  created  an  estate  tail,  and  that  subsequent  words 
such  as  those  contained  in  this  will,''  (his  Lordship  alluded, 
no  doubt,  to  the  words,  ''  share  and  share  alike,  as  tenants 
in  common,"  occurring  in  that  case),  *^  had  no  operation 
to  prevent  the  devisee  from  taking  an  estate  tail.  In  Doe 
Y.  Croff^  there  were  no  subsequent  words,  except  the  pro- 
vision in  case  such  issue  should  die  under  twenty-one,  in- 
troducing the  gift  over.  This  seems  to  be  so  far  from 
amounting  to  a  declaration  that  he  did  not  mean  heirs  of 
the  body  in  the  technical  sense  of  the  words,  that,  I  think, 
they  peculiarly  shew  that  he  did  so  mean.  They  would 
otherwise  be  wholly  insensible.  If  they  did  not  take  an 
estate  tail,  it  was  perfectly  immaterial  whether  they  died 
before  or  after  twenty-one.     They  seem  to  indicate  the 

(«)  But  upon  the  terms  of  the      the  son,  unless  all  the  issue  of  the 
devise,  as  settled  hy  decision,  it  is      daughter  died  under  twenty-one. 
dear  that  no  share  could  go  over  to         (x)  2  Bligh,  58,  stated  ante,  p.  280. 
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testator's  conception,  that  at  twenty-one  the  children  (i.  e. 
the  issue),  should  have  the  power  of  alienation.  It  is 
impossible  to  decide  this  case  mthout  holding  that  Doe  v. 
Gqff^  is  not  latoJ*^ 

Lord  Eldon  expressed  the  same  opinion  {t/)j  tempered, 
however,  with  his  characteristic  caution.     "  Doe  t.  G^ 
(said  his  lordship),  is  difficult  to  reconcile  with  this  case, 
I  do  not  saj  impossible ;  but  that  case  is  as  difficult  to  be 
reconciled  with  other  cases." 
Obienrationi.        The  deliberate  denial  by  these  eminent  Judges  of  the 

case  of  Doe  v.  Gqffl  may  be  considered  as  equivalent  to  an 
affirmative  decision,  that  under  such  a  devise  an  estate  tail 
is  created ;  in  other  words,  that  a  devise  to  A.  and  the 
heirs  of  his  body  as  tenants  in  common,  with  a  limitation 
over  in  case  the  issue  or  the  heirs  of  the  body  should  die 
under  twenty-one,  gives  A.  an  estate  tail.  Indeed  such  a 
devise  over  is  not  absolutely  inconsistent  with  an  estate 
tail,  as  the  testator  mat/  intend,  (though  the  intention  is 
rather  improbable),  that  the  remainder  shall  be  contin^ 
gent  on  the  event  of  the  issue  of  the  tenant  in  tail,  (not  the 
tenant  in  tail  himself),  dying  under  age.  But  Lord  He- 
desdale  went  a  great  length  in  asserting  that  these  words 
assisted  the  construction  which  gave  the  ancestor  an  estate 
tail,  for  the  absurdity  which  his  lordship  seemed  to  think 
attached  to  the  supposition  that  they  were  applied  to 
children,  is  quite  removed  by  giving  them,  as  the  esta- 
blished rule  does,  the  fee-simple.  Admitting,  however, 
that  the  inference,  so  far  as  it  goes,  is  the  other  way,  it 
does  not  approach  to  that  necessary  irresistible  kind  of 
evidence,  which  alone  should  be  allowed  to  vary  the  con- 
fitruction  of  words  of  an  established  signification. 

ij)  lb.  p.  65. 
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Another  case,  which  perhaps  it  may  be  difficult  to  re-  chap,  xixvn. 
scue  from  a  similar  condemnation,  is  Crump  d.  WooUey  v.  ;;;^;^^S 
Norwood  {z\  where  a  testator  devised  to  his  three  nephews  £j^J^^ 
W.,  J.,  and  R.,  equally  between  them,  during  their  re-  ""^^^  twenty- 
spectiye  lives,  as  tenants  in  common;  and  after  their 
respective  decease  he  devised  the  share  of  him  or  them  so 
dying  unto  tlie  heirs  lawfully  issuing  of  his  and  their  body 
and  bodies  respectively,  and,  if  more  than  one,  eqwiUy  to 
be  divided^  and  to  take  €is  tenants  in  common ;  and,  if  but 
one,  to  such  only  one,  and  to  his,  her,  or  their  heirs  and 
assigns  for  ever ;  and  if  any  of  the  testator's  said  nephews 
should  die  vnthout  such  issue,  or^  leaving  any  suchy  they 
should  all  die  without  attaining  twenty-one^  then  he  devised 
the  part  of  him  and  them  so  dying,  unto  the  survivor  and 
survivors,  and  the  heirs  of  the  body  of  such  surviving  and 
other  nephew  equally,  as  tenants  in  common,  and  to  hold 
the  same  as  he  had  thereinbefore  directed  as  to  the 
original  share,  and  vnth  the  like  contingency  of  survivor* 
ship  on  failure  of  issue ;  and  in  default  of  such  issue  of 
his  said  nephews,  then  over  to  the  testator's  own  right 
heirs.     It  seems  to  have  been  rather  taken  for  granted  '*Heir9rftk€ 
in  this  case,  (for  the  contrary  was  scarcely  contended  for),  to mnne^^ 


(js)  7  Taunt.  962;  8.  C.  2  Manh, 
161.  In  the  recent  case  of  MosUy  v. 
Xeef,  1  You.  &  Col.  695,  however, 
one  of  the  conned  who  aigned  that 
case  with  great  zeal  and  ability, 
(Mr.  Dudtoorth),  contended  that 
there  was  no  sufficient  reason  for 
saying  that  the  case  of  Crump  v. 
Norwood  was  oTerruled  hyjesson  t. 
Wri^JUf  but  upon  what  particukr 
grounds  he  considered  the  two  cases 
to  be  distinguishable  does  not  ap- 
pear. Indeed,  the  same  learned 
counsel  treated  eren  Doe  v.  G^  with 


a  degree  of  respect  quite  inconsis-  Treatment  of 
tent  with  Lords  Redesdale  and  El-    Crump  t.  Nor-- 
don's  pointed  condemnation,  but  the  ^^  j^^       ^ 
Court  of  Exchequer  lent  no  coun- 
tenance to  the  attempt  to  uphold 
these  cases ;  and,  as  the  Barons  de- 
cided the  case  before  them,  (MosUy 
T.  Lees),  mainly  on  the  difference 
between  the  terms  **  heirs  of  the 
body"  and  *'  issue"  in  regard  to  the 
force  of  explanatory  words,  the  case 
cannot  be  considered  as  bearing  upon 
the  subject  of  the  present  chapter. 
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CHAP,  xxxvn.  that  the  nephews  took  an  estate  for  life  only,  with  re- 
mainder in  fee  to  their  children.  Gihbs,  C.  J.,  observed, 
that  he  would  state  the  interest  which  W.  and  his  children 
took  in  the  premises.  "  The  devise,  (he  said),  is  to  W. 
for  life,  and  if  he  has  children,  {fcyr  heirs  here  mean  chiU 
dren)^  then  to  them  in  fee ;  if  he  has  no  children,  then  the 
estate  goes  to  the  testator's  nephews,  J.  and  K.  It  is  ad- 
mitted  on  all  hands  that  this  is  the  true  construction^  And 
the  Court  held  that  the  contingent  remainder  in  W/s 
share  was  destroyed  by  the  descent  of  the  reversion  in  fee 
on  him  at  the  decease  of  his  father,  to  whom  it  devolved 
immediately  from  the  testator  (a). 
R«Diarkoii  This  casc  was  not  cited  in  Jesson  v.  Wright^  which 

wojf  ^'    ^'  accounts  for  its  not  having  fallen  under  the  censure  there 

applied  to  Doe  v.  Goff,  which  it  closely  resembles,  and  on 

the  authority  of  which,  probably,  the  translation  of  heirs 

into  children  was   considered   as  almost  too  clear  for 

argument. 

Dcviac  oYcr  in        The  casc  of  Grctton  V.  ffaward  (b)  is  another  of  the 

by  the  tettator    dccisious  which  occurrod  during  the  time  that  Doe  v.  Gfoff' 

^se'to'hia  wife  was  regarded  as  an  authority.     The  devise  was  in  these 

words : — "  I  give,  devise,  and  bequeath,  unto  my  loving 
wife  A.  all  my  real  and  personal  estate,  she  paying  debts, 
&c."  and  after  her  decease  to  tlie  heirs  of  her  body^  share 
and  share  alike,  if  more  than  one,  "  and  in  default  of  issue 
to  be  lawfully  begotten  bj/  me,  to  be  at  her  own  disposal." 
The  case  of  Doe  v.  Goff^  was  cited  in  argument,  and  the 
now  exploded  doctrine  of  that  case,  that  the  testator, 
having  given  the  estate  to  the  heirs  of  the  body,  share  and 
share  alike,  could  not  have  intended  an  estate  tail,  under 


(a)  SeeEcniY.BarpoolyT.  Jones,         (b)  6  Taunt.  M;  S.C.  2  Marah, 
76  ;  S.C.I  Vent.  306 ;  Hooker  y.      9. 
Hooker,  Cas.  Temp.  Hardw.  13. 
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which  the  eldest  son  would  take  the  whole,  was  much  ohap.  xxxvn. 
relied  on.  The  Court  certified  (it  being  a  case  from 
Chancery),  that  the  wife  took  an  estate  for  life,  with  re- 
mainder to  the  children^  as  tenants  in  common,  in  fee ; 
and  this  certificate  was  confirmed  by  Sir  William  Grants 
M.  R.  (c). 

No  remark  fell  from  the  Court  during  the  argument,  so  ObsenratioxiB 
that  the  precise  grounds  of  the  decision  are  not  known ;  Howard. 
but  it  has  been  sometimes  considered  as  distinguished 
from  the  other  cases  by  the  circumstance,  that  the  limit- 
ation oyer  was  in  de&.ult  of  issue  begotten  by  the  testator, 
which  must,  it  is  said,  have  referred  exclusively  to  chiU 
dren.  This,  however,  is  a  non  sequitur ;  for,  allowing  to 
these  words  their  utmost  operation,  they  are  only  explan- 
atoiy  of  the  species  of  heirs  of  the  body  intended  by  the 
testator  in  the  preceding  devise,  namely,  heirs  by  himself ; 
and  the  effect  would  then  be  to  make  the  wife  tenant  in 
special  tail,  if  she  had  issue  by  the  testator,  or  while  the 
possibility  of  her  having  issue  continued ;  and  in  case  she 
had  no  issue  by  him,  she  would,  from  the  time  that  such 
possibility  ceased,  be  tenant  in  tail  after  possibility  of  issue 
extinct  {d). 

Such  is  the  long  line  of  cases  which  appear  to  have  General  re- 

•  ,  .  1     marks  upon  the 

been  overturned  by  Jesson  v.  Wright ;  a  decision,  which  ciaaa  of  cases 
will  be  appreciated  when  the  state  in  which  the  subject  je$ion  v. 
had  been  left  by  the  prior  adjudications  is  contemplated. 
The  frequent  demand  upon  the  Courts  to  pronounce  on 
the  construction  of  the  words  "  heirs  of  the  body,"  when 
associated  with  words  of  modification  which  did  not  ex- 
actly quadrate  vnth  an  estate  tail,  evinces  the  uncertainty 
that  prevailed  in  the  profession  in  regard  to  the  actual 
effect  of  such  a  devise.     The  slightest  variation  of  phrase 

{e)  1  Mer.  448.  {d)  See  PlaU  v.  Powles^  2  Mau.  &  S.  66. 
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CHAP.  XXXVII.  was  thought  to  render  a  case  proper  for  judicial  investiga- 
tion, in  order  to  try  the  experiment  whether  these  words, 
•or  the  inconsistent  modifying  expressions,  would  be  held 
to  preponderate.  The  mischief,  however,  did  not  alto^ 
gether  originate  in  the  class  of  cases  just  stated,  but  may 
be  traced  to  an  earlier  source.  It  seems  to  have  been  a 
consequence  of  the  line  of  argument  adopted  by  Lord 
Kenyon  in  Doe  d.  Candler  v.  Smith  {e\  and  other  cases, 
where,  though  a  devise  of  the  nature  of  those  under  con- 
•sideration  was  held,  and  properly  held,  to  confer  an  estate 
tail,  this  construction  was  founded,  not  on  the  uncon- 
trolled effect  of  the  words  of  limitation,  but  upon  the 
general  intention  manifested  by  the  words  disposing  of  the 
property  to  the  next  taker,  if  the  devisee  in  question  died 
without  issue,  which,  it  was  said,  demonstrated  that  the 
estate  was  not  to  go  over  until  a  general  failure  of  issue 
-of  such  prior  devisee.  Having  therefore  first  reasoned 
upon  the  devise  to  the  heirs  of  the  body  or  issue  as  a  gift 
to  children  or  to  issue  of  a  particular  doss,  the  Court 
sacrificed  the  intention  in  favour  of  these  objects,  which 
was  denominated  the  partictdar  intent,  in  order  to  give 
effect  to  the  "  general  intent "  which  was  discerned  in  the 
subsequent  words.  Lord  EUenboroughy  the  successor  of 
Lord  Kenyon,  acceded  to  the  reasoning,  or,  at  all  events, 
to  the  authorities,  which  read  the  devise  to  the  heirs  of 
the  body  and  issue  as  a  gift  to  children ;  but,  probably 
seeing  no  reason  why  the  devise  so  construed  should  be 
affected  by  the  use  of  the  same  or  nearly  similar  words  in 
the  clause  introducing  the  devise  over,  (which  clearly  re- 
ferred to  the  objects  of  the  preceding  devise,  whatever 
those  objects  were),  held  that  the  children  were  entitled^ 


(e)  7  Dum.  &  E.  631 ;  ante,  278.    See  also  Robinson  t.  BdUmon,  1  Barr. 
98;  poflt. 
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jiotwithstanding  the  subseqnent  words  referring  to  the  chat. 


XXZTII. 


failure  of  issue.  This  appears  to  be  the  short  history  of 
the  rise  and  prc^ess  of  the  doctrine  which  the  case  of 
Jesson  V.  Wright  overturned. 

But  the  uncertainty  induced  by  a  series  of  erroneous 
decisions  is  not  easily  removed ;  and  we  shall  see  that  the 
effect  of  inconsistent  words  of  modification,  engrafted  on 
a  devise  to  the  heirs  of  the  body,  has  been  since  repeatedly 
agitated. 

Thus,  in  the  case  of  Wilcar  v.  BdUiers  (/),  where  the  Lumutioii  to 
testator  devised  his  lands  to  his  son  H.  during  his  natural  jy^'^th  pcnrer' 
life,  and  after  his  decease  to  sudi  of  his  said  son's  chiidren^  of  cf^reii,  &c. 
and  in  such  shares  and  proportions  as  his  said  son  should, 
by  his  last  will  and  testament  duly  executed,  limit,  direct, 
and  appoint,  and  to  their  heirs^  and  for  want  of  such  di- 
rection and  appointment,  and  as  to  such  part  of  the  estate 
of  which  no  such  appointment  should  be  made,  to  the  heirs  of 
the  body  of  the  said  H.,  their  heirs  and  assigns  for  ever ; 
and  in  case  his  said  son  should  happen  to  die  without 
issue,  then  from  and  immediatelt/  afier  his  decease  the  tes- 
tator devised  the  said  estate  unto  his  daughter  E.  for  life, 
remainder  to  such  of  her  children  and  in  such  shares  as 
«he  should  by  deed  or  writing  appoint,  and  to  their  heirs ; 
and  in  de&ult  to  the  heirs  of  the  body  of  the  said  E.,  their 
heirs  and  assigns  for  ever;  and  in  case  his  son  should 
live,  and  have  children,  as  aforesaid^  then  he  bequeathed 
unto  his  daughter  E.  a  legacy  of  500/.  H.,  before  issue 
bom,  suffered  a  common  recovery.  To  a  title  derived 
imder  this  recovery,  it  was  objected  that  H.  was  not 
tenant  in  tail,  but  that  his  children  took  by  purchase. 
The  vendor  instituted  a  suit  in  equity  to  enforce  the  per- 
formance of  the  contract,  and  the  Master  reported  in 

(/)  Hayes's  Inquiry,  p.  2. 
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CHAP,  xxxvii.  favour  of  the  title.    The  purchaser  excepted  to  the  report, 

and  the   exception  was  argued  at  the  Rolls  (g),  before 
Mr.  Baron  Graham  and  Master  (afterwards  Lord  Chief 
Baron)  Alewander^  and  Master  Stratford^  sitting  for  the 
then  Master  of  the  Rolls,  who,  after  taking  time  to  ex- 
amine the  authorities,  differed  in  opinion ;  the  two  former 
thinking  it  very  doubtful  at  least  whether  H.  took  more 
than  an  estate  for  life,  and  Master  Stratford  being  of  a 
contrary  opinion,  so  that  no  judgment  was  given.    The 
exception  was  afterwards  (A)  argued  before  Sir  T.  Phmer, 
M.  R.,  who,  upon  looking  into  the  cases,  thought  there 
was  so  much  doubt  whether  H.  took  an  estate  tail,  that 
the  purchaser  ought  not  to  be  compelled  to  take  the  title, 
and  accordingly  dismissed  the  bill ;  and  the  Lord  Chan- 
cellor, (Lyndhurst),  on  appeal  aflirmed  the  order  (i). 
Examination  of      The  ouly  circunoistances  affording  the  slightest  pretext 
stances  in  which  for  distinguishing  this  case  from  Jesson  v.  Wright  are,— 
iaert  differs   '  first,  the  powcr  to  appoint  to  the  children^  and  secondly, 
might  ^  ^'    the  legacy  to  the  devisee  in  remainder,  in  case  H.  "  should 

live  and  have  children  as  aforesaid." 

As  to  the  first  point,  we  learn  from  the  case  of  Smith  v. 
Death  (A:),  that  there  is  no  necessary  implication,  that  the 
term  ^'  heirs  of  the  body "  in  the  limitation  is  used  to 
describe  the  same  objects  as  *^  children "  in  the  power. 
2ndly.  In  reference  to  the  other  circumstance,  perhaps  it 
will  be  said  that  the  testator  evidently  intended  the  de- 
visee in  remainder  to  have  the  legacy  if  the  objects  of  the 
prior  devise  came  into  existence,  and  which  therefore  is 
explanatory  of  those  objects  being  children.  But  this  is 
merely  conjectural ;  the  testator  might  intend  the  legacy  to 
be  a  charge  only  as  against  the  objects  of  the  power,  as 

(g)  June,  1823.  (t)  Turn.  &  R.  495. 

(A)  17  Dec  1823,  {k)  5  Madd.  371 ;  stated,  ante, 

Vol.  I,  p.  486. 
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distinguished  from  the  objects  of  the  linutation,  because  chap,  xxxvn, 
the  douee  might  have  appointed  to  those  objects  in  fee  to 
the  total  exclusion  of  even  a  chance  of  succession  by  the 
devisee  in  remainder.  However  this  may  be,  the  circum- 
stance is  far  too  equivocal  to  be  made  a  ground  for  de- 
parting from  the  construction  of  words  of  an  established 
meaning. 

Nor  is  the  case  of  Wilcos  v.  Bdlaers  the  only  instance 
in  which  reluctance  has  been  manifested  to  follow  up  the 
principle  of  Jesson  v.  Wright;  for  in  other  cases  the  term 
heirs  of  the  hody^  has  since  been  cut  down  to  diildren,  in  sub- 
Bervience  to  expressions  in  the  context  which  that  case  had 
appearedforever  tohave  stripped  of  all  controlling  operation. 

Thus,  in  Right  d.  Shortridge  v.  Creber  (/),  where  a  testa-  "  sha«  and 

,      .  •    <,     .         .  tharc  alike/' 

tor  devised  a  messuage  to  trustees  and  their  heirs,  m  trust  their  hein  and 

assigna  for  ever. 

to  permit  his  daughter  J.,  and  her  assigns,  to  receive  the 
rents  for  her  life  free  from  her  husband,  and  after  her 
death  then  the  testator  devised  the  same  to  tJie  heirs  of 
the  body  of  J.,  share  and  share  alike,  their  heirs  and 
assigns  for  ever,  it  was  held,  that  the  words,  *^  share  and 
share  alike,"  denoted  that  the  testator  meant  by  "  heirs  of 
the  body,"  to  designate  children. 

It  is  proper  to  observe,  that  the  case  of  Jesson  v.  WriqhU  R«marki  on 

.  1  ^     f  Bight  y.Crtbtr. 

although  decided  several  years  before  Right  v.  Creber^  was 
not  cited  in  the  latter  case,  and  the  subsequent  determi- 
nation of  the  Court  of  Q.  B.  in  Doe  v.  FecdJierstone  {m\ 
already  stated,  shews  that  a  similar  decision  would  not 
now  be  made.  It  is  surprising,  however,  that  in  Doe 
V.  Feaiherstoney  the  case  of  Right  v.  Creber  was  referred  to 
by  Mr.  Justice  Patteson  as  not  inconsistent  with  what  the 
Court  was  then  about  to  decide ;  for  the  only  distinction  is, 
that  in  one  case  there  were,  and  in  the  other  there  were 

(0  b  Barn.  &  Cress.  866.        (m)  1  Bam.  &  Adolph.  944 ;  ante,  285. 


300  WHAT   WILL   CONTROL   THE   WORDS 

CHAP.  XXXVII.  not,  superadded  words  of  limitatioD,  which  were  we  have 

seen  whoUy  immaterial  and  on  which  indeed  no  stress 
was  laid  by  the  Judges  who  decided  Right  v.  Creber. 

So,  in  the  case  of  NorlJi  v.  Martin  (n),  where  by  a  mar- 
riage settlement  lands  were  conveyed  to  the  use  of  A.,  the 
intended  husband  for  life,  with  remainder  to  trustees  to 
preserve  contingent   remainders,  with   remainder  to  B., 
the  intended  wife,  for  life,  and  after  the  decease  of  the 
survivor,  to  the  use  of  the  heirs  of  the  body  of  A.  on  the 
<<ifmorechU.  body  of  B.  to  be  begotten,  and  their  heirs,  and  if  more 
equally  to  be  '  children  than  one^  equally  to  be  divided  among  ihem^  to  take 
them."  *™^*^  ^  tenants  in  common^  and  in  default  of  such  issue,  then 

over.     It  was  contended,  that,  according  to  the  autho- 
rities, particularly  Wright  v.  Jesson^  A.  was  tenant  in  tail 
by  force  of  the  limitation  to  the  heirs  of  his  body,  but  Sir 
L.  ShadweH^  V.  C,  held,  that  the  words,  "  and  if  more 
children  than  one "  were  interpretative  of  those  words, 
observing  that  no  case  had  been  cited,  nor  did  he  recollect 
any  in  which  the  words  "  heirs  of  the  body  "  had  been  held 
to  create  an  estate  tail  where  those  words  of  interpreta- 
tion had  been  used ;  and  his  Honor  added,  (and  the  remark 
is  deserving  of  attention),  that  this  did  away  the  effect  of 
the  argument  founded  on  the  limitation  over  for  default 
of  such  issue,  which  must  be  construed  for  default  of  such 
children. 
Effect  of  dear       3rd.  But  it  is  uot  to  be  inferred  from 'the  preceding 
puI^tion*m.    cascs  that  the  words,  heirs  of  the  body^  are  incapable  of 
rf  the  tod^"    control  or  explanation  by  the  effect  of  superadded  expres- 
sions, clearly  demonstrating  that  the  testator  used  those 
words  in  some  other  than  their  ordinary  acceptation,  and 
as  descriptive  of  another  class  of  objects.     The  rule  esta- 
blished by  those  cases  only  requires  a  clear  indication  of 

(n)  6  Sim,  266. 
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intention  to  this  effect.    Where  the  words  in  question  are  qhaf,  xxxvu. 
accompanied  by  such  an  explanatory  context,  the  devise 
is  to  be  read  as  if  the  terms  which  they  are  explained  to 
mean  were  actually  inserted  in  the  will. 

Accordingly  in  the  case  of  Lowe  or  Lowe  v.  Davies  (o), 
where  a  testator  devised  to  B.  and  his  heirs,  lawfully 
to  be  begotten,  ^'  that  is  to  say,  to  his  first,  second,  third, 
and  every  other  son  and  sons  successively,  lawfully  to  be 
b^otten  of  the  body  of  the  said  B.,  and  the  heirs  of  the 
body  of  such  first,  second,  &c.,"  it  was  held  that  B.  took 
but  an  estate  for  life ;  for  the  subsequent  clause  was  ex- 
planatory of  what  '^  heirs"  meant. 

So  in  the  case  of  LisU  v.  Gray  (/?),  where  real  estate  was  Hiin  male  qf 
devised  to  the  first  son  of  the  body  of  E.  and  the  heirs  male  plained  to  men 
of  the  body  of  such  first  son,  and  for  default  of  such  issue, 
to  the  use  of  the  second  son  of  the  body  of  £.  and  the  heirs 
male  of  the  body  of  such  second  son,  (similar  limitations 
were  carried  on  to  the  fourth  son),  '^  and  so  to  all  and 
every  other  the  heirs  male  of  the  body  of  E.  respectively 
and  successively,  and  to  the  heirs  male  of  their  body, 
according  to  seniority  of  age."     There  was  a  power  to 
raise  portions  out  of  the  land  if  E.  died  without  issue 
male.     It  was  held  that  E.  took  only  an  estate  for  life ; 
the  words  **  and  so,"  &c.  shewing  that  the  words  *'  heirs 
male  "  in  the  latter  clause  meant  sons^  by  relation  to  the 
preceding  devipe. 

Again,  in  the  case  of  Goodtitle  d.  Sweet  v.  Herring  {q)^ 
Inhere  the  devise  was  to  A.  for  life,  remainder  to  trustees 
to  preserve  contingent  remainders,  remainder  to  the  heirs 

(o)  2  Ld.  Raym.  1561.  post.    As  to  the  expression,  hein 

(p)  2  Lev.  223;  T.  RaTxn.  278;  male  now  limnffj  see   BurchtU  v. 

T.  Jones,  114,  S.C.i  see  Hayes's  Durdant,  Raym.  S30;S.C.2  Vent. 

Inq.  81.  811 ;  ante,  Vol.  I.  p.  278.    For  some 

(^)  1  East,  264 ;  see  also  Mande-  other  instances  of  the  same  kind, 

riUe  T.  Lachy,  3  Ridg.  P.  C.  352,  ante,  pp.  15, 16. 
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CHAP.  xxxTii,  mcde  of  the  body  of  A*  to  be  begotten  seyerally,  sacces- 

sively,  and  in  remainder  one  after  another,  as  they  and 
every  of  them  should  be  in  seniority  of  age  and  priority  of 
birth,  the  dder  of  mch  sons^  and  the  heirs  male  of  his 
body  lawfully  issuing,  being  always  to  be  preferred  to  ihe 
younger  of  mch  sons^  and  the  heirs  male  of  his  and  their 
body  and  bodies ;  and  for  default  of  such  issue,  to  the 
dcmghters,  as  tenants  in  common,  and  the  heirs  of  their 
bodies.  The  Court  held  that  the  testatrix  had,  by  the 
words  "  the  elder  of  such  sons,''  &c.,  explained  herself  by 
"  heirs  of  the  body"  to  mean  sonSy  so  that  A.  took  only 
an  estate  for  life. 

Remark  on  pre-      In  all  the  preceding  cases  it  will  be  seen  that  the  testator 

ceding  cases. 

had  annexed  to  the  term  "  heirs  of  the  body"  words  of  ex- 
planation, which  left  no  doubt  of  his  haying  used  the  expres- 
sion as  synonymous  with  sons.  These  cases,  therefore,  may 
be  supported,  without  impugning  the  general  principle,  as 
stated  by  Lord  Ahanley  in  the  case  of  Pooley. Poole (r),  that 
the  Courtswill  not  deviate  from  the  rulewhich  givesan  estate 
tail  to  the  first  taker,  if  the  will  contains  a  limitation  to 
the  heirs  of  his  body,  except  where  the  intent  of  the  testator 
appears  so  plainly  to  the  contrary  that  nobody  can  misunder- 
stand it ;  for  the  will  in  these  cases  seemed  to  supply  the 
clear  incontrovertible  evidence  of  intention  required  by 
such  a  statement  of  the  doctrine. 

On  the  other  hand,  in  the  case  of  Jones  v.  Morgan  {«), 
it  was  decided,  and  that  in  perfect  consistency  with  the 
principle  of  the  cases  just  stated,  that  a  devise  to  W. 
for  life,  without  impeachment  of  waste,  and  after  his  de- 
Heirs  male  of     ccasc  to  the  use  of  the  heirs  male  of  the  body  of  W.  law- 

the  body "  se-  .  - 

▼eraUy,  respect-  fully  bcgotteu,  severally^  respectively y  and  in  remainder,  the 

(r)  3  Bos.  &  PuU.  627.    There  is  Eldan  and  RedesdaUy  in  Jesion  r. 

a  striking  similarity  between  the  ^rt^Af,  ante,  290,  291. 

general  scope   of  Lord  Alvanky's  {$)  Jones  v.  Morgan,  1  B.  C.  C« 

reasoning  here,  and  that  of  Lords  206. 
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cne  after  the  other^  as  they  and  evety  of  them  shall  be  i/i  chap,  xxxvh. 
seniorify  of  age  and  priority  of  birth,  gave  W.  an  estate  i^«iy»  "j^  \ 
tail.     Lord  Tharlauo  said,  "  Where  the  estate  is  so  given  one  after  the 

"  other." 

that  it  is  to  go  to  every  person  who  can  claim  as  heir  to 
the  first  taker,  the  vf  ord  hwrs  must  he  a  word  of  limit- 
ation.    All  heirs  taking  as  heirs  must  take  hy  descent." 

So  in  Pode  v.  Poole  {t),  where  a  testator  devised  all  his 
real  estate  to  the  use  of  trustees,  in  trust  for  his  first  son 
daring  his  life,  and  also  upon  trust  to  preserve  contingent 
remainders,  and  after  his  decease  in  trust  for  the  several 
heirs  nude  of  such  son  lawfully  issuing^  so  that  the  elder  of  "  Snch  sons" 

construed  such 

stich  sons  and  the  heirs  male  of  his  body  should  always  heir»  nmie,  up. 
take  before  the  younger  and  the  heirs  male  of  his  body,  the  whole  wui. 
remainder  to  the  second,  third,  fourth,  and  other  son  and 
sons  of  the  testator  for  their  respective  lives,  and  also 
upon  trust  to  preserve,  remainder  in  trust  for  the  several 
heirs  male  of  their  bodies  lawfully  issuing,  so  as  the  elder 
of  such  sons  and  the  heirs  male  of  his  body  should  take 
before  the  younger  of  such  sons  and  the  heirs  male  of  his 
body,  remainder  to  his  first  and  every  other  daughter  for 
their  lives,  and  upon  trust  to  preserve,  remainder  to  the 
several  heirs  male  of  their  respective  bodies,  so  that  the 
elder  of  such  daughters  and  the  heirs  male  of  her  body 
should  always  be  preferred  to  the  younger  of  such  daugh- 
ters and  the  heirs  male  of  her  and  their  body  and  bodies. 
The  testator  then  charged  the  estates  with  certain  por-  * 
tions,  and  devised  them,  in  failure  of  such  issue  by  him  as 
aforesaid,  but  not  otherwise,  upon  trust  for  his  nephew  A. 
for  life,  and  upcm  trust  to  preserve,  remainder  in  trust  for 
the  first  and  other  son  and  sons  of  A.,  as  they  should  be 
in  seniority  of  age  and  priority  of  birth,  and  the  several 
heirs  of  their  respective  bodies  lawfully  issuing,  so  that 

(0  3  Bos.  &  Pull.  620. 
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the  eldest  of  such  sons  and  the  heirs  of  his  body  should 
be  preferred  to  the  younger  of  the  same  sons  and  the 
heirs  of  his  and  their  body  and  bodies.  The  question  was, 
whether  the  eldest  son  of  the  testator  took  an  estate  for 
life  or  in  tail ;  in  other  words,  whether  the  testator  had  not 
explained  himself  by  the  words  *^  heirs  male  of  the  body" 
in  that  devise  to  mean  sons,  by  declaring  that  the  elder  of 
"  such  sons"  should  be  preferred  to  the  younger.  Lord 
Alvanley,  and  the  rest  of  the  Court  of  Common  Fleas,  ex- 
pressly  avoiding  an  intimation  of  what  their  opinion 
would  have  been  if  that  clause  had  stood  alone  in  the 
willy  held,  that  in  connection  with  the  devise  to  the 
other  sons,  the  daughters,  and  the.  nephew,  the  son  took 
an  estate  tail. 
Remarks  upon       In  this  casc  the  coutcxt  Certainly  much  assisted  the 

Poole  r,  Poole.  .        ^.  i.Ti.i-r^        ,     »  .1  1 

construction  adopted  by  the  Court,  for  as  the  other  sons 
of  the  testator,  as  well  as  his  daughters,  took  successive 
estates  tail,  it  was  scarcely  supposable  that  he  could  in- 
tend the  first  son  to  have  only  an  estate  for  life.    To  have 
made  such  a  difference  between  the  sons  would  have  vio- 
lated the  general  plan  of  the  will.   The  clause  which  gave 
rise  to  the  question,  although  applied  properly  enough  in 
a  subsequent  part  of  the  will  to  the  devise  to  the  other 
sons  of  the  testator,  was  redundant  in  the  position  which 
it  here  occupied,  where  its  insertion  V!^as  evidently  an 
error. 
To  w.  and  to        Again,  in  the  case  of  Ja<^  v.  Fetherstone  (ti),  where  the 
the  efder  ion  '   words  of  dcviso  worc : — "  I  give,  &c.  to  W.,  and  to  his 
Se^n^^i^of  heirs  male,  according  to  their  seniority  in  age,  on  their 
to  be  prefenS^  respectively  attaining  the  age  of  twenty-one  years,  all  my 
^*  estates  real  and  personal,  in  lands,  houses,  and  tenements, 

not  hereinbefore  disposed  of,  the  dder  son  surviving  of  the 

(u)  9  Bligh,  N.  S.  287. 
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said  W.f  and  the  heirs  male  of  his  body  lawftdh/  begotten^  cHAP.xxxvii, 
always  to  be  preferred  to  tJie  second  or  younger  son ;  and  in 
case  of  the  failure  of  issue  male  in  the  said  W.  surviying 
him,  or  their  dying  unmarried  and  without  lawful  issue 
male  attaining  the  age  of  twenty-one  years,  then  to  T., 
(brother  of  the  said  W.),  and  his  heirs  male  lawfully  be- 
gotten on  attaining  the  age  of  twenty-one  years,  the  elder 
to  be  preferred  to  the  younger ;  and  in  case  of  the  death 
or  &ilure  of  the  issue  male  of  the  said  T.  lawfully  be- 
gotten, and  their  not  attaining  the  age  of  twenty-one 
years,  then  to  my  right  heirs  for  ever.'*  The  House  of 
Lords  held,  that  W.  took  an  estate  tail  male.  Lord 
C.  J.  Tindal  declared  the  unanimous  opinion  of  the 
Judges  to  be,  that  the  present  caae  was  goyemed  by  the 
rule  laid  down  by  Lord  Alvanley  in  Poole  v.  Poofe,  "  that 
the  first  taker  shall  be  held  to  hare  an  estate  tail  where 
the  devise  to  him  is  followed  by  a  limitation  to  him  and 
the  heirs  of  his  body,  except  where  the  intent  of  the  tes- 
tator has  appeared  so  plainly  to  the  contrary  that  no  one 
could  misunderstand  it.'^  Here  the  subsequent  words 
were  not  wholly  incompatible  with  an  estate  tail.  If  W. 
took  an  estate  tail,  the  elder  son  surviving,  and  the  heirs 
male  of  his  body  would  be  preferred  to  the  second  or  the 
younger  son,  and  any  difficulty  created  by  the  words  re- 
ferring to  the  majority  of  the  devisees  occurred  equally 
whether  the  estate  tail  was  in  W.  or  in  his  sons. 

By  contrasting  Lowe  v.  Davies  and  Lisle  v.  Gray  with 
Jones  V.  Morgan^  and  Goodtide  v.  Herring  with  Pode 
V.  Pooie  and  Jack  v.  Fetherstone^  the  limits  of  the  doctrine 
of  the  respective  cases  will  be  perceived. 

In  further  confirmation  of  the  doctrine  that  the  words 
**  heirs  of  the  body,"  are  not  controlled  by  expressions 
of  an  equivocal  import,  may  be  cited  the  case  of  Dotiglas 
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CHAP.  XXXVII.  V.  Congrece{r\  where  a  testator  devised  real  estate  to  A. 
Declaration      for  life,  and  after  his  decease  to  the  heirs  of  his  body^  and 

that  devise  to  .  . 

heirsofthebody  go  on  to  several  other  persons  by  way  of  remainder  in 

was  intended  to 

bem«/ric/M/.  like  maimer,  and  then  declared  that  all  the  aforesaid 

limitations  were  intended  by  him  to  be  in  strict  settle- 
ment^ with  remainder  to  his  own  right  heirs  for  ever;  and 
the  Conrt  of  C.  P.  certified  an  opinion  that  these  ambi- 
guous words  did  not  prevent  the  devisees  from  taking 
estates  tail  under  the  prior  words  of  devise ;  which  cer- 
tificate wafi  afterwards  confirmed  by  Lord  Langdale^  M.  K, 
who  observed,  '*  In  the  present  case  there  is  no  executory 
trust.  It  is  a  case  of  direct  devise  of  the  legal  estate, 
and  in  terms  which,  according  to  the  rules  of  law,  give  an 
estate  tail  to  the  plaintiff;  and  it  does  not  appear  to  me, 
that  the  words,  ^*  in  strict  settlement,"  can  have  the  legal 
effect  of  altering  that  estate.  An  executory  trust  would 
have  admitted  greater  latitude  of  interpretation,  and  the 
effect  of  the  words  might  have  been  different/' 

(x)  5  Scott,  223;  S.C.  1  Beav.59. 
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"CHILDREN,"    "CHILD,"    "SON,"    "DAUGHTER,"    WHERE 

WORDS  OF  LIMITATION. 


I.  Rule  in  WiWg  Case. 
II.  "  Child;'  "  Son;'  "  Daughter; 


99 


4fc.,  where  und  as  ncmina  eoUee^ 
Hva, 


east. 


I.  The  rule  of  construction  commonly  referred  to  as  children, 
the  doctrine  of  Wild's  case  {a)  is  this ;  that  where  lands  are  iTj^Stton?'^  ^^ 
devised  to  a  person  and  his  children^  and  he  has  no  child  at 
the  time  of  the  devise j  the  parent  takes  an  estate  tail ;  for  it 
is  said,  '*  the  intent  of  the  devisor  is  manifest  and  certain  ^lva^  in  wiid*» 
that  the  children  (or  issues)  should  take,  and  as  imme- 
diate devisees  they  cannot  take,  because  they  are  not  in 
rerum  naturd^  and  by  way  of  remainder  they  cannot  take, 
for  that  was  not  his  (the  devisor's)  intent,  for  the  gift 
is  immediate;  therefore  such  words  shaU  be  taken  as 
words  of  limitation."  In  support  of  this  position,  a  case 
is  referred  to,  as  reported  by  Serjeant  Bendloes(b\  in 
which  the  devise  was  to  husband  and  wife,  '^  and  to  the 
men  children  of  their  bodies  begotten,"  and  it  did  not 
appear  that  they  had  any  issue  male  at  the  time  of  the 
devise,  and  therefore  it  was  adjudged  that  they  had  an 
estate  tail  to  them  and  the  heirs  male  of  their  bodies. 
The  principle  has  been  followed  in  several  subsequent 
cases. 


(a)  6Rep.l7;  S.C.^non.,Goaldsb.      Yardl^^  Moore,  307,  pi.  619. 
139,  pi.  47 ;  S.C.  nom. Richardson  v.         (&)  1  Bulstr.  219;  Bendl.  80. 
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To  A.  and  hia 
child  or  child- 
ren for  ever. 


Observations 
upon  Hodget 
w.  diiddleion. 
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Thus,  in  Davie  v.  Stephens  (c),  where  a  testator  devised 
to  his  son  S.,  when  he  should  accomplish  the  full  age  of 
twenty-one  years,  the  fee-simple  and  inheritance  of  Lower 
Shelstone,  to  him  and  his  child  or  children  for  ever,  but  if 
he  should  happen  to  die  before  twenty-one,  then  over  to 
testator's  wife  for  ever.  S,  was  unmarried  at  the  death 
of  the  testator,  and  it  was  held  that  he  took  an  estate 
tail,  there  being  no  children  to  take  an  immediate  estate  by 
purchase.  The  meaning,  Lord  Mansfield  said,  was  the 
same  as  if  the  expression  had  been  ^'  to  S.  and  his  heirs, 
that  is  to  say,  his  children  or  his  issue."  The  words 
"for  ever"  made  no  diflFerence,  for  the  heirs  (of  the  body) 
of  S.  might  last  for  ever  (rf). 

So,  in  the  case  of  Seale  v.  Barter  (^),  where  the  devise 


(c)  DougL  321.  The  case  of 
Wharkm  v.  Oresham,  2  W.  Blackst. 
Rep.  1083,  is  generaUy  classed  with 
these  cases;  but  as  the  devise  was 
to  J.  W.  and  his  sons  in  tail  mctU^ 
it  is  clear  that  he  took  an  estate  tail 
without  constming  ^^  sons"  as  a  word 
of  limitation ;  and  the  only  conse- 
quence of  the  non-eidstence  of  a  son 
was  liis  exclusion  from  taking  im- 
mediately under  the  devise. 

(d)  IvLHodgeay.MiddlOony'Dovig, 
431,  Lord  Mansfield  and  the  Court 
of  Icing's  Bench  inclined  to  think 
that,  where  a  testator  devised  to  A. 
for  life,  and  after  her  death  to  her 
children,  upon  condition  that  she  or 
they  constantly  paid  80^.  a-year  for 
a  deigyman  to  officiate  in  her  cha- 
pel, and  on  £ailure  thereof  to  testa- 
tor's own  next  heirs,  and  in  case  of 
failure  of  chUdren  of  A.,  then  to  her 
brother  G.,  &c.,  A.  had  an  estate 
tail;  or  that,  if  she  took  an  estate 
for  life,  the  children  took  an  estate 
tail;  and  as  recoveries  had  been  suf- 


fered by  both,  the  alternative  of 
these  propositions  was  not  material. 
As  the  limitation  to  the  children  in 
this  case  was  by  way  of  remainder, 
there  seems  to  have  been  no  ground, 
whether  a  child  existed  at  the  date 
of  the  wiU  or  not,  for  holding  the 
parent  to  be  tenant  in  tail.  It  is  as 
difficult  to  perceive  any  satisfiu*tory 
reason  for  giving  the  children  estates 
tail.  The  direction  to  pay  the  30/. 
a-year  would  have  enlaiged  their 
devise  to  a  feennmple.  See  sup.  173. 
(0)  2  Bos.  &  Pull.  485;  but  see 
Doe  d.  Daffy  v.  BumsaU,  6  Dam.  & 
E.  30 ;  S.  C.  nom.  BumeaU  v.  Davy, 
1  Bos.  &  Pull. 215;  Doe  d.Giliman 
V.  Elvey,  4  East,  313,  post,  where  it 
seems  to  have  been  taken  for  granted 
that,  under  a  devise  to  A.  and  his 
issue,  the  issue  took  by  way  of  re* 
mainder;  and  it  is  observable  that^ 
in  the  case  of  ^eroft  v.  Stoteg,  1  Dru, 
&  Warren,  107,  Sir  Edward  Sudden 
suggested  that  the  more  natural  con- 
struction of  a  gift  to  one  and  his 
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was  in  these  words,  **  It  is  my  will  that  all  my  lands  and  chap.xxxtih. 
estates  shall  after  my  decease  come  to  my  son  J.,  and  his  to  /.  and 
children  lawfully  to  be  begotten,  with  full  power  for  him  u^lmjtTbe 
to  settle  the  same,  or  any  part  or  parts  thereof,  by  will  ''****"*^ 
or  otherwise,  on  them  or  any  of  them,  as  he  shall  think 
proper,  and  for  default  of  such  issue,  then,"  over  in  like 
manner  to  a  daughter.     J.  had  no  child  at  the  date  of 
the  will,  or  at  the  death  of  the  testator.     The  Court  of 
Common  Pleas,  on  the  authority  of  Wild's  case^  Wharton 
T.  Gresham^  and  several  other  cases,  (which  the  writer  has 
referred  to  other  grounds,  as  they  did  not  involve  the  in- 
quiry whether  the  devisee  had  children  or  not  at  the 
time),  held,  that  J.  took  an  estate  tail,  the  Chief  Justice 
(Lord  Alvanley)  expressly  intimating  that  the  Court  gave 
no  opinion  as  to  what  would  have  been  the  construction 
if  there  had  been  children  bom  at  the  time  of  the  devise. 

Again,  in  the  recent  case  of  Broadhurst  v.  Morris  {/),  Dewiae  m  re- 
where  the  testator  devised   all  his  share  of  his  two  and  to  his  chu- 
estates  in  W.  to  his  daughter  E.  for  life,  and  at  her  de-  b^otten  fo/ 
cease  to  F.,  her  husband,  during  his  life ;  and  at  the  de-  ^^' 
cease  of  his  said  son-in-law,  F.,  he  directed  that  the  whole 
l^acy  to  him  should  go  to  his  (testator's)  grandson,  B.,  and 
to  his  children^  lawfuUy  begotten^  for  ever ;  but,  in  default 
of  such  issue  at  his  decease^  then  over.     B.  was  unmarried 
at  the  death  of  the  testator.     It  was  contended,  that 


children,  there  being  no  children  in 
esse  (U  the  time,  and  that  which  he 
should  have  adopted  m  the  absence 
of  authority  the  other  way,  would 
be  to  hold  it  to  be  a  gift  to  the  pa- 
rent for  life,  with  remainder  to  the 
children.  These  remarks  do  not 
shew  that  this  eminent  judge  con- 
flidered  that  the  authorities  would 
have  left  him  free  to  adopt  such  a 
construction,  if  the  point  liad  called 


for  decision.  He  would  doubtless 
have  felt  himself  bound  to  follow,  in 
regard  to  real  estate,  the  often  re- 
cognised rule  in  WiUTs  ease,  either 
with  or  without  the  modificationsug- 
gested.  With  respect  to  personalty, 
perhaps,  the  authorities  would  not 
be  found  to  present  so  formidable  an 
obstacle  to  the  adoption  of  the  doc- 
trine of  the  Irish  Chancellor. 
(/)  2Barn.&  Adolph.  1. 
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cHAP.xxxviii.  the  words  **  at  his  decease,"  distinguished  the  present  case 

from  the  previous  authorities ;  and  it  was  also  suggested, 
that,  by  the  eflFect  of  the  words  "  for  ever,"  the  children 
might  take  the  fee  ;  but  the  Court  of  K.  B.  certified,  (the 
case  being  from  Chancery,)  that  the  devise  conferred  an 
estate  tail  on  B. 

Thus,  the  cases  have  established,  it  should  seem,  that  a 

devise  to  a  man  and  his  children,,  he  having  none  at  the 

time  of  the  devise,  gives  him  an  estate  tail. 

Suggested  mo.        The  time  of  the  devise  appears  to  denote  rather  the 

tJrmofthe  ^  period  of  the  makiny  of  the  will,  than  the  time  of  its 

"^^  taking  effect^  and  yet  it  is  impossible  not  to  see  that 

the  material  period  in  regard  to  the  evident  design 
of  the  rule,  is  the  death  of  the  testator,  when  the  will 
takes  effect. 

The  object  of  the  rule  manifestly  is,  that  the  testator's 
intention  in  favour  of  children  shall  not  in  any  event  be 
frustrated ;  but  if  it  be  applied  only  in  case  of  there  being 
no  child  living  at  the  time  of  the  making  of  the  will,  the 
accident  intended  to  be  so  carefully  guarded  against  may 
occur.  For  suppose  there  should  happen  to  be  a  child  or 
children  at  that  time,  who  should  subsequently  die  in  the 
testator's  lifetime,  so  that  no  child  was  living  at  his 
death;  in  this  case,  though  there  was  no  child  to  take  jointly 
with  the  parent,  yet  the  rule  would  not  be  applied  in  fevour 
of  after-bom  children.  On  the  other  hand,  in  the  converse 
case,  namely,  that  of  there  being  a  child  at  the  death,  but  not 
at  the  date  of  the  vnll,an  estate  tail  would  be  created,  though 
there  was  a  child  competent  to  take  by  purchase,  so  that 
the  ground  upon  which  that  construction  has  been  resorted 
to  did  not  exist.  Indeed  a  still  more  absurd  consequence 
may  follow  from  an  adherence  to  the  literal  terms  of  this 
rule  of  construction  in  the  latter  case ;  for  suppose  there  is 
no  child  at  the  making  of  the  will,  but  a  child  subsequently 
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comes  into  existence,  who  samves  the  testator,  and  the  cuAPxzxvin. 
parent  does  not,  the  devise  woold  fail  altogether,  not- 
withstanding the  existence  of  a  child  at  the  death  of  the 
testator,  if  it  were  held  that  the  parent  wonld  have  been 
tenant  in  tail(/).  These  circumstances  actnallj  occurred 
in  Btffar  y.  Bradford  (^),  where  a  testator  in  a  certain 
erent  gave  real  and  personal  estate  to  A.  and  the  child'- 
ren  bam  of  her  body  (h).  A.  having  died  in  the  testator's 
lifetime,  leaving  a  child,  who  was  bom  after  the  making 
of  the  will,  when  A.  had  no  child,  it  was  contended,  on  the 
authority  of  WikTs  case,  that  the  devise  had  lapsed ;  but 
Lord  Hardwicke  held  the  child  to  be  entitled.  His  lord* 
ship  said,  ^Mt  must  be  allowed  that  children  in  their 
natural  import  are  words  of  purchase,  and  not  of  limi- 
tation, unless  it  is  to  comply  with  the  intention  of  the 
testator,  where  the  words  cannot  take  effect  in  any  other 
wajf^ 

If  the  literal  terms  of  the  rule  in    Wild's  case  can  Application  of 

the  rule  to  fu- 

be  departed  from  in  the  manner  su^ested,  in  order  to  tun  defiset. 
give  effect  to  its  spirit,  it  would  seem  to  follow  that  the 
parent  would  never  be  held  to  take  an  estate  tail  if  there 
were  a  child,  who,  according  to  the  established  rules  of 
construction,  could  have  taken  jointly  with  the  parent. 
Consequently  if  the  devise  were  future,  so  that  all  child- 
ren coming  in  esse  before  the  period  of  vesting  in  posses- 
sion would  be  entitled  (i),  the  rule  which  makes  the 
parent  tenant  in  tail  would  (if  at  all)  only  come  into 
operation  in   the  absence   of  any  stcch  olyects.     In   the 

(/)  But  now  see  1  Vict.  c.  26,  strongly  pointed  to  an  estate  tail. 

8.  32,  ante,  Vol.  I.,  p.  311.  Even  Lord  Hah  seriously  advanced 

{g)  2  Atk.  220.  it  in  King  v.  MeUing,  1  Vent.  230. 

(A)  In  some  of  the  early  cases ,  a  This  is  indeed  ^*  spelling  a  will  out 

absurd  distinction  is  taken  between  by  little  hints."     See  same  judg- 

a  gift  to  children  and  a  gift  to  child*  ment,  230. 
Ten  of  the  body,  as  if  the  latter  more         (t)  Ante,  75. 
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cHAP.xxxviii.  case  of  Broadhurst  Y,  Morris(j)y  the  rule  seems  to  have 

been  applied  to  a  devise  of  this  description,  but  this  pecu- 
liaritj  in  the  case  does  not  appear  to  have  attracted  atten- 
tion, and  it  must  be  confessed,  that,  in  reference  to  cases 
of  every  class,  the  modification  of  the  doctrine  suggested 
in  the  preceding  remarks  has  to  encounter  the  objection, 
that  it  makes  the  construction  of  the  devise  depend  upon 
subsequent  events,  and  therefore  its  adoption  is  not  too 
hastily  to  be  assumed. 

It  has  been  hitherto  treated  as  an  undeniable  posi- 
tion, that  in  the  devises  under  consideration,  children,  if 
there  be  any,  will  take  jointly  virith  their  parent  by  pur- 
Ruic  in  mid'»  chasc ;  and  such  certainly  is  the  resolution  in  JVHtTs  case^ 
chUdJra  ukbg  as  reported  in  Coke  (A:),  v^ho  lays  it  down — "  If  a  man 
jointiy.  devise  land  to  A.  and  to  his  children  or  issucy  and  they  then 

have  issue  of  their  bodies,  there  his  express  intent  may 
take  effect  according  to  the  rule  of  the  common  law,  and 
no  -manifest  and  certain  intent  appears  in  the  will  to  the 
contrary;  and  therefore,  in  such  case,  they  shall  have 
but  a  joint  estate  for  life." 

And  in  conformity  to  this  doctrine  seems  to  be  the 

case  of  Oaies  d.  Haiterlejf  v.  Jtukson  (Z),  where  a  testator 

To  A.  and  her   (Jeviscd  to  his  wifc  J.  for  her  life,  and  after  her  decease 

chiidren,  and 

their  hein.       to  his  daughter  B.  and  her  children  on  her  body  begotten 

or  to  be  begotten  by  W.  her  husband,  and  their  heirs  for 
ever.  B.  had  one  child  at  the  date  of  the  will,  and  after- 
wards others ;  and  it  was  held  that  she  took  jointly  with 
them  an  estate  in  fee,  and  consequently  that  on  their 
deaths  (which  had  happened)  she  became  entitled  to  the 
entirety  in  fee.  This,  it  will  be  observed,  was  the  case 
of  a  devise  in  fee. 

{j)  Ante,  p.  809.  used  by  mistake]. 

{k)   6    Rep.   17.     [The   plural         (/)  2  Stra.  1172.   See  also  ^ii^ 
"  they  "  and  "  their  "  appears  tg  be     v.  Bradfwrd^  2  Atk.  220. 
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But  in  the  more  recent  case  of  Jeffery  v.  Honjfwood{m\  chap.xxxthi. 
where  a  testator  gave  certain  estates,  subject  to  charges,  to  JhUdreTliJd' 
A.,  and  to  all  and  every  the  child  and  children^  whether  '*>«""  **«^"- 
male  or  female,  of  her  body  lawfully  issuing,  and  unto  his^ 
hcTf  and  their  heirs  or  assigns  for  ever,  as  tenants  in  common. 
A.  died  in  the  lifetime  of  the  testator,  leaving  ten  children. 
(It  is  not  expressly  stated  whether  any  of  the  children  were 
living  at  the  date  of  the  will,  but  it  seems  probable  that 
this  was  the  case).     The  question  was  whether  A.  took 
an  estate  in  fee  in  an  eleventh  share,  the  consequence  of 
which  would  be  that  it  lapsed  by  her  death  in  the  testa- 
tor's lifetime.     The  affirmative  wba  contended  for  on  the 
authority  of  Oates  v.  Jackson ;  but  Sir  John  Leach,  V,  C, 
held  that  A.  had  a  life  estate  only ;  he  said,  '*  There  are  Chadren  hdd 
two  gifts,  one  to  the  mother,  without  words  of  limitation  of  renuunder!^ 
superadded,  and  another  to  her  children,  their  heirs  and 
assigns ;  and  these  two  gifts  can  only  be  rendered  sensible 
by  construing,  as  the  words  import,  a  life  estate  to  the 
mother,  and  a  remainder  in  fee  to  the  children.     In  Oates 
Y.  Jackson  the  mother  was,  by  the  plain  force  of  the  ex* 
pression,  comprehended  in  the  limitation  in  fee." 

The  difference  of  expression,  however,  in  the  two  cases 
is  extremely  slight.  In  Jeffery  v  Honywood,  the  gift  is  Obtemttioiis 
**  to  A.  and  to  all  and  every  the  chUd  and  children.  In  Honywood. 
Oates  V.  Jackson,  "  to  A.  and  her  children."  The  only 
difference  consists  in  the  word  **  to,"  and,  according  to 
the  report  of  the  latter  case  in  Modem  Reports  (n),  even 
this  slight  difference  is  extinguished,  the  expression  there 
being  *^  to  B.  and  to  the  children  of  her  body  "  (o). 

(m)  4  Madd.  998.   See  also  New-  tlie  substitution  of  the  word  *<  his, 

Man  Y.  iVi^^fii^/f,  1  Cox,  341,  else-  her,   and    their,"    for  the  simple 

where  stated.  **  their"  of  Oates  v.  Jackson,  shewed 

(m)  7  Mod.  459.  the  testator's  idea  that  it  was  pro* 

(o)  It  has  been  justly  remarked,  bable  [qu.  possible]  that  only  one, 

however,  by  a  recent  writer,  that  and  that  either  nude  or  female,  might 
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CHAP.XXXVI,,.  Even  supposing  the  words  of  the  limitation  not  to 
apply  to  the  mother,  (in  which  case,  however,  it  might 
have  been  contended  that  she  took  the  fee  by  force  of  the 
word  '^  estates,")  it  is  difficult  to  see  upon  what  ground 
the  devise  to  the  children  could  be  held  to  be  a  remainder 
expectant  on  the  mother's  estate,  and  not  to  be  immediate 
or  in  posaession  aa  to  all  the  objects.  His  Honor's  objeo 
tion  to  the  latter  construction  is,  that  ^*  after-bom  chil- 
dren would  be  included  in  this  devise,  and  it  is  a  singular 
intention  to  impute  to  a  father,  that  he  means  his  daugh- 
ter's personal  interest  in  an  estate  should  continually 
diminish  upon  the  birth  of  a  new  child."  But,  according 
to  all  the  authorities  (jE?),  including  a  decision  of  the  Vice- 
chancellor  himself  (9),  an  immediaie  gift  to  children  vests 
e^dusively  in  tJ^  objects  living  at  the  death  of  the  testator. 

The  case  of  Jeffery  v.  Honywood  seems  to  be  incon- 
sistent with  and  must  therefore  be  considered  as  over- 
ruled by  the  case  of  Broadhwrst  v.  Morris  (r)  already 
stated.     It  is  true  that  the  former  case  ytba  cited  with 
seeming  approbation  in  the  case  of  Bowen  v.  Scrowcrofi{s) 
by  Mr.  Baron  Alderson^  who  founded  the  latter  decision 
mainly  on  its  authority ;  but  the  eases  are,  it  is  submitted, 
distinguishable,  as  will  be  seen  by  referring  to  the  state- 
ment of  Bowen  v.  Scrowcrofi  in  a  subsequent  chapter. 
Children  held       ^^  somc  iustauces  the  courts  seem  to  have  inclined  to 
unStotio^'tof.  construe  "  children "  a  word  of  limitation,  notwithstand- 
Jh^SSia  of  ^'^g  **^®  existence  of  children.     Thus,  in  Wood  v.  Baron{t), 
chUdrcn.         where  a  testator  devised  to  his  daughter  his  whole  estate 

become   entitled    to    his    bounty  ;  Singleton  r.  Singleton,  1 B.  C.  C.  542, 

whereas,  if  he  had  intended  the  mo-  n. ,  and  other  cases  cited  ante,  p.  74. 

ther  to  take  as  tenant  in  common  in  (q)  ScoU  y»Hanooody6 Madd.d92. 

fee,  in  no  case  would  the  estate  hare  (r)  2  Bam.  &  Adolph.  1. 

gone  to  one  nude.    Prior  on  Con-  (s)  2  You.  &  Coll.  640. 

struction  of  Issue,  &c.,  pi.  54.  (<)  1  East,  259. 
(p)  Heath  v.  Heath,  2  Atk.  121 ; 
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sue." 


and  effects,  real  and  personal,  who  should  hdd  and  enjoy 

the  same  as  a  place  of  inheritance  to  her  and  her  children^  or  ^^^^T*^  \\^ 

her  ismeyfoT  ever ;  and  if  his  daughter  should  die  leaving  iienunoe  toher 

^  ,  ^  wid  her  child- 

no  child  or  children,  or  if  her  children  should  die  without  reni.or  ^er  u- 
issue,  then  over.     It  was  held  that  the  daughter  took  an 
estate  tail,  though  she  had  issue  at  the  time  of  the 
making  of  the  will,  and  of  the  death  of  the  testator. 

In  Scale  v.  Barter  {u)y  Lord  Alvanley  observed  that 
according  to  the  report  of  WilcTs  case  in  Moore  («r),  two 
of  the  judges  thought  it  was  an  estate  tail  in  him,  though 
there  were  children  at  the  time  of  the  devise ;  but  pro- 
bably it  did  not  occur  to  his  lordship  that  the  devise  in 
that  case  was  to  A.  and  his  wife,  and  qfter  their  deat/i  to 
their  children,  which  it  is  now  admitted  on  all  hands 
gives  an  estate  for  life  to  the  parents,  with  remainder  to 
their  children ;  so  that  the  notion  as  to  its  being  an  estate 
tail  was  clearly  untenable  (y).  Had  the  observation  been 
applied  to  a  devise  to  A.  and  his  children  simply,  it 
might  have  had  more  weight. 

The  word  *^  children  "  seems  to  have  been  construed  as 
a  word  of  limitation  (in  a  very  obscure  will)  in  the  ease 
of  Doe  d.  Cirigff  v.  Bradley  {z)^  where  a  testator  bequeathed 
a  leasehold  property  to  A.  and  B.  for  life,  share  and  share 
alike,  with  survivorship  for  life  to  A.,  and  after  their  de- 
cease to  the  children  of  A.,  "  to  be  equally  divided  between 
them,  share  and  share  alike,  and  to  the  survivor  of  them 
and  their  children ; "  it  was  held  that  these  words  were 
words  of  limitation,  applicable  to  the  gift  to  the  children, 
(though  there  were  children  of  such  children  living  at  the 
date  of  the  will  and  at  the  death  of  the  testator,)  and  ac- 

(i«)  2  Bob.  &  Pull.  485,  ante,  yations  upon  Hodges  v.  MiddleUm, 

306.  stated  ante,  in  Seale  v.  Barter,  2  Bos, 

(4r)  Fl.  619,  397,  nom.  Richard-  &  Pull.  494,  which  are  susceptihle 

MM»  Y.  Yardl^.  of  the  same  answer, 

(jf)  See  also  his  lordship's  obser^  {z)  16  East,  390. 
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cHAP.xxxviii.  cordingly  it  was  to  be  construed  as  a  gift  to  the  children 

absolutely  (a),  with  survivorship  between  them  for  life. 
Rule  whether        This  case  has  too  much  of  peculiarity  to  authorize  any 
Jc?i»«/#ofpcr.  general  conclusion.     Lord  Hardwickej  in  Buffar  v.  Brad- 
ty.         yj^^^  ^^j^  seems  to  have  been  averse  to  the  application  of 

the  rule  in  Wild*s  case  to  personal  estate,  where,  he  said, 
the  eflFect  of  construing  children  to  be  a  word  of  limita- 
tion must  be,  that  the  first  taker  would  have  all ;  and  the 
same  reluctance  is  perceptible  in  the  more  recent  cases 
of  Stone  V.  Maule  (c),  elsewhere  stated,  and  Heron  v. 
Stokes  {d). 

In  such  cases,  however,  the  point  seems  to  be  immate- 
rial ;  for  as  the  rule  only  applies  where  there  is  no  child 
to  take  jointly  with  the  parent,  and  as  the  absolute  in- 
terest in  personalty  pajsses  without  words  of  limitation, 
the  result  is,  that  the  parent,  a^  the  only  existing  object 
at  the  time  of  distribution,  would  be  solely  entitled  qua- 
cunque  via  {e). 
Parent  entitled       Indeed,  with  rcspcct  to  pcrsoual  estate,  an  attempt  has 

for  life^  «>wii 

children  taking  oftcu  becu  made,  and  sometimes  with  success,  to  cut 
terest.     '        down  the  parent  (according  to  Sir  J.  Leaches  construction 

in  Jeffertf  v.  Honywood)  to  a  life  interest,  the  children 
taking  the  ulterior  interest  by  way  of  remainder.  Thus, 
.  in  Crawford  v.  Trotter  {f),  (a  decision  of  the  same  learned 
judge),  a  bequest  of  £1,000  Three  per  cent.  Reduced 
Annuities  to  A.  and  to  her  heirs,  (say  children),  v^ras  held 
to  give  a  life  interest  to  A.,  and  the  capital  to  her 
children. 

(a)  See  rule  discussed  post.  543.  And  theresult  would  be  the  aame 

(5)  Ante,  p.  311.  in  reference  even  to  real  estate,  under 

(e)  2  Sim.  490.  wills  made  or  republished  sincel837, 

{d)  2  Drury  &  Warren's  Cases  as  the  fee  would  pass  by  such  wills 

temp.  Sugd.  89 ;  S.  C.  1  Connor  &  without  words  of  limitation. 

LaWBon,  270.  (/)  4  Madd.  361  • 
(e)  SeeCapev.Cape^  2 You. &  Coll. 
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So,  in  the  case  of  Morse  v.  Morse  {g\  where  a  testator  chap.xxxvih. 
gave  to  his  daughter  A.  and  her  children  £5,000  for  their 
sole  use  and  benefit,  £3,000  to  be  paid  in  one  year  after 
his  decease,  and  £2,000  after  the  decease  of  his  wife,  and 
appointed  A.  B.  trustee  of  those  sums  for  his  daughter  and 
her  children ;  Sir  L.  Shadwell,  V.  C,  held  the  £5,000  to 
be  in  trust  for  the  daughter  for  life,  and  after  her  decease 
for  all  her  children,  whether  bom  in  the  testator's  life- 
time, or  after  his  decease. 

.  On  the  other  hand,  in  the  case  of  Pyne  v.  Franklin  (A), 
where  a  testator  gave  £200  to  each  of  his  nieces  and 
their  children,  to  be  paid  within  nine  months  after  the 
death  of  his  wife,  amongst  his  nieces  and  t/ieir  children^  as 
his  wife  should,  by  will,  appoint.  The  wife  died  without 
having  made  any  appointment.  The  executors,  within 
nine  months  after  her  death,  paid  the  legacies  to  the 
nieces,  who  afterwards  died  without  having  had  any  child* 
It  was  held,  that  the  payment  was  properly  made. 

The  same  principle  which  regulates  devises  to  children 
applies  to  devises  to  sons^  the  only  difference  being  that  Deyises  to  tons 
the  estate  tail,  which  the  latter  term,  where  used  as  able  from^  * 
nomen  collectivum,  creates,  will  be  an  estate  tail  male.  S-^, 
A  devise  to  A.  for  life,  and  after  his  decease  to  his  sons, 
of  course  gives  to  A.  an  estate  for  life,  with  remainder  to 
his  sons  as  joint  tenants,  which  remainder  will  be  either 
for  life  or  in  fee,  according  to  the  fact,  whether  the  will 
is  regulated  by  the  old  or  the  new  law. 

1.  We  now  proceed  to  consider  a  point  which  has 
often  occupied  the  attention  of  the  courts,  and  still  more 
frequently  that  of  the  conveyancing  practitioner — namely, 

(j)  2  Sim.  485.  SutUm   v.    Torre^   6  Jurist,    234  : 

(A)  6  Sim.  458.    See  also   De      Vaughan  v.  Marquess  of  Headfoviy 
TFitU  y.  De  WiUe,  11  Sim.  41 :      10  Sim.  039. 
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cHAP.xxxvin.  whether  the  word  "  son  "  or  "  child  "  in  the  singular  is  a 
"Son,"  ^ord  of  limitation;  which,  of  course,  is  commonly  its 

•'  daughter,"     eflfect  whcre  used  in  a  collective  sense,  i.  e.  as  synonymous 

ficc,  where  used       ,  .    .  -  .  « 

as  nomina  col-   With  issuc  male  Or  issuc  general. 

One  of  the  earliest  cases  of  this  kind  is  Bjufid^s 
To  A,  and  if  he  cose  (i),  whcrc,  after  a  devise  "  to  A.,  and,  if  he  dies  not 
a  9on.  having  a  souy  then  "  over  to  the  heirs  of  the  testator,  it 

was  held  that  the  word  ^'  son  "  was  used  as  nomen  coUec- 
tivuniy  and  that  the  devise  created  an  entail. 
To  J.,  and  if  he       So  in  Milliner  V.  Robinson  {k),  where  a  testator  de- 
fon!^^°*  "^     vised  to  his  brother  J.,  and  if  he  should  die  having  no  son^ 

that  the  land  should  remain  over ;  it  was  held  that  J. 
had  an  estate  tail. 

Again,  in  the  case  of  Robinson  v.  Robinson  (/),  where 
the  testator  devised  his  real  estate  to  L.  for  the  term  of 
his  natural  life,  and  no  longer,  provided  he  altered  his 
name,  and  took  that  of  R.,  and  lived  at  the  testator's 
house  at  B.,  and  after  his  decease,  to  such  son  as  he  shotdd 
have  lawjkilly  to  be  begotten^  taking  the  name  of  R.,  and 
for  default  of  stich  issue,  then  over  to  W.  in  fee ;  and  the 
testator  willed  that  L.  might  present  whom  he  pleased 
to  any  vacancy  in  any  of  the  testator's  presentations 
during  his  (L.'s)  life,  and  that  bonds  of  resignation  should 
be  given  in  favour  of  L.'s  children,  who  were  designed 
for  holy  orders ;  and  after  the  same  should  be  disposed  of 
as  aforesaid,  gave  the  perpetuitj/  of  the  presentations  to 
the  said  L.  in  the  same  manner  and  to  the  same  uses  as 
To  A.  for  ur«,  he  had  given  his  estates.  On  a  bill  to  establish  the  will, 
death'* to TOch  Sir  Joseph  JekyUy  M.  R.,  held,  that  L.  was  entitled  for 
have/'  ^  *       life,  remainder  to  his  eldest,  and  but  one,  son  for  life,  re- 

(f )  Cited  by  Halt^  C.  J.,  in  King  225  ;  S.  C.  in  Dom.  Proc.  nom.  Ro- 

V.  Snelling,  1  Vent.  231.  binsim  v.  //trijr,  3  B.  P.  C.  Toml. 

(k)  1  Moore,  082,  pi.  939.  Ed.  180.    See  alao  JffantMf^s  Qua 

(/)  1  Burr.  38  ;  S.  C,  2  Vei.  sen.  temp.  Ktnym^  180. 
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xnainder  in  fee  to  W. ;  and  Lord  TalhoU  on  appeal,  chap.xxxyhi. 
afBrmed  the  decree.  Bnt  afterwards,  a  bill  having  been 
filed  by  the  second  son  of  L.  (the  first  having  died  an 
infant),  the  judges  of  the  Court  of  King's  Bench,  on  a 
case  sent  to  them  by  Lord  Hardmcke^  certified  their 
opinion  ''  that  L.  must  by  necessary  implication,  to 
effectuate  the  manifest  general  intention  of  the  testator, 
be  construed  to  take  an  estate  in  tail  male."  The  Lords 
Commissioners,  who  succeeded  Lord  Hardwidce  in  the 
custody  of  the  great  seal,  confirmed  this  certificate ;  and 
their  decree  was  afllrmed,  after  great  consideration,  and 
with  the  concurrence  of  all  the  judges,  by  the  House  of 
Lords. 

The  authority  of  this  case  has  long  been  beyond  the  Remark  on  jto- 
reach  of  controversy,  not  only  from  its  having  been  de-  bhm^^' 
cided  by  the  highest  tribunal,  but  in  consequence  of  its 
frequent  recognition.  Lord  Kenyan  founded  a  great 
number  of  decisions  (m)  upon  it,  and  though  his  lordship 
did  not  invariably  advert  to  the  true  principle,  (sometimes 
laying  an  undue  stress  on  the  words,  '^  in  default  of  mck 
issue,'*  which  a  long  line  of  cases  has  established  to  be 
merely  referential  («) ),  yet,  in  Doe  v.  Mtdgrate  (o),  he 
distinctly  treated  the  case  as  standing  on  the  ground  to 
which  it  has  been  here  referred. 

Again,  in  the  case  of  MeUish  v.  MeUish  ( />),  where  the 
devise  was  in  these  words,  '^  Hamels  to  go  to  my  daughter 

(i»)  See^a^v.  6W«/ry,  3  Dum.      ation  of  the  words,  "in  default  of 


&  £.  86 ;  Doey.  Applin^  4  Id.  82 
Z)miid.  WMY.Pueke^^  h  Id.  303 
Doe  d.  Candler  v.  Smithy  7  Id.  633 


such  issue,' '  to  create  cross  remainders 
among  several  tenants  in  tail,  which 
turns  on  a  different  principle. 


Doe  d.  Bean  y.  HalUy,  8  Id.  5  ;  Doe  {o)  5  Dum.  &  £.  323. 
d.  Cock  V.  Co(^r^  1  East,  236.  {p)  2  Bam.  &  Cress.  620.    Ex- 
(»)  See  post.    In  this  ohserva-  amine  the  case  of  AShMiri  v.  Willock^ 
tion,  which  the  writer  has  found  it  6  East,  198,  in  reference  to  this  doc- 
necessary  often  t^  make,  he  leaves  trine, 
out  of  view  the  well-known  oper- 


320  "  CHILDREN,"    "  CHILD,"    "  SON,"    "  DAUGHTER," 

CHAP.XXXVIIK  C*  M.  as  follows :  in  case  she  marries^  and  has  a  souy  to  go 

■he  marriwwid  ^  ^'  ^^^  *  ^^  ^^^®  ^^^  ^^  morc  than  ODC  daughter  at 
hM  a  son,  then   }^qj.  death,  or  her  husband's  death,  and  no  son,  to  go  to 

to  that  son.  '  »  »  o 

the  eldest  daughter ;  but  in  case  she  has  but  one  daughter, 
or  no  child  at  that  time,  I  desire  it  may  go  to  my  brother 
W.  M."  In  a  subsequent  part  of  his  will  the  testator 
added,  "  Mrs.  P.  to  receive  £200  a-year  firom  C.  M-, 
during  the  life  of  Mrs.  P."  The  question  was  what 
estate  C.  M.  took  in  Hamels.  It  was  contended  for  her, 
on  the  authority  of  Wight  v.  Leigh  (^),  Wharton  v. 
Gresham  (r),  ChorUon  v.  Craven  {s\  Sondaj/s  case  (/)» 
and  Wylde  v.  Lends  (i/),  that  she  took  an  estate  tail.  On 
the  other  side  it  was  insisted  that  C.  M.  took  the  fee,  by 
the  effect  of  the  annuity  made  payable  by  her  (^r),  and  which 
fee  was  defeasible  on  either  of  three  events :  first,  if  she 
married,  and  had  a  son,  it  was  to  go  to  that  son ;  se- 
condly, if  she  had  more  than  one  daughter,  and  no  son, 
it  was  then  to  go  to  the  eldest  daughter ;  and,  thirdly,  if 
she  had  no  child  at  all,  (or,  it  seems,  if  she  had  only  one 
daughter),  it  was  to  go  to  W.  M.  The  Court,  however, 
held  that  C.  M.  took  an  estate  tail  male.  Baylejfy  J., 
"  Son,"  hdd     said,  **  It  may  be  collected  from  the  authorities,  that  if 

to  be  a  word  of  "^ 

UmitaHon.        the  word  son  be  used  not  as  designatio  persofua^  but  with 

a  view  to  the  whole  class,  or  as  comprising  the  whole  of 
the  male  descendants,  severally  and  successively,  then  it 
is  the  manifest  intention  of  the  testator  to  give  an  estate 
tail ;  and  it  is  equally  clear  that  words  are  not  to  operate 
as  an  executory  devise,  which  are  capable  of  operating  in 
any  other  way.  In  this  case  the  words  are,  '  Hamels  to 
go  to  my  daughter  C.  M.  as  follows,  viz.  in  case  she 
marry,  and  has  a  son,  then  it  is  to  go  to  that  son/     Now, 

(^)  15  Yes.  564,  post.  (ii)  1  Atk.  432,  post. 

(r)  2Black8t.  1083;ante,90e,n.  (i;)  And    other   grounds   which 

(#)  Cit.  2  Bam.  &  Cress.  524.  were  clearly  inadequate. 

(0  9  Rep.  127. 


WHERE    WORDS   OF   LIMITATION.  321 

if  the  word  'son '  be  nsed  as  nomen  coUectivamy  it  would  chap-xxvyih. 

give  to  C.  M.  an  estate,  to  continue  as  long  as  there 

should  be  any  male  descendants  of  her,  and  that  would  be 

an  estate  in  tail  male.     I  cannot  find  in  the  subsequent 

part  of  this  will  any  thing  inconsistent  with  the  construe* 

tion  that  ought  to  be  put  upon  it,  if  it  had  stopped  here." 

Holroyd^  J.,  said,  the  word  **  son  "  should  be  read  any  son. 

The  Court  afterwards  certified,  **that  C.  M.   took  an 

estate  in  tail  male,  with  a  reyersion  in  fee  {y\  subject  to 

other  estates  created  by  this  will." 

It  is  eyident,  from  the  concluding  words  of  the  certifir  Remark  on 
eate»  that  the  Court  considered  the  eldest  daughter  would  MeiiiMk. ' 
take  an  estate  in  the  eyent  described.     The  intention 
expressed  in  £a.yonr  of  the  eldest  daughter,  of  course, 
would  not  operate  to  confer  on  the  parent  an  estate  tail* 
which  would  descend  to  daughters. 

Again,  in  the  case  of  Doe  d.  Garrod  y.  Garrod  (z), 
where  a  testator,  by  his  will,  deyised  thus: — "As  to  my  •«son"heidto 

b€  a  word  of 

worldly  estate,  I  dispose  thereof  as  follows :  I  giye  to  my  limitation. 
nephew  T.  G.  all  my  lands,  to  haye  and  to  hold  during  his 
life,  and  to  his  son^  if  he  has  one^  ifnoU  to  the  eldest  son  of 
my  nephew  J.  G.,  and  to  his  son  after  him,  if  he  has  one^ 
if  not,  to  the  regular  male  heir  of  the  G.  family."  By 
codicil,  stating  that  his  nephew  T.  G.  then  had  a  son  bom, 
the  testator  gaye  all  his  lands  to  that  son,  after  his  father's 
decease ;  and  to  his  "  eldest  son^  if  he  has  one ;  but  if  he 
has  no  son,  then  to  the  next  eldest  regular  male  heir  of 
the  G.  family."  It  was  held,  that,  by  the  will  and  codicil, 
the  son  of  T.  G.  took  an  estate  tail.  Lord  Tentei*deny 
C.  J.,  considered  that  the  testator  did  not  intend  the 
estate  to  go  oyer  to  the  G.  family  while  any  issue  male  of 
his  great  nephew  should  remain,  and  that  the  giying  an 
estate  tail  to  the  deyisee  was  warranted  by  Sonday's  case. 

(|r)  She  was  heir  at  law,  {s)  2  Barn.  &  Adol.  87. 

VOL,  II.  Y 
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CHAP.XXXTIII.      So,  in  the  case  of  Doe  d.  Jones  v.  Dames  (a),  where 

a  testator,  after  premising  that,  should  his  daughter  die 
unmarried,  he  would  not  have  his  estate  sold  or  frittered 
away  after  her  decease,  but  that  it  should  be  entailed, 
devised   all  his  real   estate  to  trustees,  to  permit  his 
daughter,  Susanna  Maria  Jones,  not  only  to  receive  the 
rents  and  profits  thereof,  for  her  owu  use,  or  to  sell  or 
mortgage  any  part,  if  occasion  required;   but  also  to 
settle  on  any  husband  she  might  take,  the  same  or  any 
part  thereof  for  life,  should  he  survive  her,  but  not  with- 
out his  being  liable  to  impeachment  for  waste,  or  non- 
residence,  or  neglecting  repairs.     He  then  added,  that 
Word<<chUd"  should  **  mv  dauahier  hate  a  child  I  demse  it  to  the  use  (^ 
as  nomen  ooi-    SUCH  CHILD,  from  and  after  my  daughter's  decease,  with 
to  confer  an      a  reasonable  maintenance  for  the  education,  &c.,  of  such 

child  in  the  meantime.  Should  nofne  of  these  cases  hap* 
pen^*  the  testator  devised  the  estate  to  a  nephew,  sub- 
ject to  a  condition  to  reside,  &c.,  and  to  his  first  and 
every  other  son,  and  in  default  he  gave  the  estate  to  an- 
other person  on  a  like  condition,  and  his  first  and  every 
other  son.  The  will  then  proceeded  as  follows : — ^  My 
will  and  meaning  for  having  the  house  and  farm  occu- 
pied is  for  the  sake  of  improving  the  neighbourhood 
as  flEu:  as  my  poor  abilities  extend,  which  would  be  other- 
wise proportionably  impoverished,  for  protecting  the 
parish  and  supporting  its  poor.  This  I  am  persuaded 
is  my  daughter's  wish  as  well  as  my  own,  whom  I 
by  no  means  vnll  to  restrain  as  a  tenant  for  life; 
but  in  case  that  either  of  the  remainder-men  should  ill- 
treat  her,  or  should  be  likely  to  turn  out  an  immozal  man, 
or  a  bad  member  of  society,  she  may,  by  the  advice  or 
consent  of  the  trustees,  set  aside  such  an  one  by  her  own 
will  and  testament,  that  my  intention  of  doing  good  in 

(a)  4  Bftm.  &  Adolph.  43. 
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the  neighbonrhood  might  not  be  defeated.  I  recommend  chap-xxxvui. 
it  to  my  daughter,  for  want  of  issue  to  herself,  not  to  leave 
in  legacies  above  five  or  six  hundred  pounds,  and  that  out 
of  my  charge  on  Nevem,"  (a  distinct  property  of  the  tes- 
tator), **  which  I  have  also  articled  for,  and  entail  the  rest 
for  the  further  support  of  this  house."  At  the  time  of  the 
making  of  the  will,  and  at  the  death  of  the  testator,  the 
daughter  had  no  child.  It  was  held,  that  the  word 
"^ child"  as  here  used,  was  nomen  collectivum;  it  being 
evident  from  the  whole  tenor  of  the  will,  that  the  testator 
intended  that  the  estate  should  not  go  over  to  the  devisees 
in  remainder  until  the  failure  of  issue  of  his  daughter. 
The  Court  considered  that  the  case  came  vdthin  the 
principle  of  those  in  which  the  word  son  had  been  held  to 
be  nomen  collectivum,  particularly  Bifield^s  case. 

To  this  class  of  cases  it  is  conceived  also  belongs  the 
case  of  Raggett  v.  Beaty{J}\  where  a  testator  devised  a 
messuage  to  the  use  of  6.  (the  second  son  of  his  nephew  J.) 
to  enter  upon  and  possess  the  same  after  the  decease  of  his 
&ther,  and  he  directed  the  said  J.  and  O.  to  pay  the  sum 
of  £100  within  one  year  after  his  decease  to  A.  and  B.  upon 
certain  trusts ;  but  in  case  they  did  not  pay  the  said  sum, 
he  ordered  A.  and  6.  to  let  the  premises  and  receive  the 
rents  until  the  £100  should  be  paid,  they  keeping  posses- 
ion of  the  deeds  and  not  allowing  the  said  J.  and  G. 
either  to  sell  or  mortgage  any  part  of  the  premises  until  the 
legacies  were  all  paid,  and  G.  veas  twenty-one  years  of  age ; 
OT^  if  in  case  the  said  G.  shotdd  die  and  leave  no  child  lauh  « in  case  a. 
JuBy  begotten  of  his  own  body^  it  was  his  will  that  the  said  Sud/'^^th"^ 
A.  and  B.,  their  heirs  and  assigns,  should  sell  the  premises  Heid^to  mate 
and  distribute  the  money  arising  therefrom  amongst  his  "*  ^^^  *"^ 
(the  testator's)  brothers  and  sisters  and  C.  and  D.,  or 
their  heirs,  in  such  shares  as  the  trustees  should  think 

(6)  2  Moo.  &  Pay.  512. 
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proper.  The  question  sent  for  the  opinion  of  the  Court 
of  Common  Fleas  was,  what  estate  6.  had  upon  the  death 
of  his  father.  It  was  contended,  that  6.  took  an  estate 
tail  as  the  result  of  the  apparent  intention,  that  the  estate 
should  not  go  over,  unless  there  was  an  ultimate  indefinite 
failure  of  issue  of  6. ;  and  the  cases  relied  upon  for  this 
construction  were  those  in  which  words  importing  a  fail- 
ure of  issue  had  been  so  construed.  On  the  other  side 
it  was  argued,  that  the  intention  to  be  collected  from  the 
whole  will  was,  that  6.  should  take  an  estate  in  fee,  with 
an  executory  devise  over  in  case  of  his  not  leaying  issue 
at  his  death;  and  the  argument  for  holding  the  devisee  to 
take  a  fee  was  founded  mainly  on  the  testator's  direction 
to  the  devisees  to  pay  the  £100 ;  and  no  attempt  seems  to 
have  been  made  to  distinguish  the  word  **  child,"  as  used 
in  this  devise,  from  the  word  "  issue/'  which  occurred  in 
the  cited  cases.  The  Court,  however,  certified  that  G. 
took  an  estate  tail. 

This  is  the  most  signal  instance  in  which  an   estate 

tail  has  been  created  by  a  devise  over  in  case  of  the  prior 

devisee  leaving  no  child,  though  the  tenor  of  the  authorities 

discussed  in  the  present  chapter  and  some  others,  especially 

Doe  V.  Webber  {c\  (in  which  Lord  EUenborotigh  made  very 

little  difficulty  of  construing  the  word  ^'  children  "  in  such 

a  position  as  synonymous  with  issue^)  had  certainly  paved 

the  way  to  such  a  result.     An  example  of  this  species  of 

construction  has  since  occurred,  (though  with  an  assisting 

context),  in  the  case  of  Doe  d.  Simpson  v.  Simpson  {d)^ 

where  a  testator  gave  certain  lands  to  his  son  A.,  his  heirs 

Wordf refer-     and  assigus,  for  ever;  but  if  it  should  happen  that  A. 

TOcAtM^n^^   should  die  without  leaving  any  child  or  children^  he  devised 

leaTingnoim^.  the  cstatc  to  B.,  C,  D.,  E.,  and  F.,  their  heirs  and  assigns 


Remark  on 
Raggett  t. 
Beaty, 


(c)  I  Bam.  &  Aid. 713.    See  also    p.37  ;  Wyldy.Lewitd  Atk.4a2,  post 
ffuffhes  V.  Sayer,  1  P.  W.  634,  ante,        (rf)  5  Scott,  770. 
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for  ever  as  tenants  in  common,  with  a  limitation  over  to  qbap.xxxvih. 
the  survivors  in  case  of  any  of  them  dying  under  age  and 
without  issue.  And  the  testator  in  a  certain  event  devised 
other  property,  subject  to  the  same  mode  of  distribution 
among  the  five  devisees  over  as  the  before-mentioned  pro- 
perty given  to  A.  **  in  case  he  died  without  issue.^*  It  was 
considered  by  the  Court  that  the  testator  had,  by  the  lat- 
ter clause,  expressly  declared  the  meaning  of  the  prior 
devise  to  be  if  the  first  taker  should  die  mthout  issue  (e). 

An  instance  of  the  word  *'  child"  being  construed  as 
qualifying  the  word  "heirs"  in  the  preceding  devise,  is 
afforded  by  the  case  of  Doe  d.  Jearrad  v.  Banister  {g\ 
where  a  testator  devised  a  certain  property  to  A.  and 
her  heirs,  if  she  has  any  child;  if  not,  after  the  decease  of  "W  rfiehaswiy 

child." 

herself  and  her  husband,  then  to  B.  and  her  heirs.  It 
was  contended  that  it  was  a  devise  in  fee  upon  the  con- 
dition of  A.  having  a  child  ;  but  the  Court  of  Exchequer 
held  that  she  was  tenant  in  tail. 


(e)  A  Btrong  instance  of  refusal 
to  oonstrue  the  word  **  issue  "  as  sy- 
nonymous with  children^  occurs  in 
the  case  of  MtUcolm  v.  Taylor,  2 
Russ.  &  Myl.  416,  as  the  testator 
had,  in  reference  to  another  subject- 
matter,  clearly  used  the  word  issue 
in  that  sense. 

A.  bequeathed  the  residue  of  her 
funded  property  and  her  plate  to 
B.  and  C.  for  their  lives,  and  after 
the  decease  of  the  survivor,  to  such 
of  the  children  of  C.  as  she  should 
by  deed  or  wiU  appoint*,  and  in 
defietult  of  appointment  the  residue 
of  the  money  in  the  funds  to  be 
equaUy  divided  among  the  said 
children;  and  in  caw  C.  should  die 


without  issue  as  aJoresaiJ,  the  testa-    Question,  whe- 

trix  bequeathed  her  funded  property    ?***[  ^^^'^  ^' 
J    1  *    ^       _,  ,  X.  ferring  to  fidl- 

and  plate  to  oertam  persons.  It  was  nn  of  issue 

held,  that  the  words  '*  without  issue    meantcAiMrra, 
as  aforesaid,"  in  reference  to  the   gift  in  same 
funded   property,    meant    without   will, 
such  issue  as  were  objects  of  the  prior 
gift,  t.  e,  children,  but  that  as  to  the 
plate,  of  which  there  was  no  gift  to 
the  children  of  C,  tlie  words  were 
to  be  construed  as  importing  a  ge- 
neral fiiilure  of  issue,  and  conse- 
quently that  C.  was  absolutely  en- 
titled. 

(ff)  7  Mees.  &  Wekby,  292.  See 
GoodHtle  d.  Cross  v.  WoodhuU, 
WiUes,  592. 


*  This  power,   it  is  observable,      plied  trust  for  the  children  as  to  the 
warnot  cons^ered  to  raise  an  im-      plate. 
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cHAP.xxxviiu      But,  it  is  not  to  be  inferred  from  the  preceding  casei^ 

that  a  devise,  definitely  pointing  out  the  eldest,  or  any 
Whether  term,  other  individual  son,  will,  (unaided  by  the  context),  have 
used  as  nomen   the  effoct  of  Conferring  an  estate  tail  on  the  parent;  and 

collectivum.  ^  ^  -  •   i.  r 

this  remark  is  advanced  without  losing  sight  of  the 
case  of  ChorUon  v.  Craven  (A),  where  the  devise  was,  to 
Thomas  Chorlton  during  his  natural  life,  with  remainder 
to  the  first  son  of  the  body  of  the  said  Thomas  in  tail 
male,  lawfully  begotten,  severally  and  successively ;  and 
for  want  of  such  lawful  issue,  either  of  his  son  Thomas 
Chorlton  and  his  son  James  Chorlton,  then  the  testator 
devised  the  estate  to  his  daughters  and  their  children, 
share  and  share  alike.  The  Court  of  King's  Bench, 
on  a  ca«e  from  Chancery,  certified  Thomas  to  be  tenant 
in  tail  male  {i) ;  which  was  confirmed  by  the  Chancellor, 
and  in  1823  the  Court  of  Exchequer  came  to  the  same 
decision  upon  the  same  devise. 
Remark  on  lu  this  caac,  probably,  the  words  '*  severally  and  sue- 

Crmen^^'       ccssively "  may  have  assisted  the  conclusion  at  which 

the  Court  arrived,  but  these  words  would  have  more 
force  if  the  devise  were  in  the  exact  terms  of  the  brief 
statement  which  has  been  handed  down  to  us  than  if  the 
estate  tail  were  created  in  more  formal  language — L  e.  by 
a  devise  to  the  eldest  son,  and  to  the  heirs  male  of  his 
body,  in  which  case  the  words  in  question  would  seem  to 
refer  to  the  mode  of  taking  by  the  heirs ;  otherwise  they 
give  rise  to  a  strong  suspicion  that  a  devise  to  the  second 
and  other  sons  successively  in  tail  was  inadvertently 
omitted.     The  absence  of  all  information  as  to  the  pre- 

(h)  2  Bam.  &  Cress.  624 ;  S.  C.  land's,  only)  is  important,  as  shew- 

8  Dowl.  &  RyL  808.  ing  that  the  devise  to  the  son  had 

(«')  The  fact  of  the  devise  being  some  influence  on  the  decision  ;  as 

held  to  confer  an   estate  tail  male  the  subsequent  words,  if  they  had 

(which  appears  by  the  statement  in  led  to  this  result^  would  seem  to  have 

one  of  the  reports,  Dowling  &  Ry-  pointed  to  an  estate  taU  general. 
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cise  grounds  of  the  decision  greatly  detracts  from  its  obaf.xxxvui. 
yalne  as  a  general  authority. 

A  question  of  this  kind  was  much  discussed  in  the  re-  DeTife  to  « ei. 
cent  case  of  Doe  d.  Burrin  v.  C^u>rltan  (k) ;  where  a  not  to  confer  an 
testator  devised  a  messuage  to  his  kinsman  S.  C.  for  his 
life,  and  after  his  decease  to  the  eldest  son  of  S.  C,  hut  for 
want  of  such  issue,  then  to  his  (S.  C.'s)  daughters  or 
daughter,  share  and  share  alike,  for  ever;  hut  in  case  his 
said  kinsman  had  no  issue,  then  to  hold  to  S.  C,  his  heirs, 
and  assigns  for  eyer.  It  was  contended,  on  the  authority 
of  the  last  case,  that  the  word  ^*  son  "  was  to  he  construed 
as  nomen  coBectivum ;  and  consequently  that  S.  C.  took 
an  estate  tail  male,  precedent  to  the  general  estate  tail, 
which  was  assumed  to  arise  hy  implication  from  the 
words  referring  to  a  failure  of  issue  in  the  devise  over  (/). 
But  the  Court  decisively  negatived  this  construction,  heing 
of  opinion  that  neither  the  devise  to  the  eldest  son  alone, 
nor  the  words  *'  for  want  of  such  issue  "  following  such 
devise,  created  an  estate  tail.  In  none  of  the  cases  had 
there  been  that  strict  reference  to  a  single  individual 
which  occurred  in  the  case  before  the  Court,  except  in 
Chorlton  v.  Crmeny  where  considerable  weight  was  pro- 
bably attached  to  the  expressions  '^  severally  and  suc- 
cessively." 

(Jt)  1  Scott's  New  Rep.  290 ;  S.C,  1      v.  Foord^  3  B.  P.  C.  Toml.  ed.  124. 
Mann.  &Grang.  429.  And  see  Fhord         (/)  Ante,  Vol.  I.,  p.  487. 
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ISSUE,"  WHERE  CONSTRUED  AS  A  WORD  OF 

LIMITATION. 


I.  Devises  to  a  Person  and  his  Is- 

sue.  Effect  of  Words  creating 
a  Tenan(y  in  Chmmony—of 
Words  of  Limitation  in  Fee- 
simple^  and  other  modifying 
Expressions. 

II.  Devises   to   A.  for   Life,   with 

remainder  to  his  Issue.    Efeet, 
in  these  CaseSf  of  1.  super- 


added  Words  of 
2.  Words  of  Distribution  and 
Modijteation  inconsistent  with 
an  Estate  Tail.  8.  C^ear  Words 
of  Explanation,  Issue  ^mony* 
maus  with  Sons  and  Children. 
4.  Devise  over  in  ease  of  fail' 
ure  of  Issue  at  the  Death. 


'*  laaue"  a 
word  of  limit* 
ation,  when. 


I,  **  Issue  '*  is  nomen  coUectivum,  and  a  word  of  very 
extensive  import.  The  tenn  embraces  descendants  of 
eyery  degree  whensoever  existent,  and,  unless  restricted 
by  the  context,  cannot  be  satisfied  by  being  applied  to 
descendants  at  a  given  period.  The  only  mode  by  which 
a  devise  to  the  issue  can  be  made  to  mn  through  the 
whole  line  of  objects  comprehended  in  the  term,  is  by 
construing  it  as  a  word  of  limitation,  synonymous  with 
heirs  of  the  bodt/,  by  which  means  the  ancestor  takes  an 
estate  tail ;  an  estate  capable  of  comprising  in  its  devo- 
lution, though  not  simultaneously,  all  the  objects  embraced 
by  the  word  ^'  issue"  in  its  largest  sense. 

Opinions  certainly  have  differed  as  to  the  signification 
of  the  word  issue.  It  has  been  denominated  by  some 
Judges  and  writers  a  word  of  limitation ;  and  a  devise  to 
A.  and  his  issue  has  even  been  stated  by  an  eminent 
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Jadge  as  "  the  aptest  way  of  describing  an  estate  tail  chap,  xxxix. 
according  to  the  statute  (a) ;"  by  others,  "  issue"  has 
been  called  a  word  of  purchase,  or  an  ambiguous  word  (b). 
However  it  is  not  from  such  dicta  that  the  true  legal 
acceptation  of  the  word  is  to  be  collected,  but  from  the 
adjudications  JUnng  its  operation.  Unhappily,  some  dis- 
cordancy prevails  even  here,  and  an  examination  of  the 
cases  will  serve  to  evince  that,  in  the  enunciation  of  any 
general  proposition  on  the  subject,  the  utmost  caution  is 
requisite. 

With  regard,  however,  to  a  devise  simply  to  a  person  DenM  to  a. 
and  his  issue^  no  doubt  can  at  this  day  be  raised  as  to  its  dmpiy. 
conferring  an  estate  tail ;  and  it  may  be  observed,  that 
such  a  devise  is  not  (like  a  devise  to  a  person  and  his 
children  (c))  dependent  on,  or,  it  seems,  in  the  least  de- 
gree, influenced  by,  the  fact  of  there  being  or  not  being 
issue  of  the  devisee  living  at  the  date  of  the  will,  or  at 
any  other  period  (d).  Upon  the  same  principle  as  that  on 
which,  in  the  cases  just  referred  to,  the  devisee  is  held  to 
be  tenant  in  tail,  where  the  property  can  reach  the  chil- 
dren in  no  other  way,  he  is  here  construed  to  take  an 
estate  tail  at  all  eventSy  namely,  because  there  is  no  other 
mode  by  which  the  testator's  bounty  can  be  made  to  flow 
to  and  embrace  the  whole  range  of  intended  objects  (e). 


(a)  Per  Lord  Thurlow  in  Hockley 
V.  Mawb^y  1  Yes.  jiin.  149. 

(b)  See  judgment  in  CHnger  d. 
WMu  y.  WhiUy  WiUes,  348 ;  Roe 
d.  Dodiwi  T.  Grewy  2  Wils.  324 ; 
I>oe  d.  Cooper  y.  ChUiSy  4  Dum.  & 
£.  299 ;  Earl  ofOtford  y.  Churchilly 

2  Yes.  &  Bea.  67 ;  l^<m  y.  MticAelly 
1  Madd.  473;  Taie  y.  Clarke,  1 
Beay.  105;  Doe  d.  QaUini  y.  QaUiniy 

3  Adolph.  &  Ell.  340. 

(c)  Ante,  307. 


{d)  Lord  C.  J.  Hahy  in  King  y, 
MeUingy  1  Yent.  231,  says, ''  thongh 
the  word  thildren  may  he  made  no- 
men  collectiyum,  the  word  issue  is 
nomen  collectiyum  of  itself. ^^ 

{e)  It  seems  extremely  probable  To  A.  and  Us 
that  a  deyiae  to  A.  and  his  next  or  ?***  ^  ^^^ 
eldest  issue  male,  would  now  be  held 
to  giye  an  estate  tail  male,  though 
the  contrary  was  decided  in  the 
early  case  of  Lovelace  y.  Lovelacey 
Cro.  £1.  40,  which  cannot  be  re-« 
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CHAP.  XXXIX. 

To  A.  and  hia 
issae  living  at 
hii  death. 


Effects  of  words 
of  modification 
inconsistent 
with  an  estate 
taU. 


It  has  even  been  held,  that  a  devise  to  A.  and  his  issne 
living  at  his  death  created  an  estate  tail  in  A.  (g).  In  such 
a  case,  it  is  clear,  the  issue  cannot  take  as  joint-tenants 
with  him,  since  the  objects  are  not  ascertainable  until 
the  death  of  the  parent.  It  is  only  through  him  that  they 
can  become  entitled,  and  the  case  falls,  therefore,  within 
the  principle  of  the  rule  in  Wi&Ts  case,  namely,  that  the 
parent  must  take  an  estate  tail,  in  order  to  let  in  the  other 
objects.  Had  the  devise  been  to  A.  for  life,  tcith  remain^ 
der  to  the  issue  living  at  his  death,  the  case  would  have 
been  different  (i).  All  the  objects  might  then  have  taken 
by  purchase  {k). 

So  fiEir,  the  cases  present  little  that  can  be  the  subject 
of  controversy ;  but  difficulty  frequently  arises  from  the 
introduction  into  the  devise  of  expressions  inconsistent 
with  the  course  of  devolution  or  enjoyment  under  an 


concUed  with  later  cases,  especially 
Doe  y.  Oarrod,  2  Bam.  &  Ad.  87, 
ante,  821.  That  the  word  next  or 
eldest  prefixed  to  the  words  heir 
male  in  a  devise  to  a  person  and 
his  heir  male,  does  not  prevent  the 
latter  words  from  conferring  an  estate 
tail,  has  been  long  settled  (ante, 
p.  284)  ;  bnt  since  the  recent  case  of 
Lees  V.  Mostly  1  Yon.  &  Coll.  589, 
post,  establishing  the  greater  inflexi- 
bUity  of  limitations  to  heirs  of  the 
body  than  limitations  to  issue,  this 
must  not  be  considered  conclusive. 

(jg)  Umversi^  of  Ossford  v.  Clif- 
ton,  1  £d.  478. 

(t)  See  LethieulHer  v.  TVo^,  8 
Atk.  774,  784 ;  Amb.  204,  220 ;  1 
Hanmer^s  Cases,  66,  S»  C, 

{k)  Considering  the  inclination 
manifested  in  some  of  the  recent 
cases  to  construe  a  devise  to  a  per- 
son and  his  children  as  amounting 


to  a  devise  to  A.  for  life,  with  remain- 
der to  his  children  (ante,  813,  817), 
perhaps  the  reader  will  not  be  dis- 
posed to  place  implicit  confidence  in 
the  adjudication  that  a  devise  to  A. 
and  his  issne,  living  at  his  decease, 
gives  to  A«  an  estate  tail.  There 
would  seem  to  be  less  difficulty,  in 
such  a  case,  in  reading  the  gift  to 
the  issue  as  a  remunder,  than  in 
that  of  a  devise  to  A.  and  hia  chil- 
dren, whidi  remainder,  however, 
being  contingent,  would  be  destruc- 
tible during  the  life  of  A.  At 
aU  events^  there  can  scarcely  be  a 
doubt  that  the  words  in  question 
applied  to  personal  estate  would  be 
construed  in  the  manner  suggested, 
namely,  as  giving  a  life  interest  to 
A.,  with  a  contingent  dispositiovi  of 
the  ulterior  interest  to  the  issue  liv- 
ing  at  his  death. 
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estate  tail,  as,  that  the  issue  shall  take  in  equal  shares  or  chap,  xxxix. 
as  tenants  in  common,  or  that  the  estate  shall  go  over  in  case 
they  die  under  twenfy-onef  which  has  been  regarded  as  in* 
applicable  to  issue  indefinitely.  If  the  courts  had  uni- 
formly rejected  these  inconsistent  provisions  as  repugnant, 
immense  litigation  and  discordancy  of  decision  would 
haye  been  prevented.  This  has  been  shewn  to  be  now 
the  established  rule  in  regard  to  limitations  to  heirs  of 
the  body  (/) ;  and  there  might  seem,  upon  principle,  to  be 
strong  ground  to  contend  for  the  application  of  the  same 
doctrine  to  the  cases  under  consideration.  The  word 
issue  is  not  less  extensive  in  its  import  than  heirs  of  the 
body :  it  embraces  the  whole  line  of  lineal  descendants ; 
it  is  used  in  the  statute  De  Denis  (m),  in  some  instances 
at  least,  synonymously  with  heirs  of  the  body,  and  the 
eases  are  very  numerous  in  which  it  has  been  held  to 
create  an  estate  tail.  It  will  be  seen,  however,  that,  in 
some  instances,  the  word  isstte  has  been  diverted  from  its 
general  legal  acceptation  by  the  occurrence  of  words  of 
distribution,  or  other  expressions  which  point  at  a  mode  of 
devolution  or  enjoyment  inconsistent  with  an  estate  tail, 
and  have  been  decided  to  be  insufficient  to  convert  the 
term  heirs  of  the  body  into  children,  or  to  prevent  its  con- 
ferring an  estate  tail. 

Some  confusion  arises  in  the  cases  from  the  n^lect  to 
distinguish  between  a  devise  to  A.  and  his  issue  in  one 
unbroken  limitation,  and  a  devise  to  A.  for  life^  and  after 
his  death  to  his  issue.  It  is  true  they  both  converge  to 
the  same,  point,  when  issue  is  construed  a  word  of  limita- 
tion ;  but  if,  on  the  other  hand,  the  issue  are  held  to  be 
pmx^hasers,  they  must,  it  is  conceived,  take  differently  in 
the  two  cases ;  in  the  former  jointly  with  the  parent^  in  the 
latter  by  way  of  remainder  after  him ;  though  certainly, 

(/)  Ante.  p.  277.  («»)  13  Edw.  I.,  c.  1. 
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CHAP,  xxxix.  in  some  of  the  cases,  this  distmction  has  been  overlooked, 
and  the  courts  have  shewn  a  readiness,  even  where  the 
devise  is  to  a  person  and  his  issue,  not  only  to  read 
^*  issue"  as  a  word  of  purchase,  on  account  of  words  of 
modification  inconsistent  with  an  estate  tail  being  found 
in  the  devise,  but  to  hold  the  issue  to  take  by  way  of  re- 
mainder expectant  on  the  estate  for  life  of  the  ancestor. 
To  A.  and  his        Thus,  in  the  case  of  Doe  d.  Davy  v.  BumsaU  («),  where 
^e^mw^hnt  ^  tcstator  dcviscd  freehold  and  leasehold  estates  to  M.  and 
iwueror  )n  «we  the  issue  of  her  body  lawfully  to  be  begotten,  as  tenants  in 
wtrfJ^lw^**  common  (if  more  than  one),  but  in  default  of  such  issue, 
one,  over.        ^^^  living  such,  if  they  should  all  die  under  tlie  age  of  twenty- 

one  years^  and  without  leaving  lawful  issue  of  any  of  their 
bodies,  then  over  to  A.  M.,  before  the  birth  of  a  child, 
suffered  a  recovery.  It  was  held,  by  the  Court  of  King's 
Bench,  that  M.  took  for  life,  with  remainder  in  fee  to  her 
children,  if  she  had  any ;  but  if  she  had  none,  or  they 
died  under  twenty-one,  and  without  leaving  lawful  issue, 
then  over ;  and  that  this  remainder,  therefore,  being  con- 
tingent, was  barred  by  the  recovery  of  M.  The  same 
devise  afterwards  came  before  the  Court  of  Common 
Pleas  (o),  on  a  case  from  Chancery ;  and  that  Court  cer- 
tified that  M.  took  only  an  estate  for  life  (/?),  with  con- 
tingent remainders  over.  Eyre^  C.  J.,  said,  "  If  it  were 
not  for  the  words,  *  if  they  shall  all  die  under  the  age  of 
twenty-one  years,'  I  should  be  of  opinion  that  this  must 
be  construed  to  be  an  estate  for  life  in  M.,  remainder  in 
tail  to  her  issue  as  purchasers,  with  cross  remainders  to 
every  one  of  that  family,  and  then  over ;  but  I  am  at  a 
loss  to  know  what  to  do  with  these  words.     If  I  were 

•    (n)  6  Durn.  &  E.  30.  who  were  entitled  under  the  oon- 

(o)  BumsaU  v.  Davy^  1  Bos.  &  tingent  remainders,    the  case   not 

t'uU.  215.  embracing  that  point. 
(jp)  The  certificate  does  not  state 
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perfectly  satisfied  with  the  rejection  of  the  word '  amongst'  chap. 
in  Doe  v.  Applin  (9),  I  would  reject  them,  and  consider 
this  as  a  devise  oyer  in  case  the  issue  of  M.  should  die 
without  leaving  lawful  issue  of  their  bodies  (r)." 

So,  in  Doe  d.  Oilman  v.  Mv^  {s\  where  a  testator  de*-  To  h.  and  his 
vised  his  real  estate  to  his  wife  for  life,  and,  after  her  de-.  or  their  hein/ 
cease,  to  his  son  H.,  and  to  the  issue  of  his  body  lawfully  be-  au^cS.  ^ 
gotten  or  to  be  begotten,  hisy  her^  or.  their  heirs,  equaUt/  to 
he  divided,  if  more  tJian  one ;  and  if  H.  should  have  no 
issue  of  his  body  lawfully  begotten  living  at  his  decease, 
then  to  A.  in  fee.     H.  survived  the  testator's  widow,  and 
before  he  had  any  issue,  suffered  a  common  recovery. 
The  Court  considered  the  case  as  falling  exactly  within 
Doe  V.  Burnsall,  the  devise  being  in  effect  to  the  issue  as 
tenants  in  common.     It  was  held,  however,  that  quacun- 
que  via  data,  1.  e*  whether  H.  took  for  life  or  in  tail,  the 
title  under  the  recovery  was  good ;  the  remainders  in  the 
former  case  being  contingent,  and  consequently  destroyed 
by  it. 

Of  these  two  cases,  it  may  be  observed,  that  they  de-  Remarks  on 
cided  nothing  more  than  that  A.'s  estate  was  eitJier  a  m//,  andnoe 
contingent  remainder  after  an  estate  for  life,  or  a  vested    ' 
remainder  after  an  estate  tail,  either  of  which  was  de- 
feated by  the  recovery.     The  opinion  of  the  Court  upon 
the  alternative  of  these  propositions  can  hardly  be  con- 
sidered as  an  adjudication  on  the  point  here  discussed. 


{q)  4  Darn.  &  £.  82,  post,  944. 

(r)  It  is  evident  that  the  word 
utne  in  this  passage  of  the  judgment 
is  used  in  two  senses,  ditfering  in 
comprehensiveness;  for  if  nsed  as 
nomen  generalissimum,  in  regard  to 
the  iasue  of  M.,  it  is  clear  that  such 
issue  conld  never  fiiil  without  in- 
volving the  failure  of  the  issue  of 


such  issue.  To  render  the  sentence 
inteUigible,  we  must  suppose  the 
learned  Judge  to  mean,  in  the  first 
instance,  either  issue  of  a  given  class, 
or  issue  existent  within  a  given  pe- 
riod, t.  e,  either  children,  or  all  issue 
bom  in  the  lifetime  of  the  tenant  for 
life,  probably  the  latter. 
{»)  4  East,  did. 
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CHAP.  XXXIX.      As  there  was  no  issue  of  the  devisee  at  the  time  of 

the  devise  taking  effect,  the  testator's  bounty  could  only  be 
made  to  reach  the  issue  (assuming  that  word  to  be  in- 
tended for  a  word  of  purchase),  under  the  joint  devise  to 
them  and  their  parent,  by  giving  him  an  estate  tail,  unless 
the  gift  to  the  issue  were  construed  as  a  remainder,  which 
the  Court  undoubtedly  seemed  inclined  to  do ;  but  it  is 
difficult  to  reconcile  such  a  construction  with  the  prin- 
ciple of  the  cases  establishing  that  even  a  devise  to  A. 
and  his  children  must,  under  such  circumstances,  be  con- 
strued an  estate  tail,  in  order  to  let  in  the  children  (t). 
If  the  children  could  be  treated  as  taking  by  way  of  re- 
mainder, there  is  no  necessity  for  having  recourse  to 
such  a  rule.  If  in  such  cases  the  Court  is  authorized  to 
turn  the  devise  to  the  issue  into  a  remainder,  the  cases 
treated  of  in  the  present  section  cease  to  exist  as  a  dis- 
tinct class,  and  become  blended  with  those  which  form 
the  subject  of  the  next  section.  At  present,  however, 
the  authorities  do  not  warrant  any  such  conclusion,  as  the 
two  preceding  cases  are,  for  the  reason  already  stated, 
scarcely  to  be  regarded  as  adjudications  on  the  point, 
and  are  unsupported  by  any  subsequent  cases.  Indeed, 
in  the  only  case  that  has  since  occurred,  in  which  the 
devise  to  the  issue  was  concurrent  with  that  to  the 
ancestor,  and  not  by  way  of  remainder,  the  devisee  was 
held  to  take  an  estate  tail,  although  words  of  limitation  in 
To  A.  and  to  ^®®  ^®^®  Superadded.  The  case  here  referred  to  is  Franklin 
to'thn«r"or  ^"  ^^y  (^^*  where  a  teistator  devised  to  his  grandson  J.,  and 
sach  iisuc.        Jq  ^]^^  igg^^  ^f  jjjg  \yQ^j  lawfully  to  be  begotten,  and  to 

the  heirs  of  such  issue  for  ever^  chargeable  with  a  mort- 
gage ;  but,  if  his  said  grandson  J.  should  die  without 

(0  JVUd't  case,  6  Co.  17 ;  Davie     pp.  QffI,  308. 
v.  Stq^ms,  Doug.  321 ;  6M0  v.         («)  6  Madd.  25B;  S.a2  Bligh, 
Barter,  2  Bos.  &  PuU.  486,  ante,      59,  n. 
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leaving  any  issue  of  his  body  lawfolly  begotten,  tben   chap,  xxxix. 

over ;  Sir  J.  Leachy  V.  C,  held  it  to  be  an  estate  tail  in 

J, ;  observing,  that  the  words  ♦*  dying  without  leaving 

issue''  might  of  course  be  restrained  by  other  expressions 

in  the  vrill  to  issue  living  at  the  death ;  as  the  general 

words  *'  in  default  of  issue''  might  also  be,  but  not  by 

words  of  limitation  superadded  to  the  issue. 

Although  there  seems  to  be  considerable  difficulty  in 
reading  a  devise  to  A.  and  his  issue,  as  a  devise  to  A.  for 
life,  with  remainder  to  his  issue,  even  when  accompanied 
with  expressions  pointing  at  a  mode  of  enjoyment  incon- 
sistent with  an  estate  tail ;  yet  it  is  not  denied  that  a 
slight  indication  of  intention  in  the  context  would  be 
sufficient  to  induce  such  a  construction,  and  the  devise 
would  then  be  brought  within  the  scope  of  the  authorities 
discussed  under  the  next  division. 


II.  We  come  now  to  the  consideration  of  those  cases 
in  which  a  devise  to  A.  for  life,  and  after  his  death  to  his 
issue,  becomes,  by  the  operation  of  the  well-known  rule 
in  Shdlet/*s  case  («r),  an  estate  tail. 

One  of  the  earliest  cases  of  this  kind  is  King  v.  Mell-  To  a.  for  life, 
ing  {y\  where  a  testator  devised  lands  to  A.  for  life,  and  the  imie  of  his 
after  his  decease  he  gave  the  same  to  the  issue  of  his  body      ^* 
lav^rfuUy  begotten  on  a  second  wife ;  and  for  want  of  such 
issue,  to  B.  and  his  heirs  for  ever,  provided  that  A.  might 
make  a  jointure  of  the  premises  to  such  second  wife, 
which  she  might  enjoy  for  her  life.     Ttmsden  and  Rains- 
ford,  JJ.,  held  it  to  be  an  estate  for  life  in  A.,  in  opposi- 
tion to  Hale,  C.  J.,  who  delivered  an  elaborate  and  argu- 
mentative opinion  in  favour  of  an  estate  tail,  which  con- 

(jr)  Ante,  p.  241.  58,  61.    See  also  Ti^hr  Y.St^er,  I 

iy)  1  Vent.  225, 232 ;  iS.  C.  2  Lev.      Cio.  El.  742. 
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CHAP,  xixix.    stniction  was  afterwards  adopted  by  all  the  Judges  in  the 

Exchequer  Chamber,  reversing  the  judgment  of  the  King's 
Bench. 

So  in  Shaw  v.  Weigh  {z\  where  the  testator  deyised 

lands  to  his  wife  for  life,  and  after  her  decease  in  trust 

for  his  sisters  A.  and  D.,  equally  betwixt  them,  during 

issiieheMto     th^if*  natural  lives^  without  committing  any  manner  of 

limitation.        waste,  and  if  either  of  his  sisters  happened  to  die,  leaving 

issue  or  issues  of  her  or  their  bodies  lawfully  begotten,  then 
in  trust  ybr  stich  issue  or  issues  of  the  mother's  share,  or 
else  in  trust  for  the  surviyor  or  survivors  of  them,  and 
their  respective  issue  or  issues ;  and  if  it  should  happen 
that  both  his  said  sisters  died  without  issue  as  aforesaid, 
and  their  issue  or  issues  to  die  unthout  issue  hmfuUy  to  he 
begotten  (a),  then  over.  The  chief  question  was  whether 
this  was  an  estate  for  life,  or  an  estate  tail  in  the  sisters. 
It  was  adjudged  in  the  House  of  Lords,  (affirming  a 
judgment  of  the  Court  of  Great  Sessions  for  Flintshire, 
which  had  been  reversed  in  B.R.),  that  the  devise  created 
an  estate  tail. 

In  Ginger  v.  Whiieifi)^   C,  J.  WiUes  questioned  this 

decision ;  but  subsequent  cases  have  placed  its  authority 

beyond  all  doubt  (c). 

wo^  of  limit-       ^^1'  I*  is  clear,  too,  that  issve  is  not  converted  into  a 

Hdlw""^'^"      word  of  purchase  by  the  addition  of  words  of  limitation, 

descriptive  of  heirs  of  the  same  species  as  the  issue  de- 
scribed (rf).     Thus  in  Roe  d.  Dodson  v.  Grew  (e\  where 

(«)  2  Stra.  798  \  S.Cl  Eq.  Ca.  {h)  WiUes,  348,  post. 

Ab.  184,  pi.  28.  (c)  See  cases  passim  in  the  sequel 

(a)  As  these  words  would  raise  of  thitf  chapter, 
an  implied  gift  in  the  issue  of  the  {d)  See  same  rule  as  to  heirs  of 

issue,  the  case  may  be  classed  with  the  body,  ante,  271. 
those  in  which  words  of  limitation         {e)  2  Wils.  322 ;  better  reported 

in  tail  are  superadded  to  the  devise  Wilm.272.  See  also  ^SAavT.H^crVjil, 

to  the  issue.    See  also  Franht  v.  in  the  text. 
Price^  3  Bear.  182,  post. 
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a  testator  devised  unto  his  nephew  6.  for  his  natural  life,  chap,  xxxit. 
and  after  his  decease  to  the  use  of  the  male  issue  of  his  to  the  heir» 
body  lawfully  to  be  begotten,  and  the  heirs  male  of  tJie  bjf/y  of  rach 
body  of  such  issue  male^  and  for  want  of  such  male  issue,  ^^  "'*^' 
then  over.  The  Court  of  Common  Pleas  held  that  G.  took 
an  estate  tail :  WilmoU  C.  J.,  said,  that  the  intention  cer- 
tainly was  to  give  G.  an  estate  for  life  only ;  but  the  in» 
tention  also  was,  that  as  long  as  he  had  any  issue  male 
the  estate  should  not  go  over  (/),  and  if  we  balance  the 
two  intentions,  the  weightier  is,  that  all  the  sons  of  G. 
should  take  in  succession.  Clive^  J.,  said,  too  great  a 
regard  had  been  paid  to  the  superadded  words,  ^'  heirs 
nude  of  the  body  of  such  heirs  male/'  Baikurstj  J.,  laid 
it  down  as  a  rule,  that  where  the  ancestor  takes  an  estate 
of  freehold,  if  the  word  "  issue''  in  a  will  comes  after,  it 
is  a  word  of  limitation.  Gould,  J.,  observed,  that  the 
word  is  used  in  the  Statute  De  Donis  promiscuously  with 
the  word  "heirs;"  thai  the  term  ^Hsstte^^  compreJiends  the 
fchcle  generation  as  well  as  the  word  ^^heirs*^  [of  the  body], 
and,  in  his  judgment,  the  word  *'  issue"  was  more  pro- 
perly a  word  of  limitation  than  a  word  of  purchase. 

This  case  (which  has  always  been  regarded  as  a  lead- 
ing authority)  seems  to   have   overruled   Backhouse  V. 
WeSs  {g\  where  the  devise  was  to  J.  for  his  life  ofdjfj 
without  impeachment  of  waste,  and  after  his  decease  then  To  the  htir» 
to  the  issue  male  of  his  body  lawfully  to  be  begotten,  if  body  of  the  u* 
God  should  bless  him  with  any,  and  to  the  heirs  male  of  the  ^^ 
body  of  such  issue  lawfully  begotten ;  and  for  default  of 
such  issue,  over.     It  was  adjudged  that  J.  took  an  estate 
for  life,  and  that  the  limitation  to  the  issue  was  a  descrip- 
tion of  the  person  who  was  to  take  the  estate  tail. 


(/)  Or  rather  that  the  issue  should  take  it. 
{g)  I  Eq.  Ca.  Ab.  184,  pi.  27. 

VOL.  JX.  Z 
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CHAP.  XXXIX. 

ObsexratioDB 
upon  Roe  ▼. 
GrewanABaek' 
house  Y.  WelU. 


Superadded 
limitation  to 
the  heira 
genemi  of  the 


issue. 


To  A.  for  life, 
remalBder  to 
his  isfoe  male 
and  their  hein. 


It  would  be  idle  to  attempt  to  distinguish  the  last  ease 
from  Moe  v.  Grew^  on  the  ground  of  the  words  "  only,"  and 
"  without  impeachment  of  waste,"  and  "  if  God  shall  bless 
him  with  any."  The  two  first  expressions  merely  shew 
that  the  testator  intended  to  confer  an  estate  for  life,  and 
nothing  more,  which  sufficiently  appeared  by  the  express 
limitation  for  life,  and  the  last  words  are  obviously  im- 
plied in  every  gift  of  this  nature. 

The  authority  of  Moe  v.  Grew  has  been  confirmed  by 
the  case  of  Hodgson  y.  Merest (h),  where  the  devise  was  to 
A.  for  the  term  of  his  natural  life  only,  and,  after  his 
decease,  then  to  the  issue  of  his  body,  and  to  the  heirs  of 
the  body  of  such  issue,  with  remainders  over ;  and  it  was 
held  that  A.  took  an  estate  tail. 

« 

It  is  also  established  that  the  addition  of  a  limitation 
to  the  heirs  general  of  the  issue,  will  not  prevent  the  word 
**  issue "  from  operating  to  give  an  estate  tail  as  a  word 
of  limitation  (t ).  This  position,  indeed,  may  appear  to 
be  encountered  by  the  well-known  case  of  Loddington  v. 
Kime  (Ar),  where  under  a  devise  to  A.  for  life^  vrithout 
impeachment  of  waste,  and  in  case  he  should  have  any 
issue  male,  then  to  stick  issue  male  and  his  heirs  for  ever, 
it  was  held  that  A.  took  an  estate  for  life  onfy^  with  a 
contingent  fee  to  his  issue  male. 

It  will  require  some  very  fine-spun  distinctions  to  re- 
concile this  case  with  subsequent  decisions.  In  King  v. 
BurcheU  (/),  the  testator  devised  to  J.  for  his  life^  and 
after  the  determination  of  that  estate  unto  the  issue  nude 
of  the  body  of  3.  lawfully  to  be  begotten,  and  to  their  heirs^ 
ajid  for  want  of  such  issue,  over ;  and  if  J.  or  his  issue 
should  alien  the  premises,  they  were  charged  with  £2000; 


{h)  9  Price,  666. 
(•}  See  same  rale,  as  to  hein  of 
the  body,  ante,  272. 


(Jc)    1  Salk.  224;    S.  C.  Lord 
Rayxn.  203. 
(0  1  Ed.  424 ;  ^.C.  Amb.  979. 
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Lord  Keeper  Henley  held  that  J,  waa  tenant  in  tail,  and  cwap.  zxxix. 
that  the  proTiao  was  repugnant  and  void :    his  Lordship 
distinguished  LoddingUm  i.  Kime^  because  there  the  re- 
mainder was  expressly  contingent. 

But  is  not,  it  may  be  asked,  every  remainder  to  a  Remark  on 
clafis  contingent  in  this  sense,  namely,  as  Respects  the  ▼.  a'i««. 
event  of  there  being  objects  to  claim  under  it  ?  Upon 
this  principle,  Sir  W.  Grants  in  EUon  v.  Eason  (m\  held 
that  the  words  '^  if  any,"  annexed  to  a  limitation  to  the 
heirs  of  the  body,  did  not  vary  the  construction.  It  is 
futile,  therefore,  to  attempt  to  preserve  Loddington  v. 
Kime  by  any  such  distinction.  The  case  is  clearly  over- 
ruled. 

Another  decision,  which  may  seem  to  militate  against 
the  rule  before  laid  down,  is  Doe  d.  Cooper  v.  CMis  (n), 
where  a  testator  devised  to  his  daughter  E.,  and  to  S.  the 
wife  of  W.,  to  be  equally  divided  between  them,  not  as . 
joint  tenants,  but  as  tenants  in  common,  viz.  the  one  ToS.  forUfe, 
moiety  to  E.  and  her  heirs  for  ever,  and  the  other  moiety  her  inae  and 
to  S.,  for  the  term  of  her  natural  life^  and  after  her  decease 
to  the  issue  of  her  ^orf^  lawfully  begotten  and  their  heirs  for 
ever.  (There  was  no  devise  over.)  The  question  was 
whether  S.  took  an  estate  tail  or  an  estate  for  Iier  life,  with 
remainder  in  fee  to  her  children ;  and  the  Court  decided 
in  favour  of  the  latter  construction.  Lord  Kenyon  observ- 
ing that  issue  was  either  a  word  of  purchase  or  of  limita- 
tion, as  would  best  answer  the  intent  of  the  devisor ;  and 
his  Lordship  remarked,  that  the  property  was  to  be  equally 
divided^  which  it  would  not  be  if  S.  were  held  to  take  an 
estate  tail ;  for,  in  that  case,  the  reversion  in  fee  of  that 
moiety  would  be  again  subdivided  between  the  heirs  of 
the  two  daughters. 

(»»)  19  Vm.  73.  («)  4  Dum.  &  E.  294. 

Z2 
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CHAP,  xtxix.       It  is  difficult  to  accede  to  the  reasoning  which  ascribed 
Remark  on  Doe  to  the  words  of  division  this  influence  on  the  constmc- 

tion,  since  they  were  merely  applied  to  the  corptis  of  the 
land,  not  to  the  inheritance.  At  all  events,  it  is  enough 
for  our  present  purpose  to  shew  that  the  case  was  decided 
upon  special  grounds,  and  not  in  opposition  to  the  doc- 
trine  that  a  limitation  to  the  heirs  of  the  issue,  super- 
added  to  the  devise  to  the  "  issue,*'  is  inoperative  to  vary 
the  construction.  As  such,  indeed,  it  would  have  been 
clearly  overruled  by  subsequent  cases. 

Thus,  in  Den7i  d.  Webb  v.  Puckey  (o),  the  testator  de- 
vised to  his  grandson  N.  for  life^  without  impeachment  of 
waste,  and  after  his  decease  to  th^  issue  male  of  his  body 
lawfully  begotten,  and  to  the  heirs  and  assigns  of  sudi 
issue  male  for  ever;  and  in  default  of  such  issue  male,  then 
over.  N.  suffered  a  recovery,  and  the  question  raised  was 
whether,  under  the  devise,  he  was  tenant  in  tail  or  tenant 
for  life  only.  The  Court  held  that  the  general  intention 
of  the  testator  was  that  the  male  descendants  of  his 
grandson  N.  should  take  the  estate,  and  that  none  of 
those  to  whom  the  subsequent  limitations  were  given 
should  take  until  all  such  male  descendants  were  extinct; 
and,  to  effectuate  this,  it  was  necessary  to  give  him  an 
estate  tail ;  for,  if  his  issue  took  by  purchase,  Lord  Ken- 
yon  thought  it  would  be  difficult  to  extend  it  to  more 
than  one  (/»),  and  that  even  if  the  words  comprehended  all 


To  A.  for  life, 
remainder  to 
hiaiflsneand 
to  the  keirt  and 
owi^nu  of  Boch 
lame. 


(o)  5  Durn.  &  E.  299. 
.{  (p)  His  Lordship  is  made  to  say, 
f*  It  has  been  contended  that  N.  took 
only  an  estate  for  life ;  if  so,  what 
estate  was  given  by  the  words,  '  to 
the  issue  male  of  his  body  lawinUy 
begotten,  and  the  heirs  and  assigns 
of  such  issue  male? '  Was  it  to  ex- 
tend to  more  than  one  son?     It 


would  be  difficult  to  extend  it  to 
more  than  one,  and  I  conceive  that 
the  eldest  must  have  taken  the  ab- 
soitUe  ifOerest  in  the  etUUe,  But  that 
would  have  defeated  the  devisor^s 
intention^  because  if  it  had  deteemdei 
[Qii.  devolved?]  to  that  one  son, 
and  he  had  died  without  making 
any  disposition  of  it,  it  would  hare 
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the  male  issue  as  tenants  in  common  in  tail,  yet  that  chap.  xx»ix. 
would  not  have  answered  the  devisor's  intention,  because 
there  were  no  words  to  create  cross-remainders  between 
them  (q).  But  it  was  held  it  was,  even  if  the  issue  would 
have  taken  by  purchase ;  yet  that,  being  a  contingent 
remainder,  it  was  destroyed  by  the  recovery  which  was 
suffered  before  the  birtb  of  issue,  so  that  the  defendanti 
who  claimed  under  the  recovery,  was  entitled  quacunque 
via  data. 

So  in  Frank  v.  Stovin  (r),  where  a  testator  devised  to  ToB.  forKfe, 
B.Jbr  lifcy  without  impeachment  of  waste,  with  power  to  hu  isiue  mde 
make  a  jointure  to  any  future  wife,  and  after  his  decease 
then  to  the  use  of  the  isstte  male  of  the  body  of  B,  lawfully 
b^otten  and  to  be  begotten,  and  their  heirs;  and  in  de- 
&ult  of  such  issue,  then  over.     B.  had  issue,  and  after- 
wards suffered  a  recovery  (s).     Lord  JEttenborofiffh  was  of 
opinion  that  the  case  was  governed  by  Roe  v.  GreWf  and 
accordingly  that  B.  took  an  estate  tail. 
Again,  in  the  case  of  Mogff  v.  Mogy  (/),  where  a  tes« 


gone  over  to  the  other  sons  of  the 
deyuor,"  i.  e.  by  descent,  for  if  it 
were  a  devise  in  fee  to  the  son,  of 
course  no  remainder  could  be  li- 
mited on  that  estate. 

(q)  They  would  clearly  have  been 
implied,  but  there  seem  to  have  been 
insuperable  obstacles  to  the  sug- 
gested construction. 

(r)  3  East,  544. 

(s)  Where  the  disentailing  assu- 
rance in  these  cases  is  not  executed 
until  after  the  birth  of  issue,  it  is 
necessary  to  decide  whether  the  de- 
visee had  an  estate  tail  or  not ;  for, 
if  not,  the  assurance  is  ineffectual  to 
defeat  the  claims  of  the  issue,  aa  on 
the  birth  of  issue,  if  they  took  by 
purchase,  the  estate  having  already 


vested  insuch  issue  was  unaffected  by 
the  act  of  the  tenant  for  life ;  but  it 
is  otherwise,  if  the  assurance  be  exe- 
cuted before  the  birth  of  issue,  when* 
the  remainder  is  contingent,  and 
consequently  destructible  by  what* 
ever  determines  the  estate  for  life. 
See  some  remarks  on  the  destruction 
of  contingent  remainders,  ante,  vol. 
1,  p.  786,  n. 

(t)  1  Mer.  664.  I  cite  this  case  Remark  on 
with  diffidence,  on  account  of  the  ^'^^^  ^'  ^^99- 
impossibility  of  asceiiaining  the 
precise  ground  on  which  it  was  de- 
cided ;  for  as  the  limitation  to  the 
issue,  as  purchasers,  of  children  bom 
and  to  be  bom,  would  liave  trans- 
gressed the  rule  against  perpetuities, 
possibly  this  circumstance  may  have^ 
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CHAP.  XXXIX. 

To  the  children 
of  A.  for  life, 
remainder  to 
their  iflsae  andf 
their  heira  aa 
tenant)  In  com- 
mon. 


Worda  « in  de- 
fault  of  snch  is- 
sue" inopera- 
tive to  vary  the 
construction. 


tator  devised  the  residue  of  his  messuages,  &c.  equaHy 
among  the  child  or  children  hegotten  and  to  be  begotten 
of  S.,  during  A?>,  her^  and  their  life  and  lives,  and  after  the 
decease  of  such  child  and  children  he  gave  the  same  unto 
the  lawful  issue  of  such  child  and  children  of  S.,  to  hold 
unto  such  issue,  his,  her,  and  t/ieir  heirs  as  tenants  in  com- 
mon, without  survivorship,  and  in  default  of  such  issue, 
over ;  the  Court  of  King's  Bench,  on  a  case  from  Chan- 
cery, certified  {%i)  that  the  children  of  S.  took  estates  taiL 

It  should  be  observed,  that  in  Frank  v.  Stomn  {a),  a 
learned  Judge  attempted  to  distinguish  that  case  and 
Denn  v.  Puckey  {y)  from  Doe  v.  CoUis  {z),  by  reference  to 
the  limitation  over  ^'  in  default  of  such  issue,"  v^hich  oc- 
curred in  those  cases,  (and  also,  it  will  be  seen,  in  Mogg 
V.  Mogg).  In  refutation  of  this  alleged  distinction,  it 
will  be  suflScient  to  refer  to  the  cases  discussed  in  the  next 


induced  the  Court  to  apply  the  doc- 
trine of  cj  pr^s,  but  to  which  there 
seems  to  be  this  objection,  that  it 
would  extend  the  doctrine  (which 
all  agree  has  already  been  carried 
quite  fax  enough)  to  cases  in  which 
an  estate  in  fae  simple  is  giren  to 
the  issue,  in  opposition  to  the  rule 
considered  to  haye  been  established 
by  the  authorities  (ante,  vol.  1,  p. 
260);  besides  which,  if  the  Court 
saw  a  very  decided  reason  for  hold- 
ing issue  to  be  a  word  of  purchase, 
why  was  not  the  devise  restricted  to 
the  children  (and  the  issue  of  chil- 
dren) who  were  bom  in  the  lifetime 
of  the  testator,  as  was  done  (though 
perhaps  unwarrantably)  in  certain 
other  devises  in  the  same  wiU,  un* 
der  which  the  ancestor  took  an  equi- 
table interest  only,  and  the  issue  a 
legal  remainder  (ante,  p.  36),  which 


two  limitations  being  of  diflRnrent 
quaUty,  could  not  unite  by  force  of 
the  rule  in  Shdk^s  cote?  For  these 
reasons,  I  have  continued  to  treat 
the  case  otMcgg  v.  Mogg  as  an  au* 
thority  for  reading  '^  Issue"  as  a 
word  of  limitation,  this  beings  as  I 
conceive,  the  least  exceptionable 
ground  to  which  it  can  be  referred ; 
though  it  is  admitted  that  in  apply- 
ing this  construction  to  a  case  in 
which  words  of  distribution  as  wdl 
as  words  of  limitation  were  intro- 
duced into  the  devise  to  the  iasue, 
it  goes  a  step  beyond  any  other  of 
the  modem  cases,  and  as  to  thisnltni 
point,  therefore^  id  not  to  be  re- 
lied on. 

(«)  1  Mer.  688. 

(jr)  3  East,  66\. 

(y)  Ante,  340. 

\z)  Ante,  330. 
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chapter,  establishing  that  this  expression,  following  a  de-  chap,  xxxix. 
vise  to  any  class  of  issue,  refers  to  those  objects.  If  iu 
the  case  of  a  devise  to  sons  or  children,  and  in  de&olt  of 
Buch  issue,  over,  the  clause  introducing  the  devise  over  is 
inoperative  to  vary  the  construction  of  the  prior  devise, 
can  it  have  more  power  where  following  an  express  devise 
to  issue,  explained  by  the  context  to  mean  sons  or  chil- 
dren ?  The  two  ciuses  seem  to  be  identical  in  principle  (a). 
If,  therefore,  in  Doe  v.  CoUisy  **  issue "  was  properly  con- 
strued to  mean  children,  the  words,  *^  in  default  of  mch 
issue,"  in  Denn  v.  Puckey  and  Frank  v.  Stomn,  (and,  we 
may  add,  in  Mogg  v.  Mogg\  ought,  according  to  the  class 
of  cases  just  mentioned,  to  have  been  read  '^  in  default  of 
such  chUdren^  But,  as  they  were  not  so  construed,  the 
inevitable  conclusion  is  that  Doe  y.  CoUiSy  so  far  as  it 
rests  on  this  distinction,  is  overruled ;  and  that  a  devise 
to  A.  for  life,  remainder  to  his  issue  and  the  heirs  of  such 
issue,  with  or  without  a  limitation  over^  confers  an  estate 
tail  on  A  (&). 

3.  It  might  seem  upon  principle  to  follow  that  words  words  of  modi. 
of  distribution  annexed  to  the  devise  to  the  issue,  or  any  giatent  with  » 
other  expressions  prescribing  a  mode  of  enjoyment  incon-  ^'^^  *^" 
sistent  with  the  course  of  descent  under  an  estate  tail, 
would  be  no  less  inoperative  than  superadded  words  of 
limitation,  to  turn  **  issue  *'  into  a  word  of  designation ; 
and  such  undoubtedly  is  the  doctrine  of  some  at  least  of 
the  cases. 


(a)  Two  recent  cases, subsequently  the  objects  of  the  prior  devise,  who- 

stated,  namely,  Jfyan  v.  Cowk^y  1  ever  they  may  b^,  and  that  those 

Lloyd  &  Goold,  10,  and  Carter  v.  objects  mean  issue  indefinitely  by 

BenUUl,  2  Beav.  661,  may  be  men-  the  effect  of  the  words  in  question, 

iioned  among  many  as  bearing  out  seems  very  muc]i  like  reasoning  in  a 

this  remark.  To  say  that  the  words,  circle. 

**  in  default  of  such  issue,"  refer  to  (p)  See  Hayes's  Inq.  302. 
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Thus,  in  Doe  d.  Blandford  v.  ApfUn{c\  where  a  testator 
To  w.  for  ufc,  devised  an  estate  at  A.  to  W.  for  life,  and  after  his  de- 

remainder  to 

and  amongat     cease  to  and  amofiast  his  isme^  and  in  de&ult  of  issue, 

his  iflsue,  and  in  * 

default  of  issue,  ovef ;   it  was  held  that  W,  took  an  estate  tail:    Lord 

Kenyon  and  Mr.  Justice  BvUer  reasoned  much  on  the 
words  limiting  over  the  property,  and  the  latter  admitted 
that  in  rejecting  the  words  "  and  amongst,"  they  went 
beyond  any  of  the  preceding  cases.  Mr.  Justice  Grose 
referred  the  decision  to  the  broad  (and,  it  is  conceiyed, 
the  tnie)  ground,  that  the  word  visiue  was  a  word  of  limi- 
tation, and  differed  from  children^  the  learned  Judge  citing 
the  declaration  of  Rainsfordy  J.  ((f),  **  that  the  word  issue 
is  ex  vi  termini  nomen  coUectivum,  and  takes  in  all  issues 
to  the  utmost  extent  of  the  family,  m  far  as  the  words 
heirs  of  t/ie  body  wotdd  do.^' 
Remark  on  The  authority  of  Doe  V.  Applin  was  denied  by  Eyre^ 

C,  J.,  in  Bumsdll  v,  Davy  {e\  and  by  Lord  Thurhw^  in 

Jacobs  v.  Amy  ait  (/),  bat  it  is  now  indisputable.     The 

fact  that  Lord  Thurlow^  in  deciding  Jacobs  v.  AmyaUy 

found  it  necessary  to  question  Doe  y.  Applin,  shews  that 

his  Lordship  saw  no  distinction  between  deyises  to  heirs 

of  the  body  and  isstiCj  in  regard  to  the  effect  of  superadded 

expressions. 

To  R.  for  life,        So,  iu  Doc  d.  Cock  V,  CoopcT  {g\  where  a  testator  de- 

his  issue  as  ien^  yiscd  lauds  to  his  ucphew  R.  for  the  term  only  of  his  na- 

with  devise    '  tural  life,  and  after  his  decease  he  deyised  the  same  to 

^^^'  the  lawful  issue  of  R.  as  tenants  in  common ;  but  in  case 

R.  should  die  without  leaying  lawful  issue,  then  after  his 
decease  the  testator  devised  the  lands  to  G.  in  fee.  It 
was  held  that  R.  took  an  estate  tail,  to  accomplish  the  ge* 


(c)  6  Dum.  &  E,  82 ;  and  see  8         <c)  1  Bos.  &  PuU.  216,  ante,  832. 
Id.  7,  n.  (/)  4  B.  C.  C.  642,  post. 

(d)  Finch,  282.  (g)  1  East,  229. 
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neral  intention,  and  by  implication  from  the  words  devising  cmap.  xxxix^ 
over  the  property  in  case  R.  should  die  vnthout  issue  (h). 

In  this  cajse,  even  if  the  issue  took  as  purchasers,  the 
contingent  remainder  to  them  had  been  destroyed  by  a 
recovery  suffered  by  R. ;  but  the  Court  decided  the  case 
unreservedly  on  the  other  point. 

With  the  two  preceding  cases  may,  it  is  conceived,  be 
classed  the  case  of  Ward  v.  JSevil  (i),  where  a  testator 
devised  a  messuage  &c.,  called  B«,  to  his  son  W.  during 
his  life,  adding  **  in  case  he  has  issues  then  it  is  my  will  imes  jointly  to 
that  they  should  jointly  inlierit  the  same  after  his  de- 
cease/' After  other  bequests  the  testator  devised  over 
the  whole  of  his  property  upon  W.'s  dying  without  issue. 
It  was  held  by  Lord  C.  B.  Alexander  that  W.  took  an 
estate  tail  in  B. 

It  must  be  admitted,  that  in  Doe  v.  Applin  and  Doe  v.  inflneiioe  of 
Cooper  Lord  Kenyan  and  most  of  the  other  learned  judges  dudng  deviae 
distinctly  grounded  their  judgment  on  the  intention  ap- 
pearing by  the  words  devising  the  property  over,  that  the 
estate  should  not  pass  to  the  ulterior  devisee  until  a  failure 
of  the  descendants  of  the  first  taker.  But,  it  may  be 
asked,  is  not  this  intention  equally  manifest  in  the  gift  to 
the  issue  in  the  devise  itself?  If  the  word  issfm  in  the 
clause  introducing  the  devise  over  cannot  be  satisfied 
without  letting  in  all  the  descendants,  how,  j^an  raiione^  can 
it  be  satisfied  in  the  prior  devise  by  a  narrower  construc- 
tion ?  Supposing  that  the  testator,  by  evincing  an  inten- 
tion that  the  issue  shall  take  in  a  manner  inconsistent  with 
the  devolution  of  the  property  under  an  estate  tail,  re- 
strained the  generality  of  that  term,  it  seems  to  be  a  neces* 
sary  corollary  to  this  proposition,  that  the  subsequent  words 

{h)  Notwithsiandiiig  that  Mr.  **  issae"  being  a  word  of  limitation, 
JuBtice  Grose^  in  Doe  v.  AppUn^  he  here  assumed  it  to  mean  chUdrm* 
(ante,  384),  argued  so  clearly  upon         (t }  1  You.  &  Jerv,  512, 
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CHAP.  XXXIX,  devising  the  property  over,  in  case  of  the  fiskilare  of  issue 

of  the  first  taker,  are  referable  to  the  same  objects ;  for, 
if  these  words,  following  a  devise  to  children  in  fee,  be,  as 
we  shall  presently  see  they  clearly  are,  merely  refer- 
ential {k\  then  a  fortiori  they  must  receive  the  same  con- 
struction when  the  testator  has  immediately  before,  and 
in  devising  this  very  property,  used  the  same  word  "  issue." 
In  truth,  the  reliance  which  has  been  placed  upon  the 
words  introducing  the  devise  over  is  quite  as  indefensible 
in  these  cases  as  where  the  preceding  devise  is  to  heirs  of 
the  body  (/) ;  and  it  appears  to  have  been  productive  of 
the  same  kind  of  mischief;  for  here^  as  therey  the  conse- 
quence is  that  in  several  subsequent  cases  the  word  issue 
has  been  cut  down  to  a  word  of  designation  upon  grounds 
such  as  those,  or  even  feebler  than  those,  adopted  by 
Lord  Kenyan  in  the  cases  under  consideration,  notzrith' 
standing  there  were  words  introducing  the  devise  over^  which 
always  served  to  conduct  his  Lordship  to  the  sound  condur 
sion  that  the  testator  meant  an  estate  tail. 

Passing  by  the  causes  of  Doe  d.  BumsaU  v.  Davy  (m) 
and  Doe  v.  Elvey  (n)  already  discussed,  which  fully  iUdiB- 
trate  this  observation,  we  come  to  the  more  recent  case 
of  Merest  v.  James  (o),  where  the  devise  was  to  the  use  of 
the  testator's  daughter  for  her  natural  life,  and  after  her 
decease  then  to  the  use  of  the  issue  of  her  body  lawfully 

Deviae  oTer  m   begottcu ;  and  iu  default  of  issue,  or  in  case  none  of  such 

^pedto ^auain    issuc  Uvcd  to  attain  the  age  of  twenty-one years j  then  over. 

tweniy^one.      q^  ^  ^^^  ^^^  Chauccry,  the  Court  of  Common  Pleas 

certified  that  the  daughter  took  an  estate^or  life  only. 
According  to  the  present  practice,  the  reasons  on  which 

{k)  Goodright  v.  Dunham,  Dotig.  (m)  Ante,  p.  332. 

264 ;   Ginger  d.   JVkUe  v.  White,  (n)  Ante,  p.  333. 

Willes,  348,  post.  (o)  4  Mooie,  327 ;  S.  C.  1  Brod. 

(/)  Ante,  p.  291.  &  Bin^^.  127. 
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tlie  certified  opinion  was  founded  do  not  appear;  but  the  chap,  xxxix. 
case  of  Crump  t.  Norwood  {p\  and  also  JDoe  v.  BumsaU^ 
were  much  relied  upon  as  authorities  for  the  constniction 
adopted  by  the  Court. 

The  solitary  ground  in  this  case  for  diverting  the  word  caae  or  Mereti 
"issue"  from  its  more  extensive  signification,  seems  to  ^^*'***' 
have  been  the  devise  over  in  case  of  the  issue  dying  under 
twenty-one,  which,  it  will  be  remembered,  is  precisely  the 
circumstance  that  both  Lord  Eldon  and  Lord  Redesdale^ 
in  Jesson  v.  Wrighly  considered  to  have  been  improperly 
allowed  to  control  the  construction  of  *' heirs  of  the 
body"  in  Doe  r.  Cr(^{q);  and  Lord  liedesdale  strongly 
denied  that  such  a  limitation  over  was  inconsistent  with 
giving  an  estate  tail  to  the  prior  devisee  (r).  The  case  of 
Merest  v.  James,  therefore,  goes  to  establish  a  distinction 
between  the  words  heirs  of  the  body  and  issue  in  reference 
to  the  force  of  expression,  or  the  degree  of  explicitness  or 
clearness  requisite  to  restrict  or  cut  down  the  term  to  a 
different  and  narrower  range  of  objects.  The  case  was 
decided  between  the  period  of  the  determination  of  Doe 
V.  Gqff'  in  the  Court  of  King's  Bench,  and  that  of  its 
being  overruled  in  the  House  of  Lords ;  and  this,  if  sub- 
sequent authority  were  wanting,  would  be  sufficient  to 
cast  a  shade  of  doubt  upon  the  decision ;  but  we  shall  find 
in  the  case  next  stated  a  doctrine  propounded,  which 
tends  to  place  devises  to  heirs  of  the  body  and  devises  to 
issue  on  a  widely  different  footing,  in  regard  to  the  effect 
of  superadded  words  of  modification  inconsistent  with  an 
estate  tail. 

The  case  here  referred  to  is  Lees  v.  Mosley  {s\  where 
^  testator  devised  certain  lands  unto  his  two  sons,  Henry 


(p)  See  ante,  p.  293.  {q)  Ante,  p.  290. 

(r)  See  Grimhuwe  v.  Pieiup,  9  Sim.  591.       {$)  1  You.  &  Coll.  689. 
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CHAP.  XXXIX.  James  and  Oswald  Fielden,  in  moieties  as  tenants  in  com- 
mon, in  such  manner  and  subject  to  such  charges  as  there- 
Power  of  dutri.  inafter  mentioned,  that  is  to  say,  as  to  one  moiety  thereof, 

bntion  in  fee  in    .       ■•  .  xt  t  ^        i*^  ^jt  •    j        j       w  • 

favour  of  issue    to  his  SOU  Henry  Jamcs  for  life,  unth  remainder  to  hu 

and  limitation       »       /•?•  jtjZ*  _t.*         i    •         •  z      i.  j 

over,  in  case  of  IdwftU  tsstic  am  their  respective  Aeirs^  in  such  snares  ana 
^"^^hould  at-  proportions^  and  subject  to  such  charges  as  he  {If.  J.)  should 
taintwenty-one.  ^^  j^^j  ^  ^^  appoint ;  but  in  cosc  hts  son  Henry  James 

should  not  marry  and  have  issuCy  who  should  attain  the  age 
of  twenty-one  years^  then  he  deyised  the  said  moiety  to  his 
son  Oswald  and  his  heirs  for  ever.  And,  as  to  the  other 
moiety  of  the  property,  the  testator  devised  the  same  to 
his  son  Oswald  and  his  heirs  absolutely  for  ever.  At  the 
date  of  the  will,  and  at  the  death  of  the  testator,  Henry 
James  Fielden  was  a  bachelor.  He  suffered  a  recovery 
of  his  moiety,  and  the  question  (raised  in  an  action  be- 
tween vendor  and  purchaser)  was  as  to  the  validity  of  the 
title  derived  under  such  recovery.  The  case  was  elabo- 
rately argued,  the  plaintiff  contending  that,  according  to  the 
true  construction  of  the  will,  there  was  a  gift  to  the  parent 
for  life,  with  remainder  to  the  children  in  fee ;  and  the 
defendants  insisting  that  Henry  James  Fielden  took  an 
estate  tail.  The  Court  decided  that  he  veas  tenant  for 
life  only.  Mr.  Baron  Alderson  (who  delivered  the  judg- 
ment of  the  Court)  drew  a  distinction  between  a  devise 
to  heirs  of  the  body^  which  he  considered  were  technical 
words,  admitting  but  of  one  meaning,  and  a  devise  to 
issue^  which  he  characterized  as  a  word  in  ordinary  use,  not 
of  a  technical  nature,  and  capable  of  more  meanings  than 
one ;  observing  that  it  was  used  in  the  Statute  Be  Donis, 
both  as  synonymous  with  children  and  as  descriptive  of 
descendants  of  every  degree,  and  though  the  latter  might 
be  its  prima  facie  meaning,  yet  the  authorities  shewed 
that  it  would  yield  to  the  intention  of  the  testator  to  be 
collected  from  the  will,  and  that  it  requires  a  less  demons 
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strative  conteai  to  shew  such  intention  than  the  technical  chap,  xxxiz. 
expression  ^^  heirs  of  the  body^^  would  do.  The  learned 
Judge  then  proceeded  as  follows: — "  The  Court  in  the  pre-  Judgment  of 
sent  case  have  to  look  to  the  terms  in  this  will,  in  order  der^  in 
to  ascertain  whether,  by  construing  the  word  '  issue '  here  le^  ^' 
as  a  word  of  purchase  or  of  limitation,  they  best  effectuate 
the  intention  of  the  devisor.  The  testator  begins  by  de- 
vising an  express  estate  for  life  to  his  son  Henry  James. 
He  then  devises  in  remainder  to  his  lav^l  issue.  If  it 
stopped  there,  it  would  be  an  estate  tail.  For  the  word 
'  issue'  might  include  all  descendants ;  and  here  all  being 
unborn,  no  assignable  reason  could  exist  for  distinguishing 
between  any  of  them.  And  then  the  rule  in  Shelley's  case 
would  apply,  and  would  convert  the  estate  for  life,  pre- 
viously given,  into  an  estate  tail.  But  the  testator  then 
adds,  *  and  their  respective  heirs  in  such  shares  and  pro- 
portions and  subject  to  such  charges  as  he  the  said  Henty 
James  should  by  will  or  deed  appoint.'  Now,  according 
to  the  case  of  Hockley  v.  Mawhey  (<),  the  effect  of  this 
clause  would  be  to  give  the  objects  of  the  power  an  inter- 
est in  an  equal  distributive  share,  in  case  the  power  were 
not  executed.  The  clause,  therefore,  is  equivalent  to  a 
declaration  by  the  testator,  that  the  issue  and  their  re- 
spective heirs  should  take  equal  shares,  but  that  Henry 
James  should  have  a  power  of  distributing  amongst  them 
the  estate,  in  unequal  shares,  if  he  thought  fit.  Now,  if 
issue  be  taken  as  a  word  of  limitation,  the  word  *  heirs ' 
would  be  first  restrained  to  ^  heirs  of  the  body,'  and  theu 
altogether  rejected  as  unnecessary.  The  word  ^respec- 
tive' could  have  na  particular  meaning  annexed  to  it ;  and 
the  apparent  intention  of  the  testator  to  give  to  Henry 
James  for  life,  and  afterwards  to  distribute  his  property 

{%)  3  Bro.  C.  C.  82,  post. 
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in  shares  amongst  the  issue,  wonid  be  frustrated.  On  the 
other  hand,  if  issue  be  taken  as  a  word  of  purchase,  de- 
signating either  the  immediate  issue  or  those  living  at  the 
death  of  Henry  James,  the  apparent  intention  will  be 
effectuated,  and  all  these  words  will  have  their  peculiar 
and  ordinary  acceptation.  If,  then,  the  will  stopped 
here,  it  would  seem  clear  that  the  Court  ought  to  read 
'  issue'  as  a  word  of  purchase.  Then  comes  the  deyise 
over.  '  But  in  case  my  son  Henry  James  shall  not  many 
and  have  issue  who  shall  attain  the  age  of  twenty-one, 
then  I  give  and  devise  to  my  son  Oswald  in  fee.'  Now, 
the  effect  of  such  a  clause,  if  superadded  to  a  remainder 
to  children,  would  be  to  shew  an  intention  to  give  a  fee 
to  the  children  on  their  attaining  twenty-one.  And  if  by 
the  former  part  of  the  will  the  same  estate  has  been  given, 
it  does  not  appear  to  be  sound  reasoning  to  draw  the  con- 
clusion that  such  a  clause  can  convert  the  estate  previously 
given  into  an  estate  tail.  In  £a>ct,  the  case  of  Doe  v. 
Bumsall  (u)  is  a  distinct  authority  on  this  part  of  the  caj9e. 
Upon  the  whole,  therefore,  we  have  no  doubt  in  this  case 
that  the  testator^s  intention  was  not  to  give  his  son  an 
estate  tail,  and  we  think  that  we  best  effectuate  that  in- 
tention by  construing  the  words  lawful  issue'  in  this  vnll, 
accompanied  by  their  context,  as  words  of  purchase ;  and, 
in  so  doing,  we  do  not  impugn  the  authority  of  any  de- 
cided case  to  be  found  in  the  books;  for  there  is  not  one 
in  which  these  words,  with  such  a  context  as  in  this  will, 
have  ever  been  held  to  be  words  of  limitation." 
Remark  on  The  casc  of  Lces  V.  Mosky^  may  be  considered  as  de- 

ciding that  under  a  devise  to  A.  for  life,  with  remainder 
to  his  respective  issue  in  fee,  in  such  shares  as  he  shall 
appoint,  with  a  limitation  over  in  case  of  his  dying  with- 

(h)  6  Dum.  &  E.  30,  ante,  832. 
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out   issue  who   should  attain  majoritj,  the   issue  take  chap,  xxxix. 

estates  in  fee  as  tenants  in  common,  and  A.  is  not  tenant 

in  tail.     It  may  be  also  collected  from  the  judgment, 

that  the  Court  (or  at  least  the  very  learned  Judge  who 

delivered  it)  would  have  arrived  at  the  same  conclusion 

if  the  devise  to  the  issue  had  been  simply  to  them  as 

tenants  in  common  in  fee,  without  any  devise  over;  in 

other  words,  that  if  a  testator  devises  lands  to  A.  for  life, 

with  remainder  to  his  issue  and  their  heirs  in  equal 

shares,  or  as  tenants  in  common,  the  effect  is  to  give  to 

A.  an  estate  for  life,  with  remainder  to  the  issue  in  fee. 

If,  however,  the  devise  was  so  framed  as  that  the  issue, 

if  they  took  as  purchasers,  would  have  an  estate  for  life 

only,  (a  circumstance  which  is  less  likely  to  occur  under 

a  will  made  or  republished  since  1837  than  any  other), 

it  is  conceded  that  the  leaning  to  the  construction  which 

makes  '*  issue"  a  word  of  purchase  would  be  less  strong, 

and  the  fate  of  the  devise  is  still  uncertain. 

The  recent  case  of  Tate  v.  Clarke  (jp)  shews  the  opinion 
of  Lord  Lanydale  on  this  much-controverted  point,  though, 
as  his  Lordship  decided  that,  in  the  events  which  had 
happened,  the  devise  to  the  issue  did  not  extend  to  the 
issue  claiming,  (because  their  parent  was  not  one  of  the 
designated  sisters  of  the  testator),  the  case  cannot  be  con- 
sidered as  an  actual  adjudication  on  the  subject. 

The  devise  was  to  the  testator's  widow  for  life,  with 
remainder  to  trustees  and  their  executors,  to  pay  costs, 
&c.,  and  to  divide  the  residue  of  the  rents  amongst  all  the 
testator's  brothers  and  sisters  **  who  should  be  living  at  «igsae"  oon- 
the  time  of  the  decease  of  his  (the  testator's)  wife,  and  to  word  of  Umita- 
their  issite,  male  and  female,  after  the  respective  deceases  ^°' 
of  his  said  brothers  and  sisters, ^or  ever;  to  be  equally 
divided  between  and  among  them'^     Lord  Langdale^  M.  R., 

(x)  1  Beav.  100. 
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CHAP.  XXXIX.  held  that  the  words  "  issue  male  and  female  "  were  to  be 
construed  as  words  of  limitation,  and  not  of  purchase ; 
and  that  the  children  of  a  sister  of  the  testator,  who  died 
in  the  lifetime  of  the  widow,  took  no  interest. 

"  The  word  *  issue,* "  his  Lordship  observed,  "  is  a  word 
of  limitation,  if  the  context  of  the  will  does  not  afford  suf- 
ficient reasons  to  construe  it  otherwise.  In  the  present 
will,  I  think  that  it  cannot  be  construed  in  a  sense  dif- 
ferent from  *  heirs  of  the  body ; '  and  if  the  words  *  heirs 
of  the  body '  had  been  employed,  I  think  that  neither  the 
superadded  words,  prima  facie  denoting  distribution,  nor 
the  want  of  a  gift  over,  in  default  of  issue,  would  have 
afforded  sufficient  reasons  for  construing  the  words  other- 
wise  than  as  words  of  limitation.  This  case  is  not  so 
strong  as  some  others  which  have  been  decided ;  for  the 
words  of  distribution  may  be  applied  to  the  brothers  and 
sisters  who  were  intended  to  be  first  takers,  and  the  words 
*  their  issue '  must  mean  the  issue  of  those  who  were  to 
take,  and  they  are  expressly  those  who  should  be  living 
at  the  death  of  the  wife ;  at  which  time  there  was  no 
brother  or  sister  living." 
Remark  on  It  will  be  pcrccivcd  that  in  this  case  the  devise  was  to 

the  issue  male  and  female^  which  perhaps  (where  unaccom- 
panied by  expressions  shewing  that  the  objects  were  to 
take  concurrently)  does  not  present  so  decided  an  incon- 
sistency with  an  estate  tail,  as  words  of  distribution,  since 
the  course  of  descent  under  an  estate  tail  general  does, 
in  point  of  fact,  embrace  persons  of  each  sex,  although 
not  in  general  simultaneousLy. 
Whether "  U-        It  is  observablc  that,  in  Lees  v.  Modey  (and  the  same 
word  of  p^^.*    remark  applies  to  many  other  cases),  it  does  not  distinctly 
fined  to'cw/-"     appear  whether,  in  pronouncing  "  issue"  to  be  a  word  of 
'''"''  purchase,  the  Court  intended  to  construe  it  as  synony- 

mous  with  children^  or  as  admitting  descendants  of  every 
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degree  (y).     The  latter,   it   is  presumed,  would   be  its  chap,  xxxix. 
construction  in  the  absence  of  a  restraining  context  (z). 
What  amounts  to  such  a  context  will  be  the  subject  of 
consideration  in  the  next  section,  which  this  remark  will 
serve  to  introduce. 

4.  If  tBe  testator  annex  to  the  gift  to  the  issue  words  of  "  imie"  ex. 

_  a  a  plained  to  mean 

explanation,  indicatmg  that  he  uses  the  term  **  issue  "  in  wm. 
a  special  and  limited  sense,  it  is  of  course  restricted  to 
that  sense. 

As  in  the  case  of  MandeoiUe  v.  Lackey  (a),  where  a  tes- 


ty) The  case  of  DaheU  y.  Welch, 
2  Sim.  319,  seems  to  bear  upon  this 
point,  and  &voan  the  more  enlarged 
constraction  of  the  term  ^'issae." 

A  moiety  of  certain  real  estate  was 
devised  to  D.  for  life,  remunder  to 
and  among  his  issue  as  he  should  by 
wiU  appoint,  remainder  to  his  issue 
living  at  his  death,  in  fee.  D.  made 
an  appointment  in  &your  of  his 
children  only,  though  he  left  also 
grandchildren  and  great-grandchil- 
dren. Sir  Z.  Shadwell,  Y.  C,  held 
the  appointment  to  be  invalid,  on 
the  ground  of  its  excluding  the 
donee's  grandchildren  and  great- 
grandchildren, who  were  objects  of 
the  power,  as  being  included  under 
the  denomination  of  issue.  The 
chief  argument  for  the  contrary 
construction  was  founded  on  a  pre- 
vious part  of  the  wiU,  in  which 
the  testator  had  bequeathed  person- 
alty to  A.  for  life,  and,  in  case  she 
should  leave  issue  living,  then  to  be 
paid  and  applied  among  «ieA  child 
or  children  in  such  proportions,  &c.. 


itricted  to 
ehUdren, 


as  A.  should  appoint ;  and,  in  de*  Iiiae  not  re- 
sult of  appointment,  among  such 
issue  in  equal  shares,  and,  if  but  one 
chUdy  the  whole  to  be  paid  to  such 
one ;  and,  in  case  there  should  be 
no  issue  of  A.  living  at  her  decease, 
or  if  they  should  all  die  before  attain- 
ing twenty-one,  then  over.  The  Vice- 
chancellor  thought,  that  the  word 
'*  children*'  meant  issue  in  this  in- 
stance, for  that  the  testator  could  not 
intend  that,  if  A.  left  a  grandchild 
and  no  child,  the  property  should  go 
over*.  At  all  events,  as  a  similar 
phraseology  vku  not  adopted  in  the 
latter  part  of  the  wiUy  the  word 
*^  issue"  must  be  considered  as  used 
in  the  sense  it  genertdfy  bears, 

(js)  As  to  the  mode  in  which  the 
several  degrees  of  issue  take  in  such 
cases,  see  ante,  pp.  33,  34. 

(o)  3  Ridg.  P.  C.  362.  Hayes's 
Inq.  148,  n.  See  same  principle  as 
to  heirs  of  the  body,  Ooodtitle  d. 
Sweet  V.  Herring,  1  East,  264,  and 
other  cases  stated  ante,  p.  300  et 
seq. 


.  *  Compare  this  with  ^an  v.  Cowley,  post,  p.  354,  and  Carter  v.  Bentall, 
poetyp.  355. 
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CRAP,  xzxix.  tator  devised  his  real  estate  in  certain  counties  to  K. 
during  his  life  only,  subject  to  a  certain  condition,  and 
after  the  determination  of  that  estate  to  M.'s  lawful  issue 
maley  and  the  lawful  issue  male  of  such  heirs,  the  eldest 
always  of  such  sons  of  M.  to  be  preferred  before  the 
youngest,  according  to  their  seniority  in  age  and  priority 
in  birth,  and  for  want  of  such  lawful  issue  in  M.  over: 
the  Court  of  King's  Bench  in  Ireland  held  that  M.  took 
only  an  estate  for  life,  which  was  affirmed  in  the  House 
of  Lords,  with  the  unanimous  concurrence  of  the  Judges, 
on  the  ground  that  the  word  "  issue  "  was  explained  to 
mean  "  sons."  The  Lord  Chancellor  said  the  subsequent 
words  of  explanation  seemed  to  him  to  point  out  the  sons 
of  M.  by  name,  as  the  persons  whom  the  testator  meant 
by  isstie  male. 
"Issue" ex-  So  iu  the  caso  of  Ryofi  t.  Cowley {J>\  where  a  testator 
\hudrtn.  "'^^  devised  and  bequeathed  to  trustees  freehold  and  leasehold 

and  other  personal  property,  upon  trust  for  his  daughter 
for  life ;  and  after  her  deceajse  the  rents  and  profits,  and 
interest  of  money,  he  gave,  devised,  and  bequeathed  to 
and  amongst  the  issue  of  his  said  daughter  lawfully  to  be 
begotten,  in  such  shares  and  proportions  as  she  should  by 
her  last  will  and  testament  appoint,  provided  such  ckUd 
or  children  should  arrive  at  the  age  of  twenty-one  years ; 
and  for  want  of  such  issue  of  his  daughter,  or  in  case  of 
the  death  of  such  issue,  and  of  the  death  of  his  wife,  the 
testator  devised  all  his  property  to  other  persons.  It  v?a3 
contended  on  behalf  of  the  daughter  that  the  word  "issue'* 
was  to  be  construed  as  a  word  of  limitation,  and  conse- 
quently that  she  took  an  estate  tail  in  the  freehold,  and 
an  absolute  interest  in  the  chattel  property.     But  the 


(&)  Lkfd Sf  Cfoold,  10.    See  alao     VoL  L,  p.  489;  Pnm  r.  OAame, 
MacheU  y.  Weeding^  8  Sim.  4,  ante,      11  Sim.  142. 
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Lord  Chancellor  (Sngden)  held  that  the  daughter  took  a  chap,  xxxix. 
life  interest  only.  "  The  term  *  issue/ "  he  observed, 
"may  be  employed  either  as  a  word  of  purchase  or  of 
limitation;  but  when  the  testator  adds,  ^provided  such 
child  or  children  shall  attain  twenty -one,  and  for  want  of 
such  issue,  then '  over,  he  translates  his  own  language ; 
and  clearly  shews  that  he  uses  the  word  ^  issue'  as  synony- 
mous with  child  or  children." 

Again,  in  the  case  of  Carter  v.  Bentall  (c),  where  a  tes-  ime  explained 
tator,  after  creating  certain  life  interests,  gave  the  produce  children. 
of  his  real  and  personal  estate  to  trustees,  upon  trust  to 
transfer  one  moiety  thereof  to  the  issue  of  his  daughter  S., 
to  be  paid  to  them  at  their  respective  ages  of  twenty-one ; 
and  if  only  one  child^  then  to  such  one  child,  for  his,  her, 
or  their  benefit.  And  the  testator  ordered  the  trustees  to 
lay  out  the  dividends  in  the  maintenance  of  such  "  issue ;" 
and  in  default  of  such  issue  over(e/) :  Lord  Langdde^  M.  R., 
held  that  the  word  "  issue  "  was  here  explained  to  mean 
children  {e). 

And  of  course  it  is  a  circumstance  favourable  to  the  Effect,  when 
construction  in  question,  that  the  testator  has  in  other  *<chudren" 
parts  of  his  will  used  the  words  "  children"  and  "issue  "  bec^Ledia- 
indifferently  (/).  ''"'''^''^• 


(e)  2  Bear.  551. 

{d)  The  chief  discussion  was, 
whether,  in  respect  of  the  <4her 
moiety,  a  gift  oyer  on  failure  of  issue 
of  the  testator's  moUier  and  daugh- 
ter (to  whose  children  no  gift  was 
made),  the  word  ^' issue*'  was  to  he 
read  '^children,*'  and  it  was  held 
not. 

{b)  See  a  similar  construction  ap- 
plied to  a  deed,  Campbell  r.  SavufySy 
1  Sch.  &  Lef.  281 ;  Swift  y.  JStcift, 
8  Sim.  168.   In  the  case  of  Stanor  y. 


Oitrwenj  5  Sim.  264^  a  testator  di-   Special  oon- 

rectedpersonaltyto  he  settled  in  trust  |^^f^^'^ 

for  his  niece  A.  for  life,  hut  to  deyolye   the  death,  in  an 

to  her  issue  at  her  death,  and,  feUing   "«»tory  truat, 

issue,  to  his  nephew  B.  It  was  held, 

that  the  trust  emhraced  the  children 

Hying  at  the  death  of  A.,  and  the 

issue  then  liying  of  any  deceased 

child  or  children.    It  wUl  he  oh- 

seryed  that  this  was  the  case  of  an 

executory  trust. 

(/)  Newland  y.  Oursham,  2  Moore 
&  Scott,  105. 
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Indeed,  in  a  very  recent  case,  it  waa  considered  to  be  a 
conclusive  ground  for  construing  the  word  "  issue  "  to  mean 
children^  that  the  testator  had  elsewhere  employed  it  in 
this  limited  sense  {g). 

But  of  course  the  word  "  issue  "  will  not  be  cut  down 
to  children  by  the  mere  circumstance  of  the  words 
** children"  and  "issue"  being  previously  used  synony- 
mously, if  in  those  prior  instances  there  was  fair  ground 
to  conclude  that  both  terms  were  used  in  the  sense  of 
issue  {h). 

A  leading  and  often-cited  example  of  the  word  ^  chil- 
dren" being  used  in  the  sense  of  issue^  is  Gale  v.  Ben- 
nett  (i),  where  a  testator  gave  real  and  personal  estate  to 


nine  word* 


{g)  Ridgewayy,  MunieUneJt,  Dra. 
&  War.  84.  In  this  case  Lord  Chan- 
Uniformity  of     ceUor  Sugdm  said,  '^  It  is  a  weU- 

couBtmetion  on  settled  rule  of  construction,  and  one 
recurrenoe  of 

to  which  from  its  soundness  I  shaU 

always  strictly  adhere,  nerer  to  put 
a  different  construction  on  the  same 
word,  where  it  occurs  twice  or  of- 
tener  in  the  same  instrument,  unless 
there  appear  a  clear  intention  to  the 
contrary."  To  this  proposition  no 
objection  can  he  advanced ;  but  it 
seems  not  entirely  to  dispose  of  the 
difficulties  attending  these  cases,  for 
the  question  stiU  is,  what  amounts 
to  such  '^  a  clear  intention  to  the 
contrary '*  as  wiU  take  any  given 
case  out  of  the  rule.  Different 
minds  may  (as  the  reports  abund- 
antly testify)  estimate  variously 
the  force  of  context  requisite  to 
outweigh  the  presumption  of  simi- 
larity of  intention  from  the  recur- 
rence of  the  same  expression.  Where 
a  term  is  in  some  instances  accom- 
panied by  an  explanatory  context^ 


and  in  other  instances  not,  a  Judge 
may  see  in  the  occasionid  omisaon 
of  the  explanatoiy  phrase  sufficient 
ground  to  infer  a  difference  of  in- 
tention in  the  respective  in8tancel^ 
of  which  thecaae  of  Do/^seff  v.  Wdt^ 
2  Sim.  320,  ante,  p.  953,  n.,  aff[>rdsan 
example.  In  such  cases,  the  general 
plan  of  the  wiU  must  be  regarded; 
and  if  we  find  that  the  testator's  dis- 
positive scheme  would  be  violated 
by  not  giving  to  any  term  a  uniform 
construction  throughout  the  will, 
the  argument  for  its  adoption  is 
very  strong.  Where  the  disposi- 
tions of  the  win  are  of  a  nature  not 
to  afford  any  such  light,  the  task  of 
its  expounder  becomes  very  embar- 
rassing. 

(A)  HkOMU  V.  Weleh^  2  Sim.  319, 
ante,  p.  353,  n. ;  and  see  farther  on 
this  point,  ante,  p.  36. 

(f)  Amb.  esi.  See  also  W^ 
T.  Blaehmany  1  Ves.  sen.  191,  ante^ 
p.  37 ;  S.  C.  nom.  Wyfh^  v.  Tkml- 
iion^  Amb.  555t 
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his  danghter  H.  for  life,  and  remainderi;  o  ber  children  at  chaf. 
twenty-one;  and,  in  default  of  such  issue,  then  to  his 
other  daughters  that  should  be  liying  at  the  time  of  the 
death  and  failure  of  issue  of  H.,  and  the  diiid  or  children 
of  such  of  his  other  daughters  as  should  be  dead,  as 
tenants  in  common  in  fee ;  but  such  children  to  take  only 
their  parent's  share ;  but  in  case  there  should  be  none  of  "  children 

held  to  mei 

his  other  daughters,  nor  any  isme  of  his  other  daughters  •«««." 
then  liying,  the  testator  bequeathed  oyer  the  property. 
H.  died  childless ;  and  it  was  held,  that  the  grandchild 
of  another  daughter,  who  died  in  the  lifetime  of  the  testa- 
tor^ was  entitled,  the  word  child  and  children  being  here 
used  as  synonymous  with  isme  (k). 

The  present  section  will  be  concluded  by  the  statement 
of  two  recent  cases  of  the  conyerse  kind,  namely,  in  which 
the  word  ^^  issue"  has  been  used  in  the  restricted  sense  of 
children.    In  one  of  these,  EUis  y.  Sdbj/  (/),  a  testator  be-  Bequest  to 
queathed  his  funded  property  upon  trust  for  A.  for  life,  to  goTem  prior 
and  after  his  decease,   should  he  haye  issue  lawfully  ''~* 

begotten,  whether  male  or  female,  to  pay  the  interest  for 
the  maintenance  and  education  of  such  isswy  if  more  than 
one,  share  and  share  alike,  and,  if  only  one,  for  the 
maintenance  of  such  one  during  his,  her,  or  their  nonage ; 
and,  on  their  attaining  the  age  of  twenty-one  years,  to 
transfer  the  same  to  them,  if  more  than  one,  and,  if  only 
one,  then  to  such  one ;  and,  after  the  decease  of  B.  (to 
whom  the  testator  had  giyen  the  diyidends  on  his  Bank 
stock  for  life),  he  gaye  the  diyidends  thereof  to  A.  for 
the  term  of  his  life,  and,  after  his  decease,  upon  trust  for 

{Jt)  Much  stress  in  the  arguments  construction   has   been    elsewhere 

at  the  bar  was  laid  on  the  &ct  of  shewn,  ante,  p.  69. 
there  being  no  child ;  bnt  the  inad-         (/}  7  Sim.  362. 
miflsibility  of  sach  a  principle  of 
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CHAP.  XXXIX.    the  lawful  children  or  child^  if  only  one,  of  A.,  in  such 

manner  as  he  (the  testator)  had  thereinbefore  willed  and 
directed  respecting  his  funded  property ;  and,  if  A.  should 
happen  to  die  without  issue  male  or  female  of  his  body 
lawfully  begotten,  then  oyer :  Sir  L.  Shadwdl,  V.  C,  was 
of  opinion,  that  the  words  "  die  without  issue  male  or 
female"  in  the  bequest  oyer  referred  to  children^  the  tes- 
tator haying  clearly  explained  himself  to  mean  children 
in  the  prior  gift  to  the  issue  male  and  female. 
"  Issue"  held         The  other  case  referred  to  is  Peel  y.  Catlow  (m),  where 
dren  by  refer,    a  tcstator  bequeathed  one-sixth  part  of  his  residuary  estate 
^ft!     ^^    '  amongst  the  children  of  his  late  sister,  Jane  T.,  to  be 

paid  at  twenty-one,  and,  in  case  any  such  child  or  children 
should  die  under  age  leaying  issue  liying  at  his,  her,  or  their 
decease,  their  shares  to  be  paid  to  the  issue  of  such  child 
or  children  respectiyely,  with  a  bequest  oyer  of  the  shares 
of  any  child  or  children  dying  in  minority  without  leay- 
ing issue,  to  the  suryiyors  and  the  issue  of  any  who  should 
haye  died  leaying  issue  as  aforesaid,  (such  issue  to  take 
no  greater  share  than  their  respectiye  parents  would  haye 
been  entitled  to,  if  liying).  And,  as  to  one  other  sixth  part, 
upon  trust  to  pay  the  interest  to  the  testator's  sister,  Mary 
C. ;  and,  after  her  decease,  to  pay  and  apply  the  said  share 
unto  and  amongst  her  issue,  and  to  be  payable  at  the  like 
times,  and  with  the  like  benefit  of  sunriyorship  and 
accruer,  and  in  like  manner  as  is  thereinbefore  expressed 
concerning  the  sutth  part  given  to  the  children  of  his  (the 
testator's)  hUe  sister,  Jane  T. ;  and,  in  case  the  testator's 
sister  Mary  should  die  without  leaying  issue  liying  at  her 
decease,  or,  leaying  any,  they  should  die  under  twenty- 
one,  and  should  leaye  no  issue  liying  at  his,  her,  or  their 
decease,  then  oyer :  Sir  X.  Shadu)eUy  V.  C,  was  of  opinion^ 

(m)  9  Sim.  372. 
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that  the  bequeat  to  the  ^*  issue"  of  the  testator's  sister  chaf.  xxxix. 
Maiy  most  of  necessity  be  taken  to  mean  children^  by 
force  of  the  terms  of  reference  to  the  prior  bequest  to  the 
children  of  Jane. 

It  may  be  observed,  in  support  of  the  construction  R«markon 
adopted  by  the  Court,  that  the  testator  had  used  the 
word  **  issue  **  in  the  sense  of  children^  in  reference  to  both 
the  share  of  the  children  of  Jane  and  the  share  of  Mary, 
namely,  in  the  clauses  which  provided  for  the  event  of  their 
respectively  dying  under  age  without  issue  living  at  their 
decease,  where  it  is  obvious  the  word  ^*  isstie''  necessarily 
meant  children^  as  a  minor  could  not  leave  issue  of  a  re- 
moter degree. 

5.  It  remains  to  be  observed,  that,  where  a  devise  to  a  limitation 

oyfctf  if  the  de- 

person  and  his  issue  (or  to  him  and  the  heirs  of  his  viaeeieaTeno 
body  (n) )  is  followed  by  a  limitation  over  in  case  of  his  death. 
dying  without  leaving  i^ne  living  at  his  deaths  the  only  effect 
of  these  special  words  is  to  make  the  remainder  contingent 
on  the  described  event.  They  are  not  considered  as  ex- 
planatory of  the  species  of  issue  included  in  the  prior 
devise  (o),  and,  therefore,  do  not  prevent  the  prior  devisee 
taking  an  estate  tail  under  it  (p).  The  result  simply  is, 
that  if  the  tenant  in  tail  has  no  issue  at  his  death,  the 
devise  over  takes  effect ;  if  otherwise,  the  devise  over  is 
defeated,  notwithstanding  a  subsequent  failure  of  issue. 

In  Doe  d.  Oilman  v.  Elvey  (9),  the  circumstance  of 
there  being  a  limitation  over  on  failure  of  issue  at  the 
death  of  the  prior  devisee  does  not  appear  to  have  given 

(n)  Wright  r.  P«arMm,  1  Ed.  hare  seen  (ante,  p.  330)  even  an 
1 19,  ante,  p.  272 ;  but  where  it  was  express  devise  to  A.  and  the  issue 
not  necessary  to  decide  its  effect  living  at  his  death  was  held  to  con- 
upon  the  remainder.  fer  an  estate  tail ;  but  this  is  a  con- 
Co)  See  Hutchinson  v.  StephenSy  1  struction  which  probably  would  not 
Keen,  240,  post.  be  universally  acquiesced  in. 
{p)  Indeed,  in  one  instance,  we         (q)  4  East,  313,  ante,  p.  333. 
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doubt,  it  is  conceived,  could  possibly  be,  whether  it  would 
have  the  effect  of  rendering  the  remainder  expectant  on 
the  estate  tail,  contingent  on  the  eyent  of  the  devisee  in 
tail  leaving  no  issue  ai  his  death  {r).  The  affirmative, 
however,  seems  to  be  the  better  opinion,  as  the  Courts 
would  hardly  feel  themselves  authorized,  without  a  con- 
text, to  reject  the  clause  "  living  at  his  decease."  But 
words  of  an  equivocal  import  would  certainly  not  have 
the  effect  of  subjecting  the  remainder  to  such  a  con- 
tingency {s). 


Bequest  over  {f)  See  an  instance  of  such  con- 

SuV^'a^^       struction.  appUed  to  personalty  in 
death,  following  ^o»    ▼•  Mitchelly    1    Madd.    467, 

where  personal  estate  was  be- 
queathed to  A.,  B.,  C,  and  D.,  as 
tenants  in  common,  and  to  the  issue 
of  their  respectiye  bodies;  but  in 
case  of  the  death  of  any  or  either  of 
them  without  issue  liying  at  the 
time  of  his  or  their  respectiye  deaths, 


beaaest  to  A 
and  B.  and 
their  iutte. 


then  oyer  to  the  suryiyors^  and  to 
the  issue  of  their  respectiye  bodies. 
It  was  held,  that  the  bequest  passed 
absolute  interests  to  A.,  B.,  C,  and 
D.,  subject  to  an  executory  bequest 
in  case  of  their  respectiyely  dying 
without  leaying  issue  at  their  de- 
cease. 

(«)  See  Broadhuni  y.  Morris,  2 
Bam.  &  Adol.  1,  ante,  p.  909. 
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WORDS  **  IN  DEFAULT  OF  ISSUE,"  &c.,  WHEN  REFERABLE 
TO  THE  OBJECTS  OF  A  PRIOR  DEVISE. 


I.  Preliminary  Remarks, 

II.  ContirucHon  in  regard  to  Per- 

sonaity, 

III.  In   rdaiicn    to   Real  Estate. 

1.    Where   the   expression   is 

**such  Issue:*    2.  Where  the 


reference  is  to** Issue *'  simpfy, 
S.  Conclusions  from  the  Cases, 
4.  Doehine  of  general  and  pair- 
ticular  Intention,  5.  Devises 
of  Reversions, 
IV.  Effect  of  recent  Enactment, 


I.  The  expression  which  forms  the  subject  of  consi-  PMiumnary 
deration  in  this  chapter  stands  pre-eminent  for  the  num-  **"*"  *' 
ber  and  yarietj  of  the  questions  of  construction  to  which 
it  has  given  rise.  The  offices  assigned  to  it  are  very  nu- 
merous, and  yary  of  course  with  the  context.  Following 
a  devise  to  heirs  general^  a  clause  of  this  nature,  we  have 
seen,  frequently  explains  the  word  "  heirs"  to  mean  heirs- 
special^  i.  e.  heirs  of  the  body,  and  cuts  down  the  estate 
comprised  in  the  prior  devise  to  an  estate  tail  (a),  unless 
there  is  ground  for  restraining  the  term  **  issue *"  to  issue 
living  at  the  death.  Preceded  by  a  devise  indefinitely  or 
expressly  for  life  to  the  person  whose  issue  is  referred  to, 
the  words  in  question  (occurring  in  a  will  which  is  subject 
to  the  old  law)  have  the  effect  of  enlarging  such  prior  de- 
vise to  an  estate  tail  (3),  unless  they  are  restrained,  as  be- 
fore suggested,  or  unless  there  is  an  intermediate  devise  to 
some  doss  or  denomination  of  issue  to  which  they  can  be 
referred.     To  determine  in  what  cases  the  latter  construe^ 


(a)  Ante,  Vol.  I.,  p.  488. 


(ft)  Ibid. 
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tion  prevails,  is  the  present  object  of  inquiry.  The  dis- 
tinctions which  the  authorities  present  require  particular 
attention,  and  they  will  be  found  upon  the  whole  to  be 
more  easily  reducible  to  a  few  general  propositions  than 
is  commonly  supposed.  It  will  be  proper  to  separate  gifts 
of  real  and  personal  estate;  for  as  the  construing  of 
the  words  in  question  to  import  a  general  failure  of  issue 
in  regard  to  personally  necessarily  renders  void  the  gift 
over  which  is  to  take  effect  on  such  contingency  (c),  the 
disinclination  of  the  courts  to  that  construction  is  evi- 
dently stronger  than  where  (as  in  reference  to  real  estate) 
they  have  the  effect  of  creating  an  estate  tail,  on  which  a 
remainder  can  be  limited. 


In  regard  to 
personal  estate. 


Preceded  by  a 
bequest  to 
ehUdren. 


Contingent  and 
confined  to 
children  of  a 
certain  class. 


II.  In  regard  to  personal  estate^  it  seems  to  be  clear  that 
words  denoting  a  failure  of  issue,  following  a  bequest  to 
children^  refer  to  the  objects  of  that  gift. 

As  in  Doe  d.  Lyde  v.  Lyde  ((/),  where  a  term  of  years  was 
bequeathed  to  G.  for  life,  and  after  his  decease  to  M.  for 
life,  and  after  the  decease  of  the  survivor  to  the  children 
of  G.^  share  and  share  alike,  and  if  G.  died  tnithout  issue  of 
his  body,  then  over ;  it  was  held  that  there  being  no  child 
of  G.  the  ulterior  gift  took  effect. 

So,  in  the  case  of  SaUceldy.  Vernon  (e)^  where  a  testator 
bequeathed  £1000  to  his  daughter  R.'s  child  or  children, 
to  the  number  of  four ;  and  if  she  should  have  a  greater 
number  than  four  living  at  his  decease,  then  he  be- 
queathed j£4000  to  be  divided  among  the  said  children 
who  should  be  so  living  at  his  decease^  to  be  paid  at  twenty- 
one  ;  but  if  his  daughter  should  happen  to  die  **  without 

(c)  Ante,  Vol.  I.,  p.  223.  534,  and  Farthing  v.  AUm^  2  Madd. 

{d)  1  Dum.  &  E.  596.    See  also      310,  but  as  to  which  see  post. 
Vandergught  v.  Bktkey  2  Yes.  jun.  (e)  1  Ed.  64. 
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issue^^^  then  he  bequeathed  the  said  legacy  over.     It  was     chap,  xl. 
contended,  that  the  ulterior  bequest  was  void,  being  after 
a  general  failure  of  issue;  but  Lord  NorthingUm  held, 
that  it  was  a  legacy  to  the  children,  if  there  were  any, 
and,  if  not,  to  the  substituted  legatees. 

And  a  similar  doctrine  prevailed  in  the  case  oi  Malcolm  "WithoatiMuc 

OS  aforesaid," 

V.  Tayhr  (/),  though  the  trust  for  children  was  confined  to  held  to  refer  to 

,  ,         objects  of  prior 

those  who  attained  a  prescribed  age ;  but  the  construction  gift. 
was  considered  to  be  aided  by  an  expression  in  the  context. 
The  testator  here  gave  certain  lands  and  all  the  resi- 
due of  his  money  in  the  funds  to  his  mother  and  his 
sister  M.,  for  their  lives  and  the  life  of  the  survivor, 
and,  after  the  decease  of  the  survivor,  to  such  of  the 
children  of  M.  as  she  by  deed  or  will  should  appoint;  and, 
in  default  of  appointment,  to  be  equally  divided  among 
the  said  children,  their  heirs  and  assigns;  the  funded 
property  to  be  an  interest  vested  in  and  paid  to  them  or 
the  survivors  or  survivor,  being  sons,  at  twenty-one ;  or, 
being  daughters,  at  twenty-one  or  marriage.  And  in  case 
M.  shotdd  die  wiihout  issue  of  her  body  lawJuUy  begotten^ 
then  the  testator  devised  the  estate  to  the  children  of  A. 
in  fee ;  and  in  case  M.  should  die  without  issue  as  afore" 
said,  the  testator  gave  the  residue  of  his  money  in  the 
funds  to  J.,  and  after  his  decease  to  his  (testator's)  eldest 
son.  M.  died  unmarried;  whereupon  a  doubt  arose  as 
to  the  validity  of  the  bequest  over  to  J.,  which  of  course 
failed  if  the  words  referred  to  an  extinction  of  issue  at  any 
time.  It  was  held  by  Sir  J.  Leach,  M.  R.,  and  afterwards 
by  Lord  Brougham,  that  the  words  "  without  issue  as 
aforesaid"  meant  without  such  issue  of  M.  as  were  objects 
of  the  preceding  gift  of  the  funded  property,  i.  e.  the 
children;  his  Honor  observing,  that  it  was  a  reasonable 

(/)  2  Ru88.  &  Myl.  416. 
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effect  upon  failure  of  the  prior  gift,  and  is  a  substitution 
in  that  event.  This  was  the  plain  intention  of  the  tes- 
tator with  respect  to  the  real  estate ;  and  it  was  to  be 
supposed,  when  real  and  personal  estate  were  given  to- 
gether, that  the  testator  had  the  same  intention  with 
respect  to  the  funded  property  and  the  real  estate.  In 
Lord  Brotyham's  judgment  there  is  much  criticism  on 
the  words  ^'  as  aforesaid,"  which  his  Lordship  considered 
to  refer,  not  to  the  objects  of  the  inmiediatelj  preceding 
devise,  but  to  the  more  remote  antecedent,  the  legatees 
of  the  stock,  which  seems  to  have  been  rather  a  nice 
question. 

Where  the  prior  gift  is  expressly  to  "  issue,"  though 
restricted  by  the  context  to  issue  of  a  particular  class,  or 
existing  at  a  prescribed  period,  it  seems  more  obvious 
to  apply  to  the  objects  of  such  prior  gift,  the  words  im- 
porting a  failure  of  issue,  (the  term  being  identical  in 
both  clauses,)  than  where  the  prior  gift  is  in  favour  of 
children. 
Words  held  to       Thus,  iu  the  case  of  Leeming  v.  Sherratt  (y),  where  a 

be  refereotial  •^ 

to  prior  gift  to  tcstator  bequeathed  to  each  of  his  children  £1000,  to  be 

paid  at  twenty-one ;  but  as  to  the  girls,  one  half  to  be 
placed  out  at  interest,  to  be  secured  from  the  control  of 
any  husband,  the  interest  in  the  mean  time  to  be  paid  to 
them,  and  the  principal  to  be  disposed  of,  in  such  manner 
as  they  might  direct,  to  their  issue;  but  in  case  they  should 
die  without  issue^  the  testator  gave  the  principal  among  the 
survivors  of  his  children :  Sir  J.  Wigram^  V.  C,  was  of 
opinion  that  the  original  bequest  applied  to  issue  living 
at  the  death  of  the  children,  and  that  the  gift  over,  on 
the  failure  of  "  issue,"  referred  to  the  same  objects. 
In  two  earlier  cases,  however,  a  different  construction 

{g)  18th  April,  1842 ;  6  Jur.  603. 
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seems  to  have  prevailed.     Thus,  in  Andree  v.  TF'arrf(A),     chap,  xl. 
where  a  snm  of  £5000  stock  was  bequeathed  to  A.  for  life,  ^^'^^Jf '" 
and  in  case  he  should  many  any  woman  with  £1000  for-  J^^'ri  r 
tune,  then  the  testator's  will  was,  that  the  £5000  should  ^^'J^'*"- 
be  settled  on  his  wife,  and  the  issue  of  stick  marriage;  but 
in  case  A.  died  leaving  no  issue  of  his  body  lawfully 
begotten,   then   over:    Sir  T.  Plumer^  M.  R.,   was  of 
opinion,  that  **  issue"  in  the  ulterior  gift  could  not  be 
confined  to  issue  of  such  marriage  as  before  mentioned, 
and  that  therefore,  A.  having  left  issue  not  of  such  a 
marriage,  the  gift  over  failed. 

The  strong  tendency  of  the  recent  cases  towards  the 
referential  construction,  suggests  a  doubt  whether  the 
doctrine  of  this  case  would  now  be  followed. 

So,  in  the  case  of  Campbell  v.  Harding  (f),  where  a  Referentiaicoii. 
testator  bequeathed  to  his  adopted  daughter,  Caroline  jected. 
Harding,  £20,000  Three  per  cent.  Consols,  and  his  house 
and  landed  property  at  Culworth ;  but  in  case  of  her  death 
without  lawful  issue,  then  the  testator  willed  the  money 
so  left  to  her  to  be  equally  divided  betwixt  his  nephews 
and  nieces  who  might  be  living  at  the  time{Jc\  and  the  land 
&c.  at  Culworth  to  his  nephew  J.  H.;  and  the  testator 
requested  his  friends  C.  and  S.  to  be  guardians  for 
Caroline  Harding,  and  if  she  married,  it  must  be  with 
their  consent,  and  "  the  property  to  be  solely  settled 
upon  herself  and  her  children^  and  in  no  way  charged  or 
alienated."  It  was  contended,  that  the  words  ^Meath 
without  lawful  issue"  in  this  case,  meant  death  without 
having  had  any  such  issue  as  would  have  taken  under 
the  settlement  subsequently  directed  by  the  testator,  and 
not  death  without  issue  indefinitely;  but  it  was  held  by 
Sir  L.  Shadwdk  V.  C,  and  afterwards  by  Lord  Brougham 

(A)  1  Ru8s.  260.  heU,  8  Bligh,  N.  S.  469. 

(•)  2  RuaB.  &  Myl.  390 ;  ^.  (7.  in         (*)  Vide  ante,  Vol.  I.,  p.  256,  n. 
Dom.  Proc.  nom.  Candjf  y,  Oamp^ 
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Remark  on 
Campbell  ▼. 
Harding. 


Lord  CotteH' 
ham*9  state- 
ment of  the 
general  doc- 
trine. 


in  affirmance  of  his  decree,  and  ultimately  by  the  House  of 
Lords,  (where  the  case  was  very  elaborately  argued,)  that 
the  words  could  not  be  restricted,  and  consequently  that 
Caroline  Harding  (who  had  died  unmarried)  became 
absolutely  entitled  to  the  stock.  Lord  Brougham  con- 
sidered that  the  introduction  of  the  direction  to  settle 
the  stock  on  the  marriage  of  the  legatee,  did  not  vary  or 
affect  the  construction  which  was  to  obtain  in  the  alter- 
native event  of  her  not  marrying  at  all  {k). 

The  frame  and  language  of  the  will  in  this  case  were 
peculiar,  and  it  must  not  be  considered  as  intrenching 
on  the  general  principle  of  construction  exemplified  in 
the  preceding  cases.  That  principle  was  recognised,  and 
forcibly  stated  by  Lord  CoUenham^  in  the  case  of  EUi- 
combe  v.  Gompertz  (/),  where  his  Lordship  held,  that  the 
words  *^from  and  immediately  after  the  decease  of  all 
the  sons  and  grandsons  of  my  said  son  J.  J.,"  were  con- 
fined to  such  sons  and  grandsons  as  were  embraced  by 
the  preceding  gifts,  a  construction  which  supported  the 
validity  of  the  ulterior  gift  (m).  His  Lordship  thus  stated 
the  general  doctrine :  '^  Provision  is  made  for  certain 
members  of  a  class  answering  a  particular  description, 
and  then  a  gift  over  is  made  on  failure  of  the  class.  If 
it  be  clear  that  the  whole  of  the  class  were  not  to  take, 
the  gift  over,  though  made  to  depend  on  the  failure  of 
the  whole  class^  will  be  construed  to  take  place  upon 


(Jk)  Thia  case  was  cited  as  a  lead- 
ing authority  by  Sir  KnigJu  Bruee^ 
V.  C,  in  the  case  of  Pye  v.  Lintoood, 
(June29,1842,  reported  6  Jur.  618) ; 
but  as  in  the  events  which  had  hap- 
pened it  was  unnecessary  for  his 
Honor  to  decide  whether  the  words 
importing  a  failure  of  issue  applied 
to  the  objects  of  the  preceding  be- 
quest to  **  children,"  or  extended  to 
jssue  indefinitely,  the  case  of  Pye  v. 


lAnwood  has  reaUy  no  connection 
with  the  present  subject  of  discus- 
sion. The  material  question  was, 
whether  the  words  referred  to  issue 
Hying  at  the  death,  (vide  next  chap- 
ter), which  construction  the  Court 
(it  is  considered  most  properly)  ne- 
gatived. 
(0  3  Myl.  &  Craig,  127- 
(m)  The  wiU  was  found  too  long 
and  special  for  insertion. 
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the  failure  of  that  description  of  the  class  who  were  to  crap.  xl. 
take ;  and,  on  the  other  hand,  if  it  appear  that  all  the 
class  were  intended  to  take,  although  some  only  are 
enumerated,  and  the  gift  over  be  upon  the  failure  of  the 
whole  class,  the  Court  will  adopt  such  a  construction  as 
will  extend  the  benefit,  in  the  best  way  the  law  will 
admit,  to  the  whole  class." 

So,  in  the  case  of  Trickey  v.  Trickeyiri)^  where  a  testa-  words  held  to 
tor  bequeathed  the  residue  of  his  personal  estate  to  his  jecu  of  prior 
daughter  A.  for  life,  and  after  her  decease  to  her  children  ^^' 
at  twenty-one ;  and  in  case  any  of  such  children  should 
die  under  twenty<one,  and  hare  one  or  more  children  who 
should  survive  A.,  and  live  to  attain  the  said  age,  the  last- 
mentioned  children  should  be  entitled  to  their  parents' 
share ;  provided  that,  in  case  any  child  of  A.  should  die 
under  twenty-one,  his,  her,  or  their  share  or  shares  should 
go  to  the  survivors  of  the  said  children,  and  the  issue  of 
any  deceased  child  or  children,  who  should  marry,  and 
die  under  the  said  age ;  provided  further,  that  if  there 
should  be  no  child  of  A,,  or  there  being  any  suchy  no  one 
cliild  living  to  attain  the  age  of  twenty-one  yearsj  nor  leave 
any  issue  who  should  attain  thereto^  then  over :  Sir  J.  Leach, 
M.  R.,  held,  that  the  gift  over  must  be  intended  to  take 
effect  on  failure  of  the  former  gifts ;  and  as  such  former 
gifts  were  confined  to  those  grandchildren  who  should 
survive  (and  who  should  therefore  necessarily  have  been 
bom  in  the  lifetime  of)  the  daughter,  the  ulterior  bequest 
was  valid  (o). 

(»)  3  My.  &  Keen,  560.  that  which  is  the  subject  of  the  pre- 

(o)  Although  in  the  cases  of  El-  sent  chapter ;  yet,  as  the  general 

licombe  v,  GomperiZy  and  Tricky  v.  principle  was  much  discussed,  and 

Tricksy  above  stated,  the  expression  as  these  cases  exemplify  the  applica- 

which  connected  the  prior  and  ul-  tion  of  the  doctrine  to  bequests  of 

tenor  gifts  did  not  correspond  with  personalty,  they  appeared  to  call  for 
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In  defiiolt  of 
tuckiasae. 


Where  the  words  are  not  "in  default  of  issue"  simply, 
but  "  in  default  of  such  issue,"  it  is  clear  that  whatever 
be  the  class  of  issue  included  in  the  preceding  gift,  whe- 
ther children,  sons,  or  daughters,  and  whatever  the  extent 
of  interest  given  to  those  objects,  the  bequest  over  in 
default  of  such  issucy  is  construed  to  mean  in  default  of 
such  children^  sons^  or  daughters  (p). 


In  regard  to 
real  estate. 


Preceded  by  a 
devise  to  chil- 
dren in  fee; 


III.  With  regard  to  real  estate  also,  it  is  clear  that  the 
words  "  in  default  of  such  issue,"  following  an  express 
devise  to  any  particular  branch  of  issue,  as  children,  sons, 
or  daughters^  will  be  construed  to  refer  to  the  issue  be- 
fore described;  that  is,  as  meaning  in  default  of  "^uci" 
children,  sons,  &c.  (q).  And  in  cases  of  this  clafis,  (as 
distinguished  from  those  which  form  the  subject  of  the 
next  section,)  this  rule  prevails,  whether  the  objects  of 
such  preceding  devise  take  estates  of  inheritance,  or  only 
estates  ^/br  life. 

The  reported  cases  supply  numerous  examples  of  each 
kind. 

In  Doe  d.  Comberbach  v.  Perryn  (r),  and  Rejp  v.  Mar- 
quess  of  Stafford  {s),  the  words  "in  default  of  such  issue" 
following  a  devise  to  children  in  fee  were  held  to  refer  to 
such  children. 

In  Doe  d.  Tociejf  v.  Chinnis  (<),  and  Doe  d.  Liversage 


insertion  in  this  place.  EUioombe  ▼• 
Oomperie  was  cited  as  a  leading  an- 
thority  by  Sir  James  Wigram  in 
Leming  v.  SherraU,  6  Jurist,  663, 
ante,  p.  864. 

(j>)  Maddox  v.  StaineSy  2  P.  W. 
421 ;  iS'.  a  in  Dom.  Proc.  3  B.  P.  C. 
Toml.  ed.  106 ;  Stanly  y.  Leighy  2  P. 
W.  685 ;  and  see  3  Myl.  &  Craig,  153. 

{q)  LahimiUer  y.  Drac^,  Amb. 


204^220;  Defmd.Briddomv.Page, 
II  East,  603,  n. ;  3  Dum.  &  East, 
87,  n. ;  H<gf  y.  Lord  Coveniryy  3 
Dum.  &  East,  83 ;  Doe  d.  Comber- 
bach  y.  Perryny  Id.  884 ;  QoodHOe 
d.  Swee^  y .  Herring y  I  East,  264^  and 
other  cases,  ante,  p.  300. 

(r)  3  Dum.  &  East,  484. 

(«)  7  East,  521. 

(0  4  Taunt.  313. 
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T.  Vauffhan{u)y  the  same  constniotion  was  given  to  a     chap.  xl. 
devise  to  children,  (without  words  of  limitation,)  with  a  —^  chudren 

for  life ; 

devise  over,  "  on/ailure  of  such  issue;"  and  also  in  Ashley  v. 
Ashley  (<r),  where  a  similar  devise  was  followed  by  the 
words,  for  "  vrant  of  such  issue." 

In  Denn  d.  Briddon  v.  Page{y)y  the  limitations  of  the  — todanghten 
will  were  to  the  first  and  other  sons  in  tail  male  in  strict 
settlement,  and  in  de&ult  of  such  issue,  to  all  and  every 
the  daughtersy  (vnthout  words  of  limitation,)  and  in  de- 
fatdt  of  such  issue^  over ;  Lord  Mansfield  held  that  the 
daughters  took  estates  for  life  only;  but  his  lordship 
said,  "  If  after  the  limitation  to  the  daughters  the  words 
had  been,  *  and  if  they  die  without  issue^  we  would  have 
implied  an  estate  tail  {z) ;  but  here  the  words  are  *  such 
issue,'  which  can  only  mean  the  issue  before  mentioned."  The 
case  of  Hay  v.  Earl  of  Coventry  {a)  was  precisely  similar. 

So  in  Doe  d.  Phipps  v.  Lord  Mtdgrave  {b\  where  the  —to  sons  in 
devise  being  to  the  first  and  every  other  son  in  tail  male, 
*^  failure  of  such  issue  "  over,  the  latter  words  were  treated 
as  merely  referring  to  the  preceding  devise. 

Again  in  Foster  v.  Romney  (c),  where  the  devise  was  —to  boiu  for 

life 

to  A.  for  life,  and  after  his  decease  to  his  sons  succes- 
sively, (without  words  of  limitation,)  and  in  default  of  such 
issue  over,  it  was  held  that  A.  and  his  sons  took  for  life 
only,  the  words  *^such  issue"  meaning  such  sons. 

This  decision  must  be  considered  as  overruling  Lomax 
V.  Hdmden  (rf)j  a^d  Evans  d.  Brook  v.  Astley  {e\  unless 
these  cases  can  be  referred  to  their  special  circumstances. 

(tf)  6  Sim.  358.  (6)  5  Durn.  &  E.  320. 

(j;)  1  Dowl.  &  Ryl.  52 ;  S.C.6  {e)  11  East,  594.    See  also  Good- 

B.  &  Aid.  464.  tight  d.  Uoyd  v.  J<me$,  4  Man.  &  S. 

Cr)  3  Durn.  &  Eu  87,  n. ;  11  East,  88.    Purcell  y.  Puredly  2  Drury  & 

603,  n.  Warren,  219,  n. 

(jr)  See  post.  (d)  1  Yes.  sen.  296. 

(a)  3  Durn.  &  E.  83.  (e)  3  Burr.  1570,  stated  ante. 

VOL.  n.  B  B 


370  WORDS   '*IN   DEFAULT  OF   ISSUE,"  ETC. 

CHAP. XL.      Lord  Kenyofii^g)  certainly  so  treated  the  latter.     The 
Remarks  on      case  of  Robifison  Y.  RcMnsoH  (h)  would  be  in  the  same 

Robinaon  v.  ,  , 

RoHnwn,  Roe    predicament,  were  it  not  that  the  word  "  wn,"  in  the  de- 

▼.  GreWt  Prank 

▼.  siwin,        rise  in  that  case,  appears  to  have  been  regarded  sa  a 

word  of  limitation  (i),  and  consequently  the  first  taker 
was  properly  held  to  be  tenant  in  tail,  without  imposing 
on  the  subsequent  words,  '*  in  default  of  swA  issue,"  the 
office  of  conferring  that  estate,  to  which,  indeed,  upon 
every  sound  principle  of  construction,  they  appear  to  be 
inadequate.  The  cases  just  stated,  establishing  that  ex- 
'  pression  to  be  purely  referential,  are  decisive  authorities 
against  the  stress  which  in  some  parts  of  the  discussion 
of  Robifisan  v.  Robinson  was  laid  on  these  words. 

The  same  observation  applies  to  Roe  v.  Grew  (k)  and 
Frank  v.  Stomn  (Z),  in  both  which,  unless  the  construc- 
tion of  an  estate  tail  were  warranted  by  the  word  "  issue  *' 
in  the  devise,  (as  it  clearly  was,)  such  estate  could  not 
have  been  raised  by  the  words  ^^  in  default  of  such  issue*' 
following  it.  Much  reliance,  however,  was  placed  on 
these  words,  in  the  former  case  by  the  Chief  Justice,  and 
in  the  latter  at  the  bar. 

Of  course  where  the  word   "  issue "  occurring  in  an 

express  devise  to  issue,  is  therein  explained  to  mean 

children^  the  words  in  default^  or  for  want  of  such  issuer 

immediately  following,  are  construed  in  default  of  such 

children  (m). 

'•  Sach  issue "        But  in  ouc  instaucc  the  words  **  such  issue,"  preceded 

devise  to  first    by  a  devisc  to  first  and  other  sons  and  their  heirs,  were 

and  their  heirs,  held  to  refer  to  the  heirs  of  the  sons.     Thus  in  Letcis  d. 


{g)  3  Dam.  &  £.  87.  323. 

(A)  1  Burr.  38 ;   S.  C.  in  Dom.  {k)  2  Wils.  322. 

Proc.  3  B.  P.  C.  Toml.  ed.  108.  {[)  3  East,  648. 

(t)  See  Lord  KenyovCB  judgment         (m)  Rytm  y.  Ond^^   Llojd  & 

in  Doe  v.  Mufgrave,  6  Dum.  &  E.  Goold,  Cas.  temp.  Sngd.  7. 
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Ormond  v.  Waters  («),  where  the  devise  was  to  the  tes-  chap.  «.. 
tator's  eldest  son  for  life,  remainder  to  a  trustee  to  pre- 
serve contingent  remainders,  remainder  to  the  first  and 
other  sans  of  the  testator's  ddest  son  and  their  heirs^  and^^ 
VHmt  of  such  issue,  to  his  second  son  B.  for  life,  with  simi- 
lar remainders ;  it  was  held  that  the  word  "  issue"  in  the 
limitation  over  referred  to  the  heirs  of  the  sons,  and  con- 
sequently that  they  took  successive  estates  tail,  which 
would  effectuate  the  apparent  intention  of  the  testator  to 
continue  the  estates  in  his  iamily. 

This  is  a  strong  case,  inasmuch  as  there  was  an  ante-  Remark  on 
cedent  class  of  issue  to  which  the  clause  might  have  heen  wateni 
applied ;  hut  as  the  words  "  first  and  other "  evidently 
imported  that  the  sons  were  to  take  successively  (o),  there 
was  no  mode  of  giving  effect  to  that  intention  except  to 
cut  down  the  fee-simple  of  the  sons  to  an  estate  tail. 

In  Ginger  d.  White  v.  White  (/>),  C.  J.  WiUes  read  a  de-  —on  doctrine 
vise  to  children  and  their  heirs  successively  as  conferring  Omger  t. 
an  estate  tail  only,  though  he  distinctly  held,  as  we  shall 
presently  see,  that  the  subsequent  words  importing  a  fail- 
ure of  issue  referred  to  the  children  themselves  {q).  The 
learned  Judge  seems  even  to  have  thought  that  a  gift  over 
in  defSftult  of  male  children  to  female  children,  and  in  de- 
£Ei.ult  of  female  children  to  a  person  who  was  their  cousin, 
explained  heirs  to  mean  heirs  of  the  body,  '*  because  the 
male  children  could  not  die  without  heirs  if  any  of  their 
sisters  were  living,  and  the  female  children  could  not  die 
without  heirs  if  the  cousin  were  living"  (r) :  but  he  evi- 
dently confounded  a  remainder  with  an  alternative  limita^ 
Hon,  in  other  words,  he  failed  to  distinguish  between  a 
devise  over  if  the  children  should  die  without  heirs,  and 

(n)  6  East,  237.  (q)  See  post,  372. 

(o)  See  ante.  Vol.  I.  p.  32.  (r)  See  as  to  this  doctrine,  ante, 

(j>)  Wmes,  352,  stoted  post.  p.  238. 

bb2 
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Effect  where 
prior  devise  is 
in  faToar  of  a 
•ingle  child. 


General  posi- 
tion dedndble 
from  the  caaea. 


a  devise  over  if  there  should  be  no  children.  With  the 
latter  the  doctrine  to  which  he  refers  has  no  connection. 

It  remains  only  to  mention,  as  a  recent  case  autho- 
rizes (f ),  that  even  where  the  prior  devise  embraces  a 
single  child  only,  the  words  ^  for  want  of  such  issue"  are 
construed  for  want  of  such  child,  and  not  to  have  the 
effect  of  conferring  an  estate  tail  on  the  parent  of  that 
child. 

In  this  state  of  the  authorities,  then,  the  proposition 
seems  undeniable,  that  the  phrase  '^  in  default  of  such 
issue,"  "  for  want  of  such  issue,"  or  **  on  failure  of  such 
issue,"  following  a  devise  to  any  class  of  issue,  or  even 
to  any  individual  child  or  other  descendant,  is  simply 
and  exclusively  referential,  and  does  not  enlarge,  or  in 
any  manner  affect  any  of  the  prior  estates. 


In  defiuilt  of  ia- 
aae  cenerally 
(without  the 
word  iuek). 


2.  It  is  well  settled  also,  that  words  importing  a  feulure 
of  issue  (without  the  word  such),  following  a  devise  to 
children  in  fee-simple  or  fee-tail,  refer  to  the  objects  of 
that  prior  devise,  and  not  to  issue  at  large. 

Thus,  in  (jinger  d.  White  v.  White  (<),  where  a  testator 
devised  a  house  to  his  son  J.,  (subject  to  an  undivided 
interest  given  to  a  daughter  during  widowhood,)  and 
after  the  determination  of  that  estate,  to  the  male  chil- 
dren of  J.  successively,  one  after  another,  as  they  should 
be  in  priority  of  age,  and  to  their  heirs;  and  in  default  of 
such  male  children,  to  the  female  children  of  J.  and  their 
heirs;  and  in  case  J.  should  die  without  issue,  then  over  to 
the  testator's  grandson  W.,  and  his  heirs.  One  question 
was,  whether  the  last  words  in  italics  did  not  give  an 
estate  tail  by  implication ;  and  it  was  held,  that  they  did 
not.     Willes,  C.  J.,  said,  that  the  word  "issue"  meant 

(«)  Doe  V.  CharUim,  1  Soott,  N.  R.  290,  ante,  p.  327. 

(0  WiUes,  348. 
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suck  issue  as  the  testator  had  mentioned  before,  and  he  could     chap.  xl. 
mean  no  other,  for  he  had  devised  the  estate  before  to  all 
J/s  sons  and  daughters. 

It  seems  that  the  learned  Judge  considered  that  the 
children  took  estates  tail,  on  a  ground  which  has  been 
already  alluded  to  (t^). 

So,  in  the  case  of  Goodright  d.  Docking  y.  Dunham  (<r),  Words  held  to 
where  a  testator  devised  to  his  son  J.  for  life,  and  after  obj^  of  prior 
his  death  to  all  and  every  his  children  equally,  and  their      ^' 
heirs;  and  in  case  his  son  died  without  issue,  then  unto 
his  (the  testator's)  two  daughters,  and  their  heirs ;  L'ord 
Mansfield,  without  hesitation,  held,  that  the  limitation 
over  was  the  same  as  if  it  had  been  **  in  case  the  son  had 
died  without  children,** 

Again,  in  the  case  of  Malcolm  v.  Taylor  (j/),  where  a 
testatrix  devised  (among  other  things)  the  moiety  of  an 
estate  in  Jamaica  to  her  mother,  and  her  sister  Maria 
Taylor,  for  their  lives,  and  the  life  of  the  survivor,  and 
after  the  decease  of  the  survivor,  to  such  of  this  children 
of  Maria  Taylor  as  she  by  deed  or  will  should  appoint ; 
and  in  default  of  appointment,  then  the  said  moiety  to  be 
divided  equally  between  the  said  children,  their  heirs  and 
assigns  for  ever ;  and  if  but  one,  then  to  such  one  child, 
his  or  her  heirs  and  assigns  for  ever ;  and  in  case  the  said 
Maria  Taylor  should  die  without  issue  of  her  body  law'^ 
fully  begotten,  then  the  testatrix  devised  the  moiety  in 
question  over  to  other  persons :  and  it  was  considered  as 
clear,  that  these  words  referred  to  the  children  who  were 
the  objects  of  the  prior  devise. 

A  different  construction,  however,  seems  to  have  pre*  Univported 
vailed  in  the  unreported  case  of  Clonmert  v.  WhitaJcer^  WhUaiter!^^^' 

(ff)  Ante,  871.  I>oe  y.  Seliy,  2  Bam.  &  Cres.  926, 

(j?)  Dong.  261.  ante.  Vol.  I.,  p.  790 ;  and  Tarhuet  t. 

(jf)  2  RiiaB.&  Myln.416.  See  also      Tarbuci,  post,  975. 
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CHAP.  XL.  with  a  note  of  which  the  Author  has  been  faYoured.  A 
testator  devised  unto  his  three  sons,  Thomas  Emmett, 
George  Emmett,  and  John  Emmett,  share  and  share 
alike,  all  his  freehold,  leasehold,  and  personal  estate  and 
effects.  And  he  also  further  bequeathed,  that,  in  cam 
of  the  demise  of  either  of  his  said  sons,  the  said  estate 
should  be  equally  divided  between  his  surviving  sons ;  and 
if  his  sons  had  issue,  his  (the  son's)  diild  or  thiidren  shaM 
Estate  tau  im-  6e  eutitkd  to  the  father^ s  slMLre.  And  in  case  thejf  all  died 
bdngTdert'  °^^  fvithotU  issue^  then  his  freehold  estate  or  estates  situated 

in  South  Street,  Peckham,  should  devolve  to  the  heirs  of 
his  late  brother  Thomas  Emmett»  to  be  equally  divided. 
The  three  sons  suffered  a  common  recoveiy,  and  the 
question,  on  a  bill  for  specific  performance  filed  by  a 
person  who  claimed  under  the  recoveiy,  and  had  con- 
tracted for  the  sale  of  the  estate,  was,  whether  the  fee- 
simple  was  acquired  by  their  recovery.  The  Judges  of 
the  Common  Pleas  (to  whom  a  case  had  been  sent  from 
the  Court  of  Chancery)  certified,  that  Thomas  Emmett, 
Oeoji^e  Emmett,  and  John  Emmett  who  suffered  the 
recovery,  took  such  an  estate  as  would  have  enisled 
them  to  make  a  good  title,  whereupon  Lord  £3don  de- 
creed the  specific  performance  of  the  contract  {z). 
Observation  on  Here,  it  will  be  observed,  the  devise  was  suflicient  to 
whi^eJ.'      carry  the  fee  to  the  children  by  the  force  of  the  word 

**  estate,"  and  yet  the  parent  was  held  to  be  tenant  in 
tail*  In  the  absence  of  any  intimation  as  to  the  precise 
ground  of  the  decision,  it  would  be  too  much  to  consider 
this  case  as  shaking  the  rule  of  construction  dednoible 
from  the  three  last  casea 

It  will  be  observed,  that  in  all  the  preceding  cases,  the 
devise  over  was  on  the  devisee  for  life  dying  without 

{»)  8Ui  August,  1807,  M£L 
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ifisne,  (not  without  leaving  issne).     It  should  seem,  how-     chap,  xl. 
eTer,  that  the  introduction  of  the  word  **  leaving  "  would 
not  Taiy  the  construction,  inasmuch  as  the  phrases  "  with- 
out issue,"  and  **  without  leaving  issue,"  have  (we  shall 
hereafter  find)  been  held  to  be  undistinguishable,  in  re- 
gard to  their  importing  an  indefinite  failure  of  issue  in 
reference  to  real  estate.     This  remark,  however,  is  made  ms.  cm  of 
with  great  diflidence,  as  it  may  seem  to  clash  with  an  i^imck.  ' 
opinion  expressed  by  Lord  Cattenham^  (when  Master  of  the 
Rolls,)  in  the  case  of  Tarbudc  v.  Tarbuck  (a),  where  James 
Tarbuck,  by  a  will  dated  the  17th  of  June,  1806,  devised 
his  lands  at  Bamhill  to  his  son  James  for  his  life,  and 
after  his  decease  to  all  the  children  of  James,  lawfully  to 
be  begotten,  and  to  their  heirs  and  assigns  for  ever,  as 
tenants  in  common ;  and  if  but  one  child,  then  to  such  Demise  to  chii. 

dren  in  fee  foU 

only  child,  his  or  her  heirs  and  assigns  for  ever.  And  lowed  by  deriae 
the  testator  chained  the  lands  with  the  payment  of  an  without  leamng 
annuity.  The  testator  then  gave  all  his  other  lands  to 
his  son  Jonathan  and  his  children,  in  similar  terms,  also 
charged  with  an  annuity.  And  in  case  the  testator's  son 
James  s/iould  happen  to  die  without  leaving  lawful  issue, 
then  the  testator  gave  the  lands  devised  to  him  to  his 
(testator's)  son  Jonathan,  his  heirs  and  assigns;  and  in 
case  the  testatot^s  son  Jonathan  should  happen  to  die  without 
leaving  lawful  issue,  then  the  testator  gave  the  lands  de^ 
vised  to  him  to  his  (testator's)  son  James,  his  heirs  and 
assigns  for  ever.  But  if  both  the  testator's  said  sons  shotdd 
happen  to  die  unthout  leaving  lawful  issue,  then  he  gave  the 
whole  of  the  said  hereditaments  to  his  nephews  and 
nieces  in  fee.  The  testator's  sons,  James  and  Jonathan, 
both  died  in  the  testator's  lifetime,  James  leaving  a  son, 
who  also  died  in  the  testator's  lifetime.     Jonathan  died 


(a)  At  the  RoUb,  2iid  Feb.  1836,  MS. 
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CHAP.  XL.     a  bachelor.     Sir  C.  C.  Pepys,  M.  R.,  held,  that  in  these 
events  the  devise  over  failed,  on  the  ground  that  the  son 
of  James  would,  if  he  had  survived  the  testator,  have 
ta.ken  an  estate  in  fee,  and  therefore  the  lapse  of  such 
devise,  instead  of  letting  in  the  ulterior  devisee,  occa- 
sioned intestacy  (b). 
**  Issue  "held        "  ^^^  ^^  question,"  said  his  Honor,  "  to  be  consi- 
chUd^Tn^^b-     dered  is,  what  estates  would  James  and  Jonathan  have 
Sd^ii^f^'  *^®^  ^^  **^®y  survived  the  testator  ?     On  the  part  of 

the  nephews  and  nieces  it  was  contended  that  they  had 
estates  tail,  upon  the  ground  that  the  gift  over,  being  to 
take  effect  in  case  either  died  without  leaving  lawful  issue, 
is  postponed  until  an  indefinite  failure  of  issue,  and  there- 
fore creates  an  estate  tail.  This  rule  has  been  adopted 
for  the  purpose  of  giving  effect  to  the  general  intent  of  the 
testator,  manifested  in  his  devises  over  depending  on  a 
fibilure  of  issue  generally,  in  order  to  give  a  chance  at 
least  of  succession  to  persons  who,  though  they  can- 
not claim  under  a  particular  gift,  are  included  in  the 
general  description  of  issue.  That  rule  does  not  apply 
where  this  object  is  not  to  be  attained,  and  amongst  the 
exceptions  is  the  very  case  which  occurs  here ;  namdy, 
a  gift  to  A.  for  life,  with  remainder  to  the  children  of  A. 
in  fee  ;  that  is,  the  children  of  A.  in  fee  generally,  and  a 
gift  over  on  the  death  of  A.  without  issue,  which  means 
suck  issue,  that  is,  children.  This  was  the  case  of  Good^ 
right  V.  Dunham  (c),  which  is  precisely  in  point  on  this  sub- 
ject. In  such  cases  the  general  term  '  issue '  is  construed 
to  mean  that  particular  description  of  issue  before  speci- 
fied, namely,  children.  It  waa  indeed  in  this  case,  as  it 
has  been  in  former  cases,  contended,  that  such  construc- 
tion is  a  restricting  of  the  meaning  of  the  term  issue,  be- 

{b)  As  to  this  doctrine,  vide  post.  (c)  Ante,  373. 
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cause  thereby  children's  children  would  be  excluded  in  chap,  xl. 
the  event  of  their  parents'  death  before  the  testator's 
death  (cO ;  but  this  argument  has  not  prevailed  against 
the  rational  construction  of  making  the  gift  over  depend 
on  the  failure  of  the  object  before  distinctly  specified. 
Such  were  the  cases  of  Blackbom  v.  Edgley{e\  and 
Morse  v.  Marquess  of  Ormonde  {g).  I  am  therefore  of 
opinion,  that  if  James  and  Jonathan  had  survived  the 
testator  they  would  have  taken  estates  for  life,  with  re- 
mainder to  their  children  in  fee,  with  gifts  over,  in  the 
event  of  there  being  no  children  at  the  respective  times  of 
the  death  of  the  tenants  for  life.  If  they  had  so  survived 
the  testator,  it  is  clear  the  gift  to  the  nephews  and  nieces 
could  not  have  taken  effect,  for  that  gift  is  only  to  take 
effect  in  the  event  of  James  and  Jonathan  not  having  law* 
fill  issue,  that  is,  children  according  to  the  above  con- 
struction ;  and  James,  at  the  time  of  his  death,  had  a  son 
James,  who  survived  both  his  father  and  uncle  Jonathan." 

As  in  this  case  the  child,  whose  existence  was  held  to  Remark  on 
have  defeated  the  devise  over,  survived  the  parent,  the  Tarhw:k  ▼. 
devisee  for  life,  it  was  not  necessary  to  consider  whether 
the  words  in  question  meant,  without  having  had  a  child, 
or  without  leaving  a  child  living  at  his  decease,  and  there- 
fore the  opinion  of  the  M.  R.  on  this  point  must  be  re- 
garded as  extra-judicial :  and  though  even  then  that  opin- 
ion is  entitled  to  great  weight,  yet  it  seems  to  present  a 


(<Q  But,  according  to  Ooodiight 
T.  Dwnhamy  and  Malcolm  y.  Taylor, 
a  chUd  on  its  birth,  or  at  the  death 
of  the  testator,  takes  a  vested  fee, 
which,  of  course,  in  the  event  of  that 
child  snhsequently  dying  in  the 
lifetime  of  the  tenant  fbr  life,  leaving 
isBue,  would  descend  to  such  issue,  if 
not  otherwise  disposed  of. 


(e)  1  P.  W.  600,  ante. 

(^)  6  Madd.  99,  ante.  TheM.  R. 
also,  it  seems,  adverted  to  the  fact 
of  the  children  of  James  and  Jona- 
than taking  as  tenants  in  common ; 
and  on  this  point  cited  the  cases  of 
Doe  V.  Elveyy  4  East,  313 ;  OrOkm 
V.  Haward,  6  Taunt.  94. 
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more  legitimate  subject  for  critical  examination.  The 
construction,  it  is  conceived,  is  not  only  unsupported  by 
analogy,  but  is  most  inconvenient,  as  it  divests  the  interest 
of  a  child,  in  the  event  of  his  dying  before  his  parent, 
though  he  might  leave  twenty  descendants  of  various  de- 
grees. Indeed,  if  the  words  in  question  are  not  held  to 
be  simply  referable  to  the  objects  of  the  preceding  devise, 
(as  in  Good/righi  v.  Dunham^  and  that  class  of  cases,)  it 
would  seem  to  be  even  better  to  construe  them  as  denoting 
a  £a;ilure  of  issue  of  every  degree  living  at  the  decease,  than 
the  failure  of  surviving  children.  An  example  of  the  former 
of  these  two  species  of  construction  is  afforded  by  the  case  of 
Ifutckinson  v.  Stephens  (A),  where  the  devise  was  to  H.  for 
his  life,  and  after  his  decease  to  the  child  and  children  of 
H.  lawfully  to  be  begotten,  at  his,  her,  or  their  respective 
ages  of  twenty-one  years,  if  more  than  one,  as  t^iants  in 
common ;  and  if  there  should  be  but  one  child  living  at 
his  decease,  then  in  trust  for  such  only  child  at  twenty- 
one  :  but  in  case  H.  should  die  without  leaving  any  issue  of 
his  body  living  at  the  time  of  his  decease^  then  over.  H. 
had  two  children,  both  of  whom  died  in  his  lifetime,  cme 
of  them  leaving  children  who  survived  H.  Lord  Laangdale^ 
M.  R.,  held,  that,  in  the  event  which  had  happened^  the 
children  took  estates  in  fee-simple  as  tenants  in  common. 
Remark  on  In  this  casc  the  words,  ^^  if  there  shall  be  but  one  child 

stephma.     '   Hving  at  his  decease^**  appeared  to  supply  a  plausible  argo*. 

ment  for  reading  the  word  "  issue,"  subsequently  occurring 
in  juxtaposition  with  the  same  words,  in  the  sense  of 
childreny  and  its  rejection  serves  to  shew  the  strong  dis- 
inclination of  the  Courts  to  adopt  a  construction  which 
exposes  the  vested  interest  of  a  child  to  be  divested  on 
decease  within  a  given  period,  although  leaving  issue  who 

(A)  1  Keen,  240. 
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surviye  thai;  period ;  and  hence  the  case  tends  to  confirm     chap.  xl. 
the  remarks  made  on  Lord  Cottenham^s  construction  in 
Tarbuck  y.  Tarbuck. 

It  seems,  that  where  the  testator  not  merely  devises  Effect  when 
over  the  property  in  the  event  of  the  parent  dying  with-  faUan  of  Imm 
out  iflsae,  bnt  goes  on  to  proyide  for  the  contingqncy  of  jectsof^r^  ' 
the  is9ue  also  dying  without  issue,  the  effect  is  to  cut     ^^' 
down  the  fee-simple  of  the  children  to  an  estate  tail  (i) ; 
although^  it  will  be  observed,  by  this  construction  two 
different  meanings  are  given  to  the  word  ^'  issue  "  in  the 
same  sentence  (A:). 

In  the  case  of  Ive^  v.  Legge  {l)^  this  construction  was  <«  in  defaoit 
gLvean  to  the  phrase  '*  in  de&ult  thereof"  following  a  de* 
vise  to  the  parent  for  life,  with  remainder  to  the  chil- 
dren in  fee.  It  was  held  to  refer  to  both  the  children 
and  the  heirs  of  the  children ;  and,  as  the  devisee  over 
stood  in  the  relation  of  unde  to  the  children,  (so  that 


(f)  Doe  d.  Barnard  ▼.  Beat^m, 
cit.  3  Wilfl.  224 ;  bat  as  the  words 
wer^  **  in  de&nlt  of  such  issue/' 
the  case  hardly  seems  to  fall  within 
the  present  section.  The  devise  was 
to  £.  for  life,  and  after  her  decease 
to  sneh  issue  of  the  body  of  £.  as 
ahould  be  then  living,  and  to  the 
heirs  of  sach  issae;  and  if  there 
should  be  only  snch  issue  one  child, 
then  the  wh(de  to  that  one  child 
and  its  heirs ;  and  if  two  or  mow 
children,  then  to  such  two  or  more 
and  their  heirs,  as  tenants  in  com- 
mon: and  in  case  £.  should  die 
withovt  issue  then  living,  or  in  ease 
aUtuehkiue  should  diewUhotU  isstte, 
so  that  the  descendants  of  her  body 
should  be  dead  without  issue,  then 
to  B.  and  F.  in  fee.    It  was  held. 


that  £.  took  an  estate  for  life  only,  q,^  ^(  dq^  y, 

with  remainder  to  her  issue  [quiere  Beatom. 

children]  in  tail,  with  a  vested  re* 

malnder  to  B.  and  F.     See  also 

Souihby  V.  JStoneAousey  2  Ves.  jun. 

611 ;  SmUh  v.  Horlocky  7  Taunt. 

129. 

(k)  But  the  fovoe  of  this  objec- 
tion is  somewhat  weakened  by  the 
fact  that  the  word  **  issue  "  in  this 
position,  must  be  used,  in  the  first 
instance,  in  a  restricted  sense,  since 
the  failure  of  such  first-mentioned 
issue  is  treated  as  an  event  distinct 
from  the  failure  of  the  issue  subse- 
quently mentioned,  which  of  course 
would  be  involved  therein  if  the 
word  ^^  issue  "  denoted  issue  indefi- 
nitely. 

(0  3  Dunk.  &  £.  488,  n. 
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there  could  not  be  a  failure  of  their  heirs  while  he  lived,) 

the  word  "  heirs"  was  read  heirs  of  the  body  (m). 
Afigumcnt  for        It  mav  be  observed,  that  whatever  tends  to  narrow  the 

referential  con-  i.    i«      x  •      j   •      xi,  j      •        j.      • 

Btniction  weak-  range  of  objects  comprised  in  the  express  devise  to  issue 
eTerra^rictB*  of  a  Certain  class  or  denomination,  tends,  in  the  same 
objectoT         degree,  to  weaken  the  ground  for  construing  subsequent 

words  importing  a  failure  of  issue,  to  refer  exclusively  to 
those  objects.  Thus,  the  circumstance  of  the  prior  gift 
to  children  being  restricted  to  such  as  should  attain  a 
particular  age,  was  considered  to  exert  this  kind  of  in- 
fluence upon  the  construction  in  the  case  of  Doe  d.  Rew 
V.  Lucraft  {n)^  where  a  testator  devised  certain  heredita- 
ments to  A.  and  B.  and  their  heirs,  in  trust,  nevertheless, 
as  to  one  undivided  moiety  for  N.,  his  heirs  and  assigns, 
for  ever ;  and,  as  to  the  other  moiety,  in  trust  for  such 
Sim  of  his  (testator's)  by  his  then  wife  as  shotdd  first 
attain  the  age  of  twenty-one  years^  as  and  when  such  son 
should  attain  such  age,  and  for  his  heirs  and  assigns  for 
ever;  but  in  case  he  (testator)  should  depart  this  life 
without  leaving  a  son,  or,  leaving  such,  none  should  live 
to  attain  the  age  of  twenty-one  years,  then,  as  to  the  last- 
mentioned  moiety,  in  trust  for  his  (the  testator's)  daughievy 
«/.,  if  she  shotdd  live  to  attain  the  said  age  of  twenty-one years^ 
and  for  her  heirs  and  assigns  for  ever;  but,  in  case  J. 
should  depart  this  life  under  that  age,  then  unto  A.  and 
B.  and  their  heirs,  in  trust  for  such  otiier  his  (testator's) 
daughter  by  his  then  wife  as  should  first  live  to  attain  the 
age  oftwenty-one  years,  and  for  her  heirs  and  assigns  for 
ever ;  but  shotdd  he  {testator)  depart  this  life  without  leaving 
issue,  then  he  gave  the  entirety  of  the  said  hereditaments 
unto  A.  and  B.  and  their  heirs,  in  trust  for  N.  in  fee. 

(»»)  Ante,  p.  238.  (n)  1  Moore  &  Scott,  673. 
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The  testator  died,  leaving  issue  his  daughter  J.,  who 
died  at  the  age  of  four  years.  The  point  of  construc- 
tion related  to  the  words  in  italics,  as  affecting  the 
devise  over.  Lord  C.  J.  Tindal,  said — "  The  natural  wordahddnot 
meaning  of  the  words  is,  either  a  general  failure  of  ^  ulLlfb^re 
issue,  in  which  case  the  devise  over  would  be  too  re-  J^^iS^ewho 
mote,  and,  consequently,  would  be  void;  or  they  may  ^Sii!!^* 
be  taken  to  contemplate  the  case  of  the  testator  dying, 
leaving  no  child  or  children,  in  which  case  the  event  upon 
which  the  devise  over  was  to  depend  never  happened; 
for  the  testator  left  a  daughter  living  at  the  time  of  his 
death.  But  it  is  contended,  that  these  words  will  also 
admit  of  a  third  interpretation ;  thus,  '  should  I  depart 
this  life  without  leaving  such  issue  as  before  mentioned  / 
that  is,  not  only  without  leaving  a  son  or  a  daughter,  but 
accompanied  by  the  restriction  before  recited  in  the  will, 
viz.  a  son  or  a  daughter  who  shall  live  to  attain  the  age 
of  twenty-one  years.  Cases  have  been  cited  to  shew  that 
the  word  ^  issue'  may  be  construed  to  mean  such  issue 
as  the  testator  had  before  referred  to ;  but  no  case  can  be 
found  wherein  the  principle  has  been  carried  further.  It 
has  never  been  held,  that  the  term  may  also  include 
any  restrictions  which  may  have  accompanied  it  in  any 
former  part  of  the  will.  Admitting  that  we  may  read  the 
clause  thus — *  without  leaving  a  son  or  daughter,'—  what 
authority  have  we  to  insert  a  restriction—*  who  shall  live 
to  attain  the  age  of  twenty-one  years  ? '  We  clearly  are 
not  at  liberty  to  insert  any  such  restriction." 

So,  in  the  case  of  Franks  v.  Price  {o\  where  there 
being  in  a  will  (among  numerous  limitations)  a  devise  in 
certain  contingent  events  of  the  respective  moieties  to  A. 

(o)  6  Scott,  710 ;  6  Bing.  N.  R.      the  limitations  in  the  will  preclude 
37 ;  3  Beay.  182.    This  case  should     ing  particular  statement  here, 
be  consulted,  the  special  nature  of 
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Principle  on 
which  preced- 
ing are  reoon< 
cikble  with 
■nbsequent 


and  B.  for  life,  with  remainder  to  their  respective  first 
and  other  Bons  in  tail  male,  which  were  followed  by  a 
devise  over,  in  case  A.  and  B.  should  both  die  without  leaving 
issue  makf  or  such  issue  male  should  die  unthout  leamng 
issue  male  ;  it  was  held,  after  much  argament,  that,  as  the 
preceding  devises  did  not  carry  the  property  to  the  issne 
male  of  A.  and  B.  in  every  possible  event,  the  words  in- 
troducing the  devise  over  had  the  effect  of  cr^tting  an 
implied  estate  tail  in  remainder  -expectant  on  the  estates 
conferred  by  those  devises  (p). 

By  keeping  steadily  in  view  the  -  principle  above  sug- 
gested, namely,  that  the  argument  in  favour  of  applying 
to  the  objects  of  a  prior  express  devise  words  denoting  a 
failure  of  issue,  gains  or  loses  force  in  proportion  as  such 
prior  devise  is  more  or  less  comprehensive  in  its  range  of 
objects,  we  shall  be  able  to  reconcile  the  preceding  cases, 
(in  which  a  clause  of  this  nature,  following  a  devise  to 
the  whole  line  of  children  or  sons,  has  been  held  to  refer 
to  the  objects  of  such  prior  devise,)  with  those  that  remain 
to  be  stated,  in  which  similar  words  preceded  by  a  devise 
to  one  or  more  son  or  sons  only,  have  been  decided  not  to  be 
simply  referential,  but  to  import  a  general  failure  of  issue, 
and,  therefore,  to  confer  an  estate  tail  on  the  parent; 
such  implied  estate  tail  being  (as  we  shall  presently  see) 
either  an  estate  in  possession  or  in  remainder,  expectant 


Remark  on 
Price, 


(jp)  It  is  observable,  that,  A.  hav- 
ing died  without  issae  male,  B.  was 
held  to  be  tenant  in  tail'o^  the  m- 
tirety;  so  that  it  should  seem  that 
the  M.R.  (  Lord  LangdaU)  considered 
tiiat  the  words  (in  the  text  distin- 
guished by  italics)  had  the  effect  of 
giving  to  A.  and  B.  either  suocesnve 
estatesiaU  male  bjimplication  in  the 
entirety  (as  in  Tent^  v.  Agar^  and 


Romiify  V.  Jam$8,  ante.  Vol.  I.,  pp. 
492, 493),  or  {as  seems  more  proba- 
ble) estates  tail  male  in  the  respect- 
ive moieties,  with  crou-^remamden 
in  tail  male.  His  Lordship  did  not 
advert  to  this  point,  (which  is  one 
of  considerable  nicety,)  conceiving, 
probably,  that  B.  was  entitled  in 
either 
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on  the  determination  of  the  estates  comprised  in  the     chap.  xlI 
prior  express  devise. 

ThnSy  in  the  caae  of  Landey  v.  Baidwin  {q\  where  a  peviae  extend. 

iiur  to  #fjr  boob 

testator  devised  certain  lands  to  A.  for  life,  with  power  only. 
to  jointure,  and,  after  his  death,  to  the  first  son  of  A.  in 
tail,  and  so  on  to  the  sisth  son  onfy;  and  then  devised  that 
if  A.  should  die'wUhaut  issue  male  the  lands  should  remain 
to  B.  It  was  held,  that  A.  took  an  estate  tail  in  re- 
mainder expectant  on  the  estates  comprised  in  the  prior 
devises,  there  being  no  limitation  beyond  the  siarlh  son, 
and  there  might  be  a  seventh,  who  was  not  intended  to 
be  excluded ;  therefore,  to  let  in  the  seventh  and  subse^ 
qnent  sons,  these  words  created  an  estate  tail. 

So,  in  AUom^Generd  v.  SuUan  (r),  where  the  testator 
devised  to  his  nephew  A.  for  life,  and,  after  his  decease,  to 
the  ^rst  son  or  issue  male  of  his  body  lawfully  begotten, 
and  to  the  heirs  male  of  the  body  of  such  first  son,  and  Devise  to/r«/ 

and  9€C(fftd 

for  default  of  such  issue,  to  the  second  son  or  issue  male  boub. 
of  the  body  of  A.  lav^ully  to  be  begotten,  and  to  the 
heirs  male  of  such  second  son  lawfully  to  be  begotten  for 
ever;  subject  to  a  proviso  that  A.  or  his  assigns,  and  the 
heirs  male  of  his  bodff^  should  not  commit  any  waste,  and 
fi^iould  not  impeach  the  payment  of  the  annuities  in  the 
said  will ;  and  from  and  immediately  after  the  death  of 
A.,  without  issue  male  of  his  bodjfy  or  after  the  death  of 
such  issue  male,  then  over.  A.  suffered  a  recovery,  and 
died  without  issue.  It  was  held,  that  he  took  an  estate 
tail ;  for,  as  all  the  issue  male  which  he  might  possibly 
have,  viz.  his  third,  fourth,  and  every  other  son,  were  not 


{g)  1  £q.  Ca.  Ab.  185,  pi.  29 ;  1  Lennard^  1  Ed.  87  ;  Doe  d.  Bean  r. 

Yes.  sen.  759 ;  S.  C.  cit.  P.  W.  Hallt^^  8  Dum.  &  £.  5,  post.    Also 

759.  Evans  d.  Brook  y.  AsUey,  3  Barr. 

(r)  1  P.  W.  754 ;  3  B.  P.  C.  1570,  ante. 
Toml.  ed.  75.    See  also  Skintqt  y. 


Suiton, 


Mm  in  fee. 
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^cHAP.  XL.     expressly  provided  for  by  the  will,  the  limitation,  after 

his  death  '^  without  issue  male,"  raised  the  same  estate  in 

him  by  implication,  as  if  the  devise  had  been  in  terms  to 

him  and  his  issue  male. 

Remark  ob  Iu  theso  two  casos,  though  the  express  devise  embraced 

BM!^n!'9nd    Only  a  Certain  number  of  his  sons,  yet  it  was  considered 

o!!m!^y.       to  be  evident  that  the  testator  did  not  intend  to  exclude 

the  others,  which,  indeed,  in  AUamey^General  v.  Sutton^ 
was  clearly  manifested  by  the  reference  in  the  proviso  to 
A.  and  the  Iieirs  male  of  his  body;  and  the  only  mode  in 
which  this  could  be  effected  was  to  give  the  parent  an 
estate  tail. 
Deviietoe/<f«f/      Ou  the  samc  principle,  where  there  is  a  devise  to  the 

parent  for  life,  with  remainder  to  an  eldest  son  only  in  tail 
male,  a  limitation  over  in  case  the  parent  die  withotU  issuey 
will  raise  in  him  an  estate  tail,  and  not  merely  refer  to 
the  single  object  of  the  preceding,  devise. 

Thus  in  Stanley  v.  Lennard  (9),  where  lands  were  de- 
vised to  trustees  in  fee,  upon  trust  to  permit  A.,  the 
eldest  of  the  testator's  two  natural  children,  to  receive 
the  rents  for  his  life ;  and  after  his  decease,  to  permit  the 
eldest  son  of  A.,  and  the  issue  male  of  such  eldest  son^  to 
receive  the  same ;  and^or  want  of  issue  of  the  said  A.,  to 
permit  testator's  second  son,  &c. ;  and  he  directed  that 
his  son  A.  should  have  the  use  of  his  (testator's)  pictures 
for  his  (A.'s)  life,  and  after  his  decease  to  his  issue,  and 
the  issue  of  his  issue ;  and  for  default  of  issue  of  k..^  then 
to  T.,  &c.  A.  died,  leaving  one  child  (a  daughter),  who 
claimed  an  estate  tail  under  the  will.  Lord  Northington 
stated  the  general  rule  to  be,  that  where  a  testator  makes 
a  man  tenant  for  life,  with  remainder  to  one,  two,  three, 
&c.  of  the  issue  of  the  tenant  for  life,  and  then,  for  want 
of  issue  of  the  tenant  for  life,  limits  the  estate  over,  this 

{q)  1  Eden,  87* 
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will  be  an  estate  tail  in  the  first  taker  for  life  by  neces-  chap,  xl. 
sary  implication ;  and  this,  because  of  the  word  ^*  then  " 
before  the  limitation  over,  which,  though  sometimes  an 
adverb  of  time,  is  sometimes  a  word  of  relation,  and 
signifies  as  mach  as  ^*  in  such  case,"  and  must  have  this 
effect,  that  upon  the  first,  second,  third,  &c.  limitations 
failing,  the  remainder-men  could  not  take  it,  because  of 
the  words  ^*  for  want  of  issue ; "  and  therefore,  unless  the 

• 

tenant  for  life  was  construed  to  haye  an  estate  tail,  it 
would  descend  in  the  mean  time  to  the  heir-at-law,  be- 
cause the  contingency  on  which  the  remainder-man  was 
to  take  had  not  happened.  Then,  as  to  the  will  before 
the  Court,  how  could  he  say  that  he  must  not  give  an 
estate  to  A.  ?  The  words  said  so :  the  clause  relating  to 
the  pictures  confirmed  it.  It  was  argued  that  all  the 
sons  of  A.  should  take  an  estate  in  tail  male,  and  then 
the  words  would  stop ;  but  that  he  could  not  do. 

In  this  case,  it  will  be  perceived  the  words  on  which  Remark  on 
the  question  arose  referred  to  issue  of  either  sex,  and  not,  Lermard. ' 
as  in  the  two  preceding  cases,  to  issue  of  the  same  species 
as  the  individuals  to  whom  express  estates  were  devised, 
namely,  issue  male.  The  construction  adopted  by  the 
Court  seems  to  have  been  somewhat  aided  by  the  gift  of 
the  pictures. 

It  is  also  observable,  that  in  the  events  which  had 
happened,  it  was  not  necessary  to  decide  whether  the 
parent  took  an  estate  tail  in  the  first  instance,  or  (which 
seems  a  better  construction)  an  estate  tail  in  remainder 
expectant  on  the  estate  tail  of  the  son.  A  point  of  this 
nature,  however,  arose  in  the  next  case  {Doe  d.  Bean  v. 
Hdttey  (r),  which  deserves  particular  attention.  The  tes- 
tator devised  to  his  nephew  A.,  and  his  assigns,  for  his 

(r)  8  Darn.  &  £.  5.    See  alao  Parr  ▼.  Swindelt,  post,  989. 
VOL.  n.  C  C 
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Remainder  in 
tail  implied  in 
the  parent, 
expectant  on 
estate  tail  of 
eldest  son. 


Rule  where 
preceding  gifts 
to  sons  or  chil- 
dren are  for  life 
only. 


life,  without  impeachment  of  waste,  and  after  his  decease 
to  the  eldest  son  of  his  said  nephew  A.  lawfully  to  be  be- 
gotten, and  the  heirs  of  such  eldest  son,  upon  condition  that 
such  eldest  son  were  christened  and  called  by  the  name 
of  F. ;  and  in  default  of  issue  male  of  K.y  then  over  to  his 
(the  testator's)  nephew  B.  and  his  son  in  like  manner  {s). 
It  was  held,  that  the  evident  intention  being  that  B.  and 
his  issue  should  not  become  entitled  until  the  male  issue 
of  A.  should  have  become  extinct,  A.  took  an  estate  tail 
by  implication,  and  then  the  limitations  were  to  be  read 
to  A.  for  life,  remainder  to  the  eldest  son  in  tail  male 
(not  in  fee-simple,  as  had  been  contended),  with  remain- 
der to  A.  in  tail  male,  with  remainder  oyer.  Lawrence^ 
J.,  referred  to  the  cases  of  Attome^eneral  y.  Sutton^  and 
Langley  t.  Baldwin^  as  warranting  this  construction  (<). 

And  even  where  the  prior  devise  runs  through  the  whole 
class  of  sons  or  children  in  succession,  yet,  if  they  take  life 
estates  only,  there  is,  on  the  principle  already  adverted 
to,  less  disposition  to  hold  subsequent  words  importing  a 


(«)  A  beqaest  mnch  resembling 
this  occurred  in  Mank  y.  Miunh^ 
1  B.  C.  C.  29i,  where  a  testator  be- 
queathed personalty  in  tmsfc  for 
W.  for  life,  and  after  his  decease  to 
his  eldest  son  and  his  heirs  for  ever ; 
and  in  case  of  their  death  without 
issue,  then  over  to  A. ;  and  it  was 
held,  that  the  two  gifts  to  the  son 
and  A.  were  alternative.  The  word 
**  their"  was  assumed  to  mean  Am, 
and  the  word   ^^ issue"   to  denote 

{i)  It  is  to  be  observed,  that  in 
the  case  of liati^ftton  y,Pole,  2  M.  &  P. 
490,  where  the  devise  was  nearly 
the  converse  of  that  in  the  two  cases 
in  the  text,  (the  testator  having 
passed  by  the  first  son  of  the  devisee 


for  life,  and  then  proceeded  to  devise 
the  property  to  his  second  and  other 
sons  in  tail)  ;  the  first  son  ¥ra8  held 
to  take  an  estate  tail  by  force  of  the 
intention  coUected  from  the  subse- 
quent part  of  the  will,  which  re- 
served to  the  devisee  for  life  a  power 
of  appointing  portions  to  his  daugh- 
ters in  case  of  there  heing  no  mm, 
(combined  with  another  event,) 
and  also  limited  portions  to  the  tm- 
UUof'e  own  daughters  in  similar 
terms ;  but  as  the  first  son  was  con- 
ndered  upon  the  whole  wiU  to  be 
tenant  in  tail  by  impUcation,  the 
case  hasbeen  stated  in  a  former  chap- 
ter as  exemplifying  this  doctrine. 
(Vide  ante.  Vol.  I.,  p.  431.) 
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failure  of  issue  to  refer  exclusively  to  the  objects  of  such  chap,  xt. 
devise,  than  where  (as  in  the  preceding  cases)  the  prior 
devise  confers  estates  of  inheritance ;  and  accordingly  we 
find  in  several  instances  of  this  nature  the  words  in  ques- 
tion have  been  held  to  create  an  estate  tail  in  the  prior 
devisee. 

Thus,  in  Wight  v.  Leigh  (fi),  where  A.  devised  all  her 
real  estates  in  Surrey  to  her  husband  B.»  in  case  he  sur^ 
vived  her,  during  his  life ;  and  after  B.'s  decease  she  gave 
the  said  Surrey  estates  to  C,  and  after  his  death  to  his 
first  and  other  sons ;  and  in  default  of  male  issue^  then  she  immediBta 
gave  the  said  estates  unto  the  eldest  and  other  daughters  by  impiicttioii. 
of  C,  and  to  their  heirs  male  for  ever,  on  condition  that 
they  should  tsike  the  name  of  W.,  and  no  other.  C.  (who 
had  a  son  and  three  daughters)  claimed  an  immediate 
estate  tail;  against  which,  however,  it  was  contended, 
that,  by  giving  the  fitther  an  estate  tail,  the  Court  would 
expunge  the  limitation  to  the  first  and  other  sons,  which 
was  a  descriptio  person®  as  much  as  a  limitation  to  an 
existing  son  by  name,  pointing  also  to  that  order  in  which 
estates  are  usually  limited,  with  a  view  to  succession 
according  to  priority  of  birth ;  and  that  the  words,  *'  in 
default  of  issue  male,"  might  be  applied,  not  to  C,  but  to 
the  immediate  antecedent,  the  first  and  other  sons ;  a  con- 
struction more  grammatical,  more  consistent  with  the 
general  plan  of  the  devise,  and  approaching  as  near  as 
could  be  to  the  ordinary  language  and  course  of  settle- 
ment :  but  Sir  W.  Grants  M.  R.,  decided  that  C.  took  an 
immediate  estate  tail. 

He  said  that  the  evident  intention  of  the  testatrix  was 
to  prefer  all  the  male  issue  of  somebody^  either  of  the 
plaintiff*,  or  of  his  first  and  other  sons,  to  the  daughters ; 

(«)  15  Yes.  564. 
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Obterrstionf 
upon  Wight 
T.  Leigh, 


but  she  had  not  given  such  an  interest  to  any  one  as 
would  enable  male  issue  generally  to  take,  for  aU  that 
was  given  to  the  plaintiff  was  what  amounted  in  law  to 
an  estate  for  life,  and  so  it  was  with  regard  to  the  estates 
given  to  his  first  and  other  sons.  It  was  necessary  there- 
fore, in  order  to  effectuate  the  general  intention  in  favour 
of  issue  male,  to  consider  some  of  the  antecedent  takers 
as  having  by  implication  such  an  estate  as  would  enable 
all  the  issue  male  to  take,  which  could  only  be  by  giving 
an  estate  tail  either  to  the  father  or  to  his  first  and  other 
sons.  The  male  issue  intended  must,  his  Honor  thought, 
be  the  male  issue  of  the  father,  not  of  the  sons.  Nothing 
was  before  mentioned  of  any  issue  male  of  the  sons, 
whereas  there  was  a  certain  description  of  male  issue  of 
the  father  before  spoken;  of,  viz.  his  first  and  other  sons. 

In  this  case  the  word  ^  estate  "  was  sufficient  to  vest 
the  fee  in  the  sons  (a) ;  which  circumstance,  however, 
escaped  attention,  though  it  would  undoubtedly  have  in- 
fluenced the  construction ;  for  if  it  had  been  perceived 
that  the  sons  under  the  prior  expressions  would,  but  for 
the  intention  of  succession,  have  taken  the  fee-simple,  tlie 
words,  *^  in  default  of  male  issue,"  would  in  aU  proba- 
bility have  been  applied  to  them,  in  order  to  cut  down 
that  fee  to  an  estate  tail,  which  was  necessary  to  'give 
effect  to  the  intention  that  the  sons  should  take  stuH>es^ 
sively :  that  being  established  to  be  the  mode  of  constru- 
ing such  a  devise  (y).  It  will  be  observed  that  the  fa^t 
of  the  sons'  taking  only  an  estate  for  life  under  the  devise. 


(x)  See  ante,  181.  Sir  W.  Grant 
was  certainly  much  disincUned  to 
the  role  since  established,  that  the 
word  eitatey  accompanied  with  a 
local  designation,  carries  a  fee,  and 
one  of  his  decisions  on  this  point. 


Pettiward  ▼.  Pregeotty  has  been  dear- 
ly oyerroled.  See  ante,  p.  182.  Bat 
now  see  Doe  t.  Lean,  1  Adol.  & 
Ell.  229,  New  Series. 

(y)  Lewis  d.  Ormand  t.  Waten, 
6  East,  936 ;  sapra,  Vol.  i.,  p.  d70« 
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was  much  relied  apon,  both  at  the  bar  and  on  the  bench,     chap,  xl. 
in  support  of  the  construction  adopted. 

But  even  supposing  that  the  devise  to  the  sons  was  (as 
assumed  by  Sir  W.  Grant)  capable  of  conferring  estates 
for  life  only,  there  was  no  apparent  reason  why  such  de- 
vise should  be  sacrificed,  in  order  that  the  parent  might 
take  an  estate  tail.  What  prevented  the  following  con- 
struction of  the  limitations  ?  To  the  parent  for  life,  with 
remainder  to  the  first  and  other  sons  for  life,  toith  remain- 
der to  the  parent  in  tail.  For  such  a  construction,  the 
case  of  Doe  v.  HaU^  would  even  then  have  afforded 
ample  authority ;  but  the  attention  of  the  Master  of  the 
Rolls  does  not  appear  to  have  been  called  to  this  case,  or 
indeed  to  the  su^ested  mode  of  construing  the  will,  which, 
however,  is  now  exemplified  in  two  more  recent  cases. 
One  of  these  is  Parr  v.  Swindds  {z\  where  a  testator  de- 
vised certain  messuages  to  his  daughter,  Mary  Parr,  for 
life,  and  after  her  decease,  unto  and  equally  between  the 
children  of  his  said  daughter,  to  take  as  tenants  in  com- 
mon ;  and  in  case  she  should  die  without  leaving  any  lawful  words  in  anes- 
issuey  then  the  testator  devised  the  premises  among  the  a^brbeito 
children  of  his  daughters,  Charlotte  and  Hannah.  Sir  how  ooubriiecL' 
J.  Leachy  M.  R. :  *^  The  plain  intention  of  the  testator 
was,  that  this  property  should  not  go  over  until  the  fiiilure 
of  the  issue  of  Mary  Parr ;  and  to  effectuate  this  inten- 
tion an  estate  tail  in  her  must  be  implied.  It  is  to  be 
considered,  whether  that  estate  is  to  be  inunediate  in  her, 
or  in  remainder  after  estates  for  life  to  her  children.  If 
the  intention,  that  the  property  should  not  go  over  to  the 
children  of  Charlotte  and  Hannah  until  there  was  a 
failure  of  issue  of  Mary,  could  not  be  effectuated  without 
giving  an  immediate  estate  tail  to  Mary,  there  is  in  the 

(jr)  4  RU88.  283. 
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books  sufficient  authority  to  warrant  that  constmction. 
But  as  that  purpose  will,  in  this  case,  be  equally  accom- 
plished by  an  estate  tail  in  remainder  to  Mary,  after  the 
life  estates  given  to  the  children,  I  am  of  opinion  that 
the  better  construction  is,  that  Mary  takes  an  interest  for 
life,  with  remainder  to  her  children  as  tenants  in  common 
for  life,  remainder  to  Mary  in  tail.  This  construction 
will  give  effect  to  all  the  words  of  the  will"  (a). 
Referential  But  this  coustruction,  howovcr  strongly  recommended 

adopted,  though  by  its  couvenieuce  as  letting  in  the  whole  line  of  issue,  by 
priOT  deriM^  g^^g  ^n  cstatc  tail  to  the  parent,  without  sacrificing  the 
0^7.  ^  preceding  express  gift  to  sons,  daughters,  or  children,  did 

not  prevail  in  the  case  of  Bennett  v.  Lowe  (^),  where  a 
testatrix  devised  certain  freehold  messuages  to  A.  and  his 
heirs,  in  trust  to  pay  certain  life  annuities,  and,  after  the 
decease  of  the  annuitants,  upon  trust  to  pay  the  rents  to 
four  females,  for  their  separate  use ;  and,  in  caae  any  of 
the  said  four  persons  should  happen  to  depart  this  life, 
leaving  a  daughter  or  daughters,  it  was  declared  that  the 
share  or  interest  of  her  or  them  so  dying  should  go  to 
such  daughters  aa  they  should  be  in  seniority  of  age  and 
priority  of  birth :  Provided  always,  that  in  case  an^  of 
them  shotdd  happen  to  depart  this  life  mthout  issue  in  the 
lifetime  of  the  annuitants,  then  the  testator  ordered  that  the 
share  or  interest  of  her  or  them  so  dying  be  paid,  applied, 
and  disposed  of  to  certain  other  persons  in  succession,  as 
they  the  said  devisees  (naming  them)  should  depart  this 
life.  On  a  case  from  Chancery,  the  questions  for  the 
opinion  of  the  Court  were,  first,  what  estates  the  four 
female  devisees  took ;  and,  secondly,  what  estates  passed 
to  their  daughters.  It  was  contended,  that  the  word 
''issue,"  occurring  in  the  devise  over,  meant  the  issue 

(a)  8  Durn.  &  £.  10.  (b)  6  Moo.  &  Pay.  485. 
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before  referred  to,  namely,  the  daughters,  and  might  be  chaf.  xl. 
read  as  if  the  word  such  had  been  introduced ;  and  that, 
to  hold  the  words  to  refer  to  an  indefinite  &ilure  of  issue, 
would  defeat  the  testatrix's  intention,  which  eyidently 
was,  that  female  issue  should  be  preferred  to  male  issue, 
and  that  they  should  take  in  succession,  objects  which 
were  quite  incompatible  with  giving  the  first  four  takers 
an  estate  tail,  as  then  the  male  issue  would  take  in  pre- 
ference to  the  females,  and  the  latter  would  take  (if  at 
all)  concurrently.  It  was  observed,  that  the  limitation 
over  was  not  to  take  effect  on  a  dying  without  issue 
generally,  but  only  in  a  particular  event,  i.  e.  on  the  death 
of  any  of  the  females  without  daughters  in  the  lifetime  of 
the  annuitants.  The  Court  certified  an  opinion,  that  the 
four  devisees  took  estates  for  life  only,  and  that  their 
daughters  took  estates  for  life  on  the  decease  of  their 
parents  respectively.  The  four  devisees  survived  the  an- 
nuitants ;  and  it  was  held,  that,  subject  to  the  estates  for 
life,  the  fee  passed  by  the  residuary  clause. 

The  precise  grounds  on  which  the  Court  arrived  at  this  Remarki  on 
conclusion  do  not  distinctly  appear ;  but  we  may  infer,  Lowe. 
from  the  tenor  of  the  arguments  at  the  bar,  and  the  few 
remarks  which  fell  from  the  Bench,  that  it  was  thought 
that  the  issue  referred  to  in  the  clause  in  italics  were  the 
daughters,  who  were  the  objects  of  the  preceding  devise. 
The  case  of  Parr  v.  Smndds  was  not  cited,  and  probably 
was  then  not  in  print.  Had  any  construction,  supported 
by  authority,  been  suggested,  by  which  the  words  in 
question  might  have  received  their  ordinary  and  esta- 
blished signification,  without  interfering  with  the  inten- 
tion to  prefer  the  daughters,  and  give  them  estates  in  suc- 
cession, the  Court  would,  in  all  probability,  gladly  have 
adopted  it.  One  peculiarity  in  this  case  deserves  notice, 
namely,  that  the  devise  over  was,  on  the  failure  of  the 
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Remnnder  in 
tail  implied  in 
the  parent  ex- 
pectant on  es- 
tate expressly 
devised  to  the 
issue. 


issue  within  a  definite  time,  namely,  the  death  of  the  an^ 
nnitants;  but  this  was  yeiy  faintly  adverted  to,  and  would, 
it  should  seem,  have  no  other  effect  upon  the  constructioii 
than  to  render  the  devise  over  contingent  on  the  failure 
of  the  issue  of  the  prior  devisee  (e.  e.  the  determination  of 
the  estate  tail)  within  the  prescribed  period ;  it  would 
not,  it  is  conceited,  prevent  such  prior  devisee  from 
taking  an  estate  tail. 

The  other  of  the  two  cases  before  alluded  to,  is  the 
much-discussed  case  of  Doe  d.  GaUini  v.  GaUini{c\  which 
was  as  follows :— A  testator  devised  certain  lands  of 
which  he  was  seised  in  fee,  to  trustees  and  their  heirs, 
upon  trust,  as  to  part,  to  permit  his  son  A.  to  receive  the 
profits  for  life,  and,  as  to  other  parts,  to  permit  his  two 
daughters  and  his  son  B.  to  receive  the  profits  for  life,  and 
also  upon  trust,  during  the  lives  of  his  said  children,  to 
preserve  contingent  remainders ;  and,  after  the  decease  of 
any  or  either  of  his  said  children,  he  devised  the  estate  to 
him  or  them  limited  for  life  as  aforesaid,  unto  all  and  every 
his,  her,  or  their  child  or  children  living  at  the  time  of 
his,  her,  or  their  decease,  or  bom  in  due  time  afterwards, 
for  their  lives  as  tenants  in  common;  but,  nevertheless^ 
with  an  equal  benefit  of  survivorship  among  the  rest  of 
the  said  children,  if  more  than  one ;  and  if  any  of  them 
should  die  without  leaving  issue,  the  child  or  children  of 
each  of  his  said  sons  and  daughters  taking  the  rents  and 
profits  of  his,  her,  or  their  parent's  estate  only ;  and  from 
and  after  the  decease  of  all  the  children  of  each  {d)  of  his 
said  sons  and  daughters  mthout  (e)  issue,  the  testator  de- 
vised the  estates  to  them  respectively  limited  as  aforesaid. 


(c)  5  Barn.  &  Adol.  621 ;  8.  C. 
3  Adol.  &  fiUis,  340. 

{d)  ^^Each"  was  apparently  in- 
aerted  by  mistake  for   "any"  or 


>» 


«  either." 

(e)  The  word    "  without 
evidently  written  by  mistake  for 

leaving." 


c< 
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unto  and  among  aU  and  every  the  lawful  issue  of  such  child 
or  children  (dnriDg  their  lives)  as  tenants  in  common,  and  to 
descend  in  like  manner  to  the  issue  of  his  said  sons  and 
daughters  respectively,  so  long  as  there  should  be  any 
stock  or  o£Espring  remaining;  and  for  default  or  in  failure 
of  issue  of  any  of  his  said  sons  and  dauffhters^  the  testator 
devised  the  estates  so  limited  to  him,  her,  or  them  dying 
without  issue,  imto  the  survivors  of  his  said  sons  and 
daughters  during  their  respective  lives,  in  equal  shares  sa 
tenants  in  common ;  and  after  their  respective  deaths,  he 
devised  the  same  to  the  children  of  the  survivors  of  his 
said  sons  and  daughters  during  their  respectives  lives  as 
tenants  in  common,  with  such  benefit  of  survivorship  as 
aforesaid,  and,  after  the  decease  of  all  of  them,  to  the 
issue  of  such  children,  in  like  manner  as  he  had  before 
devised  the  original  estate  of  each  of  his  said  sons  and 
daughters ;  and  for  default  or  in  failure  of  issue  ofaUhis 
said  sons  and  daughters,  except  one,  the  testator  devised 
all  his  said  estates  unto  his  only  surviving  son  or  daughter 
in  fee.  It  was  contended,  that  the  testator's  children 
took  immediate  estates  tail  by  force  of  the  words  shew- 
ing that  the  property  was  not  to  go  over  to  the  surviving 
children  until  a  total  failure  of  issue  of  any  deceased 
child  or  children;  and  to  this  general  intention  any 
particular  inconsistent  intention  ought  to  bend.  The 
construction  decided  upon  by  the  Court,  after  much  con- 
sideration, waj9,  that  the  testator's  children  took  estates 
for  life,  with  remainder  to  their  respective  children  in 
tail,  with  cross-remainders  in  tail  between  the  grand- 
children, with  remainder  in  tail  to  the  parent,  {i.  e.  the 
testator's  children).  Lord  Denman,  C.  J.,  after  some 
prefatoiy  remarks,  said — ^*  The  argument  founded  upon  lAxtADenmm'B 
the  whole  will  is,  that  the  testator  means  the  estate  left  ^l^To^mni. 
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of  issue  of  those  sons  and  daughters  respectivelj,  and 
only  on  failure  of  the  whole  line  of  issue  to  go  over,  and 
this  on  account  of  the  use  of  the  term  '  issue '  of  the 
sons  and  daughters,  which  word, '  issue,'  is  here  to  be  con- 
strued (as  it  generally  is)  a  word  of  limitation,  and  equira* 
lent  to  the  term  ^  heirs  of  the  body,'  and  as  embracing  the 
whole  line  of  lineal  descendants ;  and  therefore  it  is  con- 
tended, that  each  son  and  daughter  took  an  estate  tail  in 
the  portion  left  to  him.  But  if  the  term  *  issue"  is  here 
a  word  of  limitation^  why  is  it  not  equally  so  in  the  part  in 
which  the  estate  is  given  over  to  the  swrviving  children  of 
the  sons  and  daughters^  if  any  of  them  shall  die  without 
leaving  issue  ?  From  which  it  is  clear,  that  the  testator 
does  not  mean  the  suryivors  to  take  till  failure  of  all  the 
Implication  of  issuc  of  the  deccascd  children.  If  the  term  ^  issue'  has 
tail.  here  the  same  meaning,  then  the  children  living  at  the 

time  of  the  death  of  the  sons  and  daughters  respeotiyely 
must  take  estates  tail  as  tenants  in  common  in  their  re- 
spectiye  shares,  with  cross-remaindeis  either  for  life  or  in 
tail,  (which,  it  is  unnecessary  to  decide,)  with  remainder  to 
the  sons  and  daughters  in  tail  in  their  respective  shares, 
and  remainders  over;  and  this  construction  makes  the 
least  sacrifice  of  the  testator's  declared  intention ;  it  pre- 
serves estates  to  all  his  grandchildren  living  at  the  death 
of  his  sons  and  daughters  as  tenants  in  common,  which, 
it  is  clear,  the  testator  intended  to  give;  and  it  also 
includes  the  descendants  of  a  grandchild  dying  in  the 
son's  or  daughter's  lifetime,  though  the  estate  to  them  is 
postponed  to  that  of  the  children ;  and  it  includes  all  the 
issue  of  each  son  and  daughter  before  the  estate  goes 
over.  The  estate  tail  in  the  sons  and  daughters  takes 
effect  not  in  derogation  of,  but  by  way  of  remainder  on, 
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the  express  estates  given  to  the  children  of  the  sons  and  

daughters,  in  which  reeqpect  it  resembles  the  case  of  Doe 
d.  Bean  y.  Halley  (/).  It  is  true,  that  these  grandchil- 
dren cannot  take  estates  for  life  as  the  testator  intended, 
for  the  rule  in  Shelley's  case  prevents  it  {g) ;  nor  the  chil- 
dren of  those  children  estates  for  life  as  tenants  in  com- 
mon, for  the  rule  of  law  against  perpetuities  prevents 
that;  but  this  is  unavoidable,  and  no  construction  can 
carry  into  effect  all  the  testator  wished." 

A  writ  of  error  was  brought  in  the  Exchequer  Chamber, 
and  the  decision  of  the  Court  of  King's  Bench  was  there 
unanimously  affirmed.  The  reasoning  of  Lord  Chief  Jus- 
tice Tindal  (who  delivered  the  affirming  judgment)  bears 
a  close  resemblance  to  that  of  Lord  Denman  in  the  Court 
below.  After  reading  the  concluding  passage  in  the  will 
above  stated,  the  Lord  Chief  Justice  said — **  The  words,  Lord  chief 
undoubtedly,  if  they  had  occurred  without  any  interven-  jadgment  in 
ing  devise  to  the  grandchildren,  would  have  been  suffi-  ^*  ^' 
cient  to  have  created  inunediate  estates  tail.  But  there 
has  been  in  the  foregoing  part  of  the  will  not  only  an 
express  devise  to  the  grandchildren  for  life,  but  also  words 
sufficient  to  enlarge  such  estates  for  life  in  the  grand- 
children into  estates  tail.  Admitting,  therefore,  the 
argument  of  the  plaintiff's  counsel  to  be  just,  that,  if  we 
give  to  the  words  '  failure  of  issue,'  when  applied  to  the 
grandchildren  surviving,  the  force  of  enlarging  their  es- 
tates for  life  into  an  estate  tail,  we  ought  to  give  the 
same  effect  to  the  same  words  at  the  end  of  the  devise, 
when  applied  to  the  children  of  the  testator,  and,  conse- 

(/)  8  Duro.  &  £.  5.  estate  should  devolre  to  the  issue  or 

(^)  t.  e.  The  grandchildren  could  heirs  of  the  body  of  such  grand- 

not  take  a  life  estate  only,  consist-  children. 

ently  with  the  intention  that  the 
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larged; still  the  question  arises,  whether  such  estate 
tail  in  the  sons  and  daughters  of  the  testator  is  imme- 
diate, or  whether  it  is  not  to  be  postponed  until  after  the 
estate  tail  in  the  children  of  such  sons  and  daughters  has 
taken  effect  ?  If  we  consider  the  clause  of  the  will  last 
referred  to  as  giving  an  inunediate  estate  tail  to  the  chil- 
dren, the  previous  devise  to  the  grandchildren  as  tenants 
in  common  in  tail  is  defeated :  whereas,  if  we  hold  the 
devise  to  the  children  of  the  testator  to  be  an  estate  in  tail, 
but  to  be  a  devise  in  remainder  only,  in  that  case  the 
limitation  for  life  to  the  children  will  take  effect,  and  the 
devise  to  the  grandchildren  as  tenants  in  common  in  tail, 
in  remainder;  and  the  general  remainder  over,  to  the 
children  of  the  testator  in  tail,  will  also  take  effect,  and 
will  effectually  secure  the  descent  of  the  property  in  the 
line  of  the  testator's  family,  as  long  (to  use  the  testator's 
own  expression  in  his  will)  as  *  there  shall  be  any  stock 
or  offspring  of  the  testator  remaining.' " 
Remarks  qn  It  seems,  then,  that  we  have  at  lenciih  arrived  at  the 

sound  and  reasonable  rule,  that  where  an  estate  is  devised 
to  a  person  for  life,  with  remainder  to  his  children,  or  to 
his  sons  or  daughters,  with  a  devise  over  on  the  failure  of 
the  issue  of  the  devisee  for  life,  and  the  latter  words  are 
held  to  create  an  estate  tail  in  the  parent  (but  which 
they  will  do  only  imder  a  will  which  is  subject  to  the  old 
law),  the  devise  to  the  children,  sons  or  daughters,  is  not 
unnecessarily  and  wantonly  saciificed  to  this  object ;  but 
the  parent,  i.  e.  the  devisee  for  life,  takes  an  estate  tail 
in  remainder,  expectant  on  the  determination  of  the  prior 
estates  of  his  children,  sons  or  daughters,  (as  the  case 
may  be).  And  there  seems  to  be  no  reason  why  this  con- 
struction should  not  prevail  as  well  where  the  prior  de- 
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tail  in  remainder,  expectant  on  the  parent's  life  estate, 
as  where  those  devisees  take  estates  for  life,  unless  the 
cases  of  Bamfield  y.  Popham^  and  Blackbom  y.  Edgley^ 
should  be  considered  as  conclusive  authorities  against 
such  a  construction.  Indeed,  in  the  case  of  Doe  v.  Gal- 
linij  the  children  of  the  testator's  sons  and  daughters 
were  held  to  take  estates  tail  in  the  first  instance,  with 
remainder  in  tail  to  the  sons  and  daughters ;  as,  notwith- 
standing the  apparent  restriction  of  the  estates  of  such 
issue  to  life  estates,  they  were  held  to  take  estates  tail 
by  force  of  the  word  "  issue,"  as  a  word  of  limitation, 
strongly  aided  by  the  context. 

3.  An  examination  of  the  preceding  cases  will  suffice  to  General  re- 

marks  on  pre- 

shew  how  numerous,  and,  in  some  instances,  how  refined,  ceding 
are  the  distinctions  upon  which  the  construction  of  words 
importing  a  failure  of  issue  depends.  They  cannot,  it  is 
conceived,  but  suggest  the  wish,  that  these  words  had  been 
more  strictly  confined  to  the  office  of  merely  connecting 
the  two  limitations  between  which  they  are  interposed ; 
and  that  whenever  the  preceding  devise  embraced  any 
class  of  issue,  they  had  been  considered  as  referential  to 
those  objects,  which  is  the  established  rule  in  regard  to 
the  expression  stich  issue.  The  application  of  this  rule  to 
the  cases  under  consideration  would  have  required  only  the 
implication  of  the  word  "  such."  Though,  in  the  state  of 
the  authorities,  it  may  seem  dangerous  to  advance  any 
general  conclusions  upon  the  subject,  the  writer  ventures 
to  submit  the  following  propositions,  as  deducible  from 
the  cases ;  in  firaming  which,  to  avoid  the  risk  of  mis- 
leading the  reader,  he  has  cautiously  adhered  to  the  cir- 
cumstances of  the  several  cases,  vnthout  extending  his 
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Conclusions 
suggested. 


positions  to  others  apparently  within  the  scope  of  the 
principle. 

1st.  That  the  words,  in  default  of  isme^  or  expressions 
of  a  similar  import,  following  a  devise  to  children  in  taU 
or  in  feesimjiley  mean  in  default  of  children  (h).  This  is 
free  from  all  doubt. 

2nd.  That  these  words  following  a  devise  to  aB  the 
sons  successively  in  tail  male,  and  daughters  concurrently 
in  tail  general,  are  also  to  be  construed  as  signifying  stuA 
issue,  even  in  the  case  of  an  executory  trust  (t). 

3rd.  That  words  devising  over  the  property  on  failure 
of  issue  mcde,  following  a  devise  to  the  whole  line  of  sons 
successively  in  tail  male,  are  also  referential  to  those 
objects  (k) ;  but  not,  it  seems,  where  such  sons  take  for 
life  only,  in  which  case  the  words  in  question  raise  an 
implied  estate  tail  in  the  parent  (/). 

4th.  That  where  there  is  a  prior  devise  to  a  definite 
number  of  sans  ovdy  in  tail  male,  with  a  limitation  over  in 
case  of  default  of  issue  or  issue  male  of  the  parent^  an 
estate  tail  will  be  implied  in  the  parent,  in  order  to  give 
a  chance  of  succession  to  the  other  sons  (m). 

5th.  That,  in  the  case  of  executory  trusts,  words  im- 
porting  a  dying  without  issue,  following  a  devise  to  the 
first  and  other  sons  of  a  particular  marriage  in  tail 
male,  authorize  the  insertion  of  a  limitation  to  the  pa- 


(A)  Chodright  y.  Dunhamy  Doug. 
764,  ante,  973.  See  also  Ginger  d. 
White  y.  WhUe,  WiUes,  348,  ante, 
372. 

(f )  Blackhem  v.  Edgl^y  I  P.  W. 
600,  ante;  Morse  y.  Marquees  of 
Ormonde^  6  Madd.  d9,  ante. 

(k)  Bamfidd  y.  Popham,  1  P.W. 
54,  760;  1  Eq.  Ca.  Ab.  183;  2 


Vera.  427,  449,  S.  (7.,  ante. 

(0  WigJU Y. Leigh,  15  Yes.  464; 
but  as  to  which  see  ante,  387. 

(m)  Langl^r.  Baldwin,  1  P.  W. 
759 ;  1  Eq.  Ca.  Ab.  185,  pi.  29 ;  1 
Yes.  sen.  2^;S,C,  AttamqhOeneral 
y.  Sutton,  1  P.  W.  754 ;  S,  C.  in 
Dom.  Proc  3  B.  P.  C.  Toml.  ed. 
75,  ante,  p.  383. 
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rent  in  tail  general,  in  remainder  expectant  on  those  es- 
tates (»). 

6th.  That  such  words  (whether  they  refer  to  issue  or 
issue  male),  succeeding  a  devise  to  the  eldest  son  in  tail, 
are  not  referable  to  such  son  exclusively,  but  create  in 
the  parent  an  implied  estate  tail  (o),  in  remainder  expect- 
ant on  the  estate  tail  of  the  son  (p) ;  and  which  rule  also, 
it  seems,  applies  where  the  children  take  estates  tail  (q). 

7th.  That  the  circumstance  of  the  preceding  devise  to 
children,  &c.  being  subject  to  a  contingency,  is  rather  un- 
fsivourable  to  the  construction,  which  reads  words  import- 
ing a  failure  of  issue  to  refer  to  a  failure  of  the  objects  of 
such  preceding  devise  (r). 

This  statement  of  the  result  of  the  cases  may  some- 
what assist  in  the  consideration  of  the  subject,  though 
cases  are  incessantly  occurring  which  present  new  cir- 
cumstances, and  give  rise  to  nice  questions  on  the  appli- 
cation of  the  rules  furnished  by  the  preceding  authorities, 
even  admitting  those  rules  to  be  free  from  doubt.  The 
reader  is  recommended,  before  he  unreservedly  accedes  to 
the  foregoing  propositions,  to  consult  the  cases  themselves, 
in  order  that  he  may  see  how  far  the  construction  may 
have  been  aided  by  the  circumstances  of  the  particular  case. 

4.  It  may  be  useful,  in  this  place,  to  advert  to  the  Doctrine  of 

general  and 

doctrine  of  general  and  particular  intention  (^),  or,  to  speak  pu^icnUr  in 

tention. 

(»)  AUamon  y.  ClUhmWi  1  Ves.  ante,  392. 

sen.  24,  ante.  (r)  Doe  y.  Lueraft^  1  Moore  & 

(o)  StanUy  y.  Lmnardy  1  Ed.  87,  Scott,    573  ;    Franks  y.  Price^    6 

ante,  p.  384.  Scott,  710 ;  5  Bing.  N.  C.  37  ;  3 

(p)  Doe  d.  Bean  y.  HdUt^y  8  Dam.  Beay.  182,  S.  C, 

&  E.  5,  ante,  p.  386.  («}  See  a  masterly  and  extended 

(q)  Doe  y.  Gallini,  6  Bam.  &  dissertation  on  this  doctrine  in  Mr. 

Adol.    621;   3   Ad.    &  EU.  340;  Hayes's  Inquiry,  284  te  365. 
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more  explicitly,  that  supposed  rule  of  constraction  by 
which  the  particular  intent  expressed  in  a  will  is  sacri- 
ficed to  the  general  and  paramount  intention  that  the 
estate  shall  not  go  over  to  the  next  deyisee  until  the 
issue  of  the  preceding  devisee  shall  have  become  extinct, 
and  which  has  been  considered  to  authorize  the  giving  to 
such  prior  devisee  an  estate  tail.  The  doctrine  occupies  so 
conspicuous  a  place  in  the  will-cases  of  one  period,  that 
it  must  not  be  dismissed  without  a  few  remarks. 

The  phrase,  ^^  general  intention,"  in  the  above  sense, 
was  first  adopted  in  the  case  of  Robinson  v.  Robinson  {s\ 
where,  we  have  seen,  the  Court  of  King's  Bench  held  the 
devisee  to  take  an  estate  tail  nude ;  and  their  reason  for 
this  construction  was  expressed  to  be,  not  that  *'son'* 
was  here  a  word  of  limitation,  (which  has  been  shewn  to 
be,  and  which  Sir  Dudlejf  Ryder  {t)^  before  whom  the 
case  was  first  argued,  treated  as  the  ground  of  the  decision,) 
but  to  **  effectuate  the  manifest  general  intention  of  the 
testator."  Expressions  of  a  similar  nature  fell  from  Lord 
WUmoU  C.  J.,  in  Roe  v.  Grew  (w),  where  his  Lordship  is 
made  to  refer  the  determination,  that  the  devisee  was 
tenant  in  tail,  to  the  '*  weightier"  intention  that  the  estate 
was  not  to  go  over  until  failure  of  his  male  issue,  and  not 
to  the  more  simple  and  obvious  ground  of  *^  issue"  being  a 
word  of  limitation  in  the  devise  itself,  which  was  the 
reason  distinctly  advanced  by  two  of  the  other  learned 
Judges. 

The  next  mention  of  this  doctrine  is  by  Lord  Kenyon^ 
under  whose  auspices  it  seems  to  have  first  grown  into 
importance ;  for  in  scarcely  a  single  instance  did  this  emi- 

(«)  Ante,  318.  fiM  in  1766. 

{%)  He  died  pending  the  cause,         (n)  Ante,  336. 
and  was  succeeded  by  Lord  Mam- 
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nent  Judge  come  to  the  conclusion,  that  a  person  took  an    cwaf.  xl. 
estate  tail  under  a  devise  to  him  .and  his  issue,  or  to  him 
and  the  heirs  of  the  hody  (or),   without  adducing  as  a 
reason,  that  the  general  intention,  to  which  the  particular  Otuerai  and 
mtent  must  give  way,  required  such  a  construction,  gene^  tention. 
rally  referring  to  Bobinsan  y*  Robinson  and  Roe  v.  Grew  i 
though  his  Lordship  was  not  always  consistent  in  his 
mode  of  treating  the  former  case  (y). 

But  it  will  be  asked  what  is  the  ^*  particular  intent  *' 
which  is  thus  to  be  sacrificed  ?  In  the  certificate  of  the 
Court  of  King's  Bench,  in  Robinson  y.  Robinson^  no  par-- 
ticular  intent  is  referred  to ;  but  WUmoty  C.  J.,  who  first 
introduced  the  expression  in  Roe  r.  Grew,  appears  to  have 
meant  by  it  simply  the  estate  for  life ;  and  so,  it  would 
seem  from  his  language,  did  Lord  Kenjfon^  in  Doe  v.  Ap- 
plin  (z)y  and  Denn  v.  Puckey  (a).  In  this  sense,  however, 
it  is  merely  descriptive  of  the  operation  of  the  rule  in 
Shdlejfs  case  {b) ;  for  the  sole  reason  why  the  intention  to 
give  an  estate  for  life  cannot  consist  with,  but  must  be 
sacrificed  to,  the  design  of  letting  in  a  line  of  issue,  is, 
that  that  rule  will  not  permit  a  person  to  be  tenant  for 
life,  and  his  heirs  or  the  heirs  of  his  body  (which  is  the 
construction  of  ^^  issue"  when  used  as  a  word  of  limita- 
tion) to  be  purchasers  in  the  same  will.  But  if  this  be  all 
that  is  meant  by  the  expression  ^^  particular  intention,-' 
for  what  reason  is  this  ambiguous  and  not  very  accurate 
phraseology  employed  in  referring  to  the  operation  of 
such  a  well-knovm  and  familiar  rule  of  law  ?  And  why  is 
the  case  of  Robinson  v.  Robinson  to  be  exclusively  cited 

(«)  See  Doe  d.  Bland/ord  y.  Ap-  0)  Ante,  p.  319. 

pUm^ADnm. & E.  87,aiite,344 ;  Denn  («)  4  Dura.  &  £.  87. 

d.  Webh  r.Puek^^  6  Id.  303,  340;  (a)  6  Dam.  &  E.  303. 

Doe  d.  Candler  v.  SmUhy  7  Id.  531.  (&)  As  to  which,  see  ante* 
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for  the  purpose,  when  any  one  of  the  mnltitade  of  decb- 
sions  illustrating  the  rule  would  have  been  equally  in 
point  ?  It  is  manifest,  indeed,  from  the  use  which  Lord 
Kenyan  made  of  this  case,  that  he  sometimes,  at  lea^t, 
included  in  the  phrase  ^^  particular  intent,"  an  express 
gift  to  a  particular  degree  of  issue ;  and  this  is  the  more 
evident  from  his  obserrations  in  Doe  d.  Candler  r.  Smith  {c)^ 
where,  after  reading  the  deyise  to  "  heirs  of  the  body"  as 
a  gift  to  children^  he  sacrificed  this  intent  to  the  *^  general 
intention"  that  **  all  the  progeny  of  those  children  should 
4;ake  before  any  interest  should  vest  in "  the  devisees  over, 
and  accordingly  held  the  parent  to  be  tenant  in  tail  (J). 
Now,  if  his  Lordship  were  authorized  to  construe  '*  heirs 
of  the  body"  as  designating  children  («),  on  what  sound 
principle,  or  even  plausible  pretence,  was  the  express 
devise  to  the  children  to  be  sacrificed  to  the  intention 
inferred  from  the  words  introducing  the  devise  over?  To 
assign  to  these  words  such  an  operation,  is  to  set  up  an 
intention  collected  merely  by  inference  from  phrases  of  an 
ambiguous  character,  against  an  intention  clear,  express, 
and  unequivocal ;  and  when,  too,  (which  constitutes  the 
great  force  of  the  absurdity,)  there  is  no  incoTHpatibiliiff  or 
incongruity  in  tJie  two  limitations.  That  an  im{died  estate 
tail  in  the  parent  in  remainder  after  an  estate  tail  in  the 
children  is  perfectly  consistent  with  such  an  estate  in 
them,  and  would  attain  the  object  of  letting  in  all  the 
descendants  of  the  first  taker  equally  well  with  an  imme*- 


{e)  7  Burn.  &  £.  532,  ante. 

(d)  Mr.  Justice  Qroie,  too,  in  Doe 
T.  CoopeTy  1  East,  229,  ante,  as 
snmed  the  word  '^  issue"  in  the  de- 
yise to  mean  chUdren,  and  then  that 
it  was  to  give  way  to  the  intent,  ap- 


pearing by  the  words  introducing 
the  deyise  oyer,  to  let  in  all  the  de- 
scendants.   Both  branches  ai  this 
hypothecs  are  equally  unteouibk. 
(e)  But,  as  to  which,  see  ante. 
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diate  estate  tail,  is  too  palpable  for  serious  argument,  chap,  xu 
The  one  undoubtedly  is  distinct  from,  but  not  in  the  least 
repugnant  to,  the  other.  It  is  evident,  therefore,  that  to 
have  struck  out  one  of  these  limitations  would  have  been 
an  unwarrantable  interference  with  the  express  language 
of  the  testator,  not  called  for  by  tlie  necessity  of  the  case, 
and  in  direct  contravention  of  the  rule  which  requires 
that  effect  should  be  given,  if  possible,  to  every  part  of  a 
will.  It  is  satisfactory  that  the  case  of  Doe  d.  CanMer 
V.  Smtik  may  be  supported  on  irrefiragable  grounds,  inde- 
pendently of  any  such  doctrine ;  for,  as  it  is  now  esta- 
blished that  the  words  ^'  heirs  of  the  body,"  in  such  a  con- 
text, cannot  be  read  children  {g\  the  whole  assumption 
upon  which  the  Court  proceeded  fails,  and  the  case  is 
clearly  right  upon  the  uncontrolled  operation  of  **  heirs  of 
the  body"  as  words  of  limitation ;  but  this,  while  it  sus- 
tains the  authority  of  the  case  deprives  die  doctrine  of  all 
the  sanction  which  that  authority  would  have  commu- 
nicated. Nor  is  this  all :  many  of  the  cases  antecedently 
stated  afford  negative  authority  against  it ;  for  it  is  ob- 
servable that  in  Langley  v.  Baldwin  (A),  Attorney-General 
V.  Sutton  (t),  and  Stardey  v.  Lennard  {k\  where  estates 
tail  were  raised  in  the  parent  by  the  effect  of  the  words 
introducing  the  devise  over,  not  a  word  is  said  of  sacri- 
ficing the  devise  to  the  sons  to  this  object.  On  the  con- 
trary, in  Attorney-General  v.  Sutton^  those  who  argued 
for  this  construction  evidently  considered  that  the  ulterior 
estate  of  the  parent  was  to  take  effect  as  a  remainder 
espedant  on  the  estate  tail  of  the  sons.  In  AUanson 
V.  Clith&row  (/),  too,  (where,  however,  the  trust  waa  exe- 

(jg)  Ante,  Chap.  37.  ed.  75,  ante. 

(A)  1  P.  W.  769,  ante.  {k)  1  Ed.  87,  ante. 

(0  Id.  764 ;  3  B.  Pc  C.  Toml.         (/)  I  Ves.  sen.  24,  ante. 
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the  most  conclusive  authority  against  the  doctrine  in  ques- 
tion is  Doe  d.  Bean  v.  HaU€jf{m\  where  even  Lord  Kenyan^ 
its  most  strenuous  champion,  held,  that  the  estate  tail 
raised  by  implication  in  the  parent  took  effect  by  way  of 
remainder  after,  and  not  in  derogation  ofy  the  express  devise 
to  the  eldest  son* 
Lord  JTcnyoii'f       In  this  casc,  indeed,  his  Lordship  seemed  to  be  on  the 
the  doctriM  i^   point  of  applying  to  practice  the  doctrine  which  he  had 
o/zcy.  1^^^^  g^  \oTag  maintaining  in  theory ;  for  he  said,  "  We 

have  our  choice  of  two  constructions  to  effectuate  the 
testator's  general  intent,  evther  to  give  an  immediate  estate 
tail  to  A. 9  which  would  violate  the  particular  intent  of  the 
devisor^  or  (and  to  which  construction  I  incline)  to  say 
that  he  took  an  estate  for  life,  remainder  in  tail  to  his 
eldest  son,  remainder  in  tail  to  the  father,  in  order  to  let 
in  all  his  issue  male."  To  have  expunged  the  devise  to 
the  eldest  son  in  this  case  would  have  been  a  practical 
illustration  of  the  doctrine  in  question ;  and  his  Lordship, 
in  refusing  to  do  so,  virtually  negatived  its  existence,  and 
thereby  established,  not  the  prevalence  of  the  general  over 
the  particular  intent,  but  the  triumph  of  sound  sense  and 
legal  principles  over  one  of  the  absurdest  doctrines  that 
was  ever  advanced.  His  Lordship,  however,  added,  "  In 
deciding  this  case,  I  will  not  abandon  the  general  rule 
recognised  and  acted  upon  in  Robinson  v.  Robinson,^ 

This  observation  shews,  first,  that  Lord  Kenyon  sus- 
pected that  his  decision  might  be  considered  to  encroach 
upon  the  doctrine  which  he  had  taken  such  pains  to  rear 
upon  the  authority  of  this  case ;  and,  secondly,  that  he  re- 
garded Robinson  v.  Robinson  as  a  case  in  which,  by  hold- 

(m)  8  Durn.  &  £•  5,  ante. 
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ing  the  parent  to  be  immediate  tenant  in  tail,  the  devise 
to  the  son  as  a  designated  obfect  was  sacrificed  to  the 
**  general  intent,"  appearing  by  the  subsequent  words  (»), 
which  is  the  only  view  in  which  it  can  possibly  be  con- 
sidered as  coming  into  collision  with  Dae  v.  Halley,  where 
the  devise  to  the  eldst  son  was  preserved.  If  that  case 
supported  any  such  doctrine,  (but  which  the  writer  trusts 
he  has  satisfactorily  shewn  it  does  not,)  it  is  clearly  over- 
ruled by  Doe  v.  HaUey ;  and  Lord  KenyoiCs  express  re- 
servation can  avail  but  little  in  preserving  the  doctrine 
from  the  effect  of  his  own  decision,  rejecting  it  in  the 
veiy  case  for  which,  if  applicable  at  all,  it  appeared  to 
have  been  designed. 

So  far,  therefore,  it  is  clear  that  the  doctrine  oi  general 
and  particular  intention  had  existed  only  in  name;  the 
cases  in  which  it  was  professed  to  be  applied  being  clearly 
referable  to  other  grounds,  and  in  those  which  seemed  to 
call  for  its  application  the  doctrine  being  rejected.  In  the 
caae  of  Wight  v.  Leigh  (o)  already  stated,  however,  we  have 
an  instance  nearly  the  converse  of  the  former  class ;  for, 
without  a  distinct  recognition  of  the  doctrine,  a  construc- 
tion, amounting  in  effect  to  an  application  of  it,  seems  to 
have  been  adopted. 

The  confusion  temporarily  introduced  by  this  case,  how- 
ever, has  been  completely  dissipated  by  the  two  more  recent 
cases  {Parr  v.  Swindds^  and  Doe  v.  Gallini\  in  both 
which  we  have  seen  it  was  held,  upon  the  authority  of 
Doe  V.  ffalky,  that  words  importing  a  failure  of  issue  of 
the  devisee  for  life  conferred  on  him  an  estate  tail ;  not 


(n)  See  an  obflervation  upon  this,     p.  819. 
ante,  p.  969 ;  and  see  his  Lordship's         (o)  15  Yes.  564,  ante,  387. 
own   aUnsion   to   the   case,   ante. 


CBAF.  XL. 


40& 


» 


WO&Dd   "  IN   DEFAULT   OP   ISSUE,      ETC. 


CHAP.  XL. 


in   derogation  of,  bat  in   remainder  expectant  on  th^ 

estates  devised  to  the  children.     In  JDoe  y.  GaUini^  the 

doctrine  of  general  and  particular  intention  underwent 

much  discussion,  and  Lord  Denman  was  pleased  to  ex« 

press  his  concurrence  in  the  views  of  the  writer  of  these 

Lord  Denman*B  pugcs.     His  Lordship  obscrved  (/?), — "  The  doctrine  that 

trine  of  general  the  general  intent  must  overrule  the  particular  intent  has 

i^teiftion.         bccu  much,  and,  we  conceive,  justly  objected  to  of  late, 

as  being,  as  a  general  proposition,  incorrect  and  vague, 
and  likely  to  lead  in  its  application  to  erroneous  results. 
In  its  origin  it  was  merely  descriptive  of  the  operation  of 
the  rule  in  SheUetfs  case^  and  it  has  since  been  laid  down 
in  others  where  technical  words  of  limitation  have  been 
used,  and  other  words,  shewing  the  intention  of  the  tes- 
tator that  the  objects  of  his  bounty  should  take  in  a  dif- 
ferent way  from  that  which  the  law  allows,  have  been 
rejected ;  but  in  the  latter  cases»  the  more  correct  mode 
of  stating  the  rule  of  construction  is,  that  technical  words 
or  words  of  knovm  legal  import  must  have  their  l^al 
effect,  even  though  the  testator  uses  inconsistent  words, 
unless  those  inconsistent  words  are  of  such  a  nature  as  to 
make  it  perfectly  clear  that  the  testator  did  not  mean  to 
use  the  technical  words  in  their  proper  sense ;  and  so  it 
is  said  by  Lord  JRedesdale  in  Jesson  v.  Wright  (q).  This 
doctrine  of  general  and  particular  intent  ought  to  be  car- 
ried no  further  than  this ;  and  thus  explained,  it  should 
be  applied  to  this  and  all  other  wills." 


of  re* 


venioiif* 


5.  Devises  of  reversions  sometimes  give  rise  to  a 
question  which  bears  a  strong  analogy  to  that  discussed 
in  the  present  chapter.     This  occurs  where  a  testator. 


(p)  5  Barn*  &  Add.  640. 


(^)  2  Bligh,  57. 
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haying  a  reversion  in  fee,  subject  to  estates  tail  belong- 
ii^  to  the  sons  or  other  partial  issne  of  a  person  (r),  de- 
vises the  reversion  as  property  in  the  event  of  that  person 
dying  toithaut  issue,  whieh  necessarily  raises  the  question 
whether  these  words  refer  to  the  determination  of  the 
subsisting  estates,  or  to  a  general  failure  of  issue,  or,  in  wiietiier  wordi 

refer  to  deter- 

other  words,  whether  they  are  words  of  description  or  mmationor 
donation :  in  the  former  case  the  devise  operates  as  an  tate*. 
immediate  disposition  of  the  reversion  {s) ;  in  the  latter  it 
is  an  executory  devise,  and,  as  such,  is  void  for  remote* 
ness. 

A  point  of  this  nature  occurred  in  the  case  of  Lady 
Lanesbortmgh  v.  FoJt{t)y  where  A.,  having  settled  the 
lands  in  question  on  the  marriage  of  his  son  B.,  to  the 
use  of  himself  (A.)  for  life,  remainder  to  his  son  B.  for 
ninety-nine  years,  if  he  so  long  lived,  remainder  to  the 
use  of  the  first  and  other  sons  of  B.  on  his  intended  wife 
to  be  begMen  successively  in  tail  male,  remainder  to  the 
heirs  male  of  the  body  of  B.,  with  reversion  to  the  right 
heirs  of  himself  (A.),  by  his  will  devised  the  lands  con- 
tained in  the  settlement  on  failure  of  issue  of  the  body 
qf'B.f  and  for  want  of  heirs  male  of  his  (A.'s)  bcdj/^  to  his 
daughter  F.  in  tail :  and  the  House  of  Lords  adjudged,  in 
concurrence  with  the  unanimous  opinion  of  the  Judges^ 
that  the  will  did  not  give  an  estate  tail  by  implication  to 
B.,  and  that  therefore  the  devise  over  to  F.  was  execu- 
toiy,  and  void,  as  being  on  too  remote  a  contingency. 


(r)  The  writer  has  avoided  sug-  ter.    See  Sanford  v.  Irbjf^  3  Bam» 

gestiBg  the  case  of  the  limitations  &  Aid.  634,  and  other  cases  there 

being  to  the  testator's  own  sons,  be-  discussed. 

cause  such  cases  may  perhaps  be  con-  (*)  See  ante,  Vol.  i,  pp.  728,  780. 

sidered  as   faUing  within  another  {%)  Cas.  temp.  Talb.  202. 
principle,  discussed  in  the  next  chap- 
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If  this  case  had  rested  solely  od  the  circamstaaces  that 
Obflenrations     the  subsistiBK  ostato  tail  in  B.  embraced  the  heirs  maie 

upon  Lane^o-  ^ 

rough  y.  Fo*.    oiilj,  and  the  devise  in  the  will  referred  to  his  (B.'s)  issue 

generaUf/f  (which  certainly  was  argued  as  the  chief  point  in 
the  case,)  the  decision,  it  is  conceived,  could  hardly  have 
been  sustained,  consistently  with  the  rules  of  construction 
deducible  from  the  cases  discussed  in  the  present  chapter,  in 
maiiy  of  which  we  have  seen,  that  words  referring  in  term 
to  issue  or  issue  male  have  been  held  to  apply  to  children 
or  sonSy  being  the  objects  of  the  antecedent  limitations  (ii). 
Whether  words  A  foTtioriy  therefore,  in  the  present  instance  would  they 
re^to'^S^.  have  been  construed  to  be  referential,  where  the  approx- 
'  imation  to  a  correct  reference  to  the  subsisting  estates 
was  such  as  to  require  only  the  word  ^  male"  to  be  sup- 
plied ;  and  the  case  of  Tuck  v.  Frenckam  {ai)  affords  an 
instance  (if  iauthority  were  requisite)  of  this  word  being 
supplied  to  make  words  referring  to  issue  generally  cor- 
respond with  the  antecedent  limitations  in  &vor  of  issue 
male  created  by  the  same  will. 

These  remarks  assume  that  the  principle  which  governs 
the  application  of  phrases  of  this  nature  to  limitations 
created  by  the  same  will,  and  to  estates  antecedently 
QrcQ'ted,  is  identical.  It  seems  difficult  to  find  a  solid  dis- 
tinction between  the  cases,  especially  where^  as  in  Lanes- 
boTwgh  V,  FoTy  the  testator  refers  to  the  settlement  in 
describing  the  subject  of  disposition;  the  difference  be- 
tween the  two  cases,  indeed,  if  any,  woidd  seem  to  be, 
that  the  courts  would  incline  more  strongly  to  the  refer- 
ential construction  in  the  latter  case,  where  the  effect 
is  to  support  a  devise  otherwise  void  (^),  than  in  the  for- 

(«)  Ante,  398.  (j)  It  wiU  be  mmembered  that 

{x)  1  And.  8.    S.  C.  Moore,  18,      we  are  here  speaking  of  the  M  law. 
pi.  ^0 ;  ante,  Vol.  i.  p.  426. 
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mer,  where,  as  an  estate  tail  can  generally  be  implied,  the     chap,  xl. 
devise  is  valid  qudcunque  vid.     The  preferable  ground, 
however,  npon  which  the  case  of  Ladt/  Lanesborough  v. 
I'ojp  appears  to  stand,  is  alSbrded  by  the  other  words 
**  and  for  want  of  heirs  male  of  my  own  body ;"  for,  as 
the  testator  had  no  estate  tail,  and  none  could  be  implied, 
it  is  clear  that,  unless  the  words  could  be  held  to  refer  to 
issue  living  at  the  decease  of  the  testator^  according  to  the 
role  discussed  in  the  next  chapter  {z\  (in  which  it  will 
be  seen  there  was  considerable  difficulty,  inasnauch  as  the 
testator  had  a  son  living,)  the  devise  was  void  (a). 
*  The  principle  was  again  agitated  in  the  case  of  Jones  wbethcr  sons 
T.  M,ytgm  (d) ;  where  A.  haviDg,  on  his  marriage  with  B.,  ^^^^ 
settled  certain  estates  upon  himself  and  the  sons  of  the  ^^a^ "^ 
marriage   in  tail  male,  with  reversion  in  fee  to  him- 
self, and,  having  two  sons  of  the  marriage,  devised  the 
estates,  in  case  his  said  sons,  or  any  other  son  or  sons  of 
his  thereafter  to  be  boruy  should  die  withotU  issue  male  of 
their  bodies,  to  his  brother  T.   The  question  was,  whether 
the  testator,  by  the  mention  of  sons  '*  to  be  bom,"  was  to 
be  understood  as  meaning  after-bom  sons  by  his  wife  B. 
(who  was  living),  or  as  having  in  his  contemplation  the 
sons  of  a  future  marriage.    If  confined  to  sons  of  A/s 
present  marriage,  it  was  a  good  devise  of  the  reversion, 
as  the  contingency  expressed  by  him  (on  which  the  de- 
vise over  was  to  take  effect)  embraced  precisely  the  estates 


(z)  Post 

(a)  It  is  remarkable  that  Mr. 
J'eame,  in  his  strictures  on  this 
case,  Cont.  Rem.  447,  while  he  treats 
the  want  of  the  word  '*  male"  as  a 
fifttal  omission  in  referring  to  the  es- 
tate tail  of  the  testator's  son,  seems 
to  consider  it  not  impossible  that 


the  words  for  want  of  the  testator's 
own  heirs  mahy  should  be  held  to  be 
referential  to  the  son,  though  this 
hypothesis  takes  so  much  greater 
liberty  with  the  testator's  language. 
{h)  Butl.  Fea.  App.  678;  8.  C. 
3  B.  P.  C.  Toml.  ed.  322. 
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under  the  settlement,  on  the  detennination  of  which  his 
own  reversion  would  fall  into  possession,  it  being  the 
same  as  if  he  had  said,  *'  Whereas  my  estate  is  settled 
upon  my  first  and  every  other  son  in  tail  male  by  my 
marriage  settlement;  therefore,  in  case  they  all  die  without 
issue  male  of  their  body,  I  give  it  to  my  brother,"  which 
would  clearly  have  been  good  as  a  devise  of  the  reversion ; 
and  a  circumstance  much  relied  upon  for  this  construc- 
tion was,  that  the  testator  appointed  B.  a  guardian  of  his 
children  and  executrix  of  his  will,  which  negatived  the 
supposition  of  his  contemplating  a  future  marriage  (c). 
Words  held  to  On  the  othcr  hand,  it  was  contended,  that  the  expres- 
L^J^tato-taii.*  bIous  uscd  by  the  testator  included  the  sons  of  an  after- 
taken  wife,  and,  as  such  sons  could  not  take  an  estate 
by  implication^  the  limitation  over  to  the  testator's 
brother  was  an  executory  devise  void  for  remot^iess. 
Lord  Chancellor  Camden  sent  a  case  to  B.  IL,  the  Judges 
of  which  certified  their  opinion  that  the  event  of  a  second 
marriage  was  not  in  the  testator's  contemplation,  bat 
that,  if  it  were,  the  sons  of  that  marriage  took  an  estate 
tail.  Lord  Bathursty  who,  in  the  mean  time,  had  suc- 
ceeded to  the  seals,  concurred  in  the  former  branch  of 
this  certificate,  and  decreed  acordingly ;  but  he  dissented 
from  the  opinion,  that  an  estate  tail  was  raised  by  impli- 
cation, conceiving  Lanesbarouffh  v.  JFaa;  to  be  a  direct  au- 
thority against  it.  The  decree  was  aflirmed  in  the  House 
of  Lords,  on  the  ground  that  a  future  marriage  was  not 
in  the  contemplation  of  the  testator,  and  that  the  devise 
to  his  brother  was  therefore  good  (rf). 

(c)  See  this  principle  applied  to  (d)  In  Tmfford  t.  BodiM,  3  Atk. 

a  dififerent  species  of  case,  Wilkin-  442,  a  devise,  **  after  fiulure  of  issae" 

8on  V.  Jdanu,  1  Ves.  &  Bea.  422,  of  the  testator's  wife  by  him,  was 

ante.  construed  as  an  immediate  gift  of 
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But  in  Bankes  v.  Holme  («),  where  laods  having  been  chap,  xl, 
limited,  upon  the  marriage  of  A.  with  B.,  to  the  nse  of  ^^r  to"ub! 
A.  for  life,  with  remainder  to  trustees  to  preserve,  with  "•^  esutei, 
remainder  to  trustees  for  certain  terms  of  years,  with  re« 
mainder  to  B.  for  life,  remainder  to  trustees  to  preserve, 
remainder  to  the  first  and  other  sons  of  the  marriage  in 
tail  male,  with  remainder  to  the  daughters  as  tenants  in 
common  in  tail,  with  cross-remainders,  with  reversion  to 
A.,  the  settlor,  in  fee ;  A.  made  his  will,  by  which  he 
recited,  that,  by  the  settlement  in  question,  he  was  seised 
of,  or  entitled  to,  the  reversion  in  fee-simple  expectant  on 
the  decease  of  his  wife  B.,  in  case  there  should  be  no 
child  or 'Children  of  his  said  wife  by  him  begotten,  or, 
there  being  such,  all  of  them  should  happen  to  depart 
this  life  without  issue.  The  testator  then,  in  case  he 
should  die  without  leaving  any  children  or  child,  or,  there 
being  such,  "  all  of  them  should  happen  to  depart  this 
life  toithaut  issue  lawfully  begotten,"  devised  the  premises 
upon  certain  trusts.  Sir  J.  Leach^  V.  C,  held,  that  this 
devise,  being  after  a  general  failure  of  issue  of  the  chil- 
dren, was  too  remote  and  void;  and  this  decree  was 
affirmed  in  the  House  of  Lords. 

Lord  JEldan  observed,  in  Morse  v.  Lord  Ormonde  (cf).  Case  of  Amief 

,         V.  Hoime  quet- 

that  this  was  a  ^^very  strong  decision,"  (an  expression  tioned. 
which,  in  the  mouth  of  this  venerable  Judge,  always 
means  a  t^ronff  decision);   and  it  seems,  indeed,  to  be 
very  difficult  to  reconcile  it  with  the  principles  of  the  line 
of  cases  just  stated.     It  was  manifest,  from  the  recital  of 

the  reTersion,  the  words  in  question  do  not  appear)  for  another  pur- 
being  referential  to  the  subsisting  pose. 

limitations  of  their  marriage  settle-  (0)   1   Russ.  394,  n.     See    also 

ment ;  but  the  will  contained  an  Bristow  v.  Boothfyy  2  Sim,  &  Stu. 

express  reference  to  the  settlement  465. 

(the  particular  limitations  of  which  (^)  I  Russ.  406. 
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CHAP.  XL.  the  settlement,  that  the  testator  had  in  view  the  rever- 
sionary estate  expectant  on  the  limitations  of  the  settle- 
ment, whatever  that  reversion  was ;  and  the  terms  nsed 
were  merely  an  erroneous  and  mistaken  reference  to  the 
events  on  which  snch  reversion  wonld  fall  into  possession. 
The  case  seems  irreconcilable  with  J(mes  v.  Morgan^ 
which  it  closely  resembles.  It  is  not  likely  that  the  de- 
cision will  be  followed. 

And  this  conclusion  is  fortified  by  the  case  of  EgerUm 

V.  Jones  (A),  where,  in  pursuance  of  marriage  articles,  an 

estate  at  C.  had  been  conveyed  to  the  use  of  A.  for  life, 

with  remainder  to  B.,  his  wife,  for  life,  with  remainder 

(subject  to  a  term  of  500  years  for  raising  portions  for 

younger  children)  to  the  use  of  the  first  and  other  sons  of  A. 

and  B.  successively  in  tail  male,  with  remainder  to  the  use 

of  trustees  for  600  years  upon  certain  trusts,  in  the  event 

of  there  being  no  male  issue  of  A.  and  B.,  who  should  live 

to  attain  the  age  of  twenty-one  years,  with  remainder  to 

the  use  of  A.,  his  heirs  and  assigns, — A.,  by  his  vnll. 

Devise  on  fail,   dcviscd  as  follows : — '^And  as  to  the  reversion  and  in- 

heid'tob^ii^im.  heritance  of  the  freehold  estate  by  me  already  purchased 

rf^veraioD!^    a't  C.  aforesaid,  and  such  other  estate  or  estates  as  I  shall 

hereafter  purchase  in  pursuance  of  my  marriage  articles,  in 
case  of  failure  of  issue  of  my  body  by  my  said  mfe^  I  give," 
&c.  Sir  L.  Shadwelly  Y.  C,  expressed  a  strong  opinion, 
that  this  devise  operated  as  a  valid  immediate  gift  of  the 
reversion ;  but  it  was  not  necessary  for  him  to  go  further 
than  to  declare  that  the  title  depending  on  the  opposite 
construction  was  too  doubtful  to  be  forced  on  a  pur- 
chaser. 
Remark  on  If  the  Vice-Chaucellor  had  been  called  upon  to  adju- 

jo^r  ^'        dicate  on  this  point  of  construction,  it  is  conceived  hiff 

(h)  3  Sim.  400. 
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decision  must  have  been  in  accordance  with  his  expressed  chap.  xl. 
opinion.  The  case  of  J(mes  v.  Morgan  would  have  more 
than  warranted,  and  even  Bankes  y.  Holme  would  not 
haye  opposed,  such  a  conclusion ;  for  the  Court  had  not 
here  (as  in  those  cases)  to  supply  words  in  order  to 
restrict  the  issue  spoken  of  in  the  will  to  the  issue  of  a 
particular  marriage,  (who  were  the  tenants  in  tail  under 
the  settlement),  the  testator  having  in  the  will  distinctly 
referred  to  the  issue  of  that  marriage.  The.  sound  rule  Suggested  con- 
would  seem  to  be,  that,  wherever  it  may  be  collected  from  the  '^  "^ 
the  general  context  of  the  will,  that  it  is  the  testator's 
intention  to  dispose  of  his  reversionary  interest  expectant 
on  the  subsisting  estates  tail,  such  intended  disposition 
will  not  be  defeated  by  the  neglect  of  the  testator  to 
adapt  his  language  with  precision  to  the  events  on  which 
the  reversion  will  fall  into  possession.  The  consequence 
of  rejecting  this  construction  commonly  has  been  (we 
have  seen,)  to  invalidate  the  intended  devise  of  the  rever- 
sion for  remoteness  (as  depending  upon  a  general  failure 
of  issue) ;  but  in  this  respect  the  recent  act  has  made  an 
alteration,  which  is  pointed  out  in  the  next  section. 


IV.  It  remains  only  to  consider  how  far  the  doctrines  i  Vict.  c  26, 

discussed  in  the  present  chapter  are  applicable  to  wills,  ^  ^' 
which  are  regulated  by  the  new  law. 

The  statute  of  1  Vict.  c.  26,  s.  29,  provides,  "  that.  Words  import 

ing  a  failure  of 

in  any  devise  or  bequest    of  real  or  personal  estate,  issue  to  mean 
the  words  *  die  without  issue,'  or  *  die  without  leaving  the^deslh,^^- 
issue,'  or  *  have  no  issue,'  or  any  other  words  which  ^rei^  nTere 
may  import  either  a  want  or  failure  of  issue  of  any 
person  in  his  lifetime  or  at  the  time  of  his  death,  or  an 
indefinite  failure    of   his  issue,    shall  be  construed  to 
mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the 
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time  of  the  death  of  such  person,  and  not  an  indefinite 
failure  of  his  issue,  unless  a  contrary  intention  shall 
appear  by  the  will,  hy  reason  of  such  person  having  a  prior 
estate  taiU  or  of  a  preceding  gifU  being  ^  vnthout  any  inqdicalion 
arising  from  such  words,  a  limitation  of  an  estate  tail  to 
such  person  or  issue,  or  otherwise ;  provided,  that  this  act 
shall  not  extend  to  cases  where  such  words  as  aforesaid 
import  if  no  issue  described  in  a  preceding  gifl  shall  be 
bom,  or  ifthei^e  shaU  be  no  issue  who  shall  live  to  attain  the 
age  or  otherwise  answer  the  description  required  for  obtain- 
ing a  vested  estate  hf  a  preceding  gift  to  such  issueJ"^ 

It  is  qyident,  therefore,  that  the  question,  whether 
words  importing  a  failure  of  issue  refer  to  the  objects  of 
the  preceding  devise  (which  form  the  main  topic  of  the 
present  chapter,)  may  still  arise  under  wills  that  are 
within  the  recent  enactment ;  and  if  this  question  be  de- 
cided in  the  affirmative,  the  construction  will  not  be  in 
the  least  affected  by  the  change  in  the  law ;  but  if  it  be 
adjudged  that  the  words  under  discussion  do  not  refer  to 
the  objects  of  the  prior  devise,  the  result  now  will  be 
widely  different ;  for,  instead  of  being  construed  (as  for- 
merly) to  import  an  indefinite  failure  of  issue,  they  must 
(unless  the  context  forbids)  be  held  to  point  exclusively 
to  issue  living  at  the  deaths  and,  consequently,  can  never, 
under  any  circumstances,  by  their  own  intrinsic  force, 
have  the  effect  of  creating  an  estate  tail  by  implication; 
so  that  to  wills  made  or  republished  since  the  year  1837 
no  scope  will  be  afforded  for  the  application  of  the  doc- 
trine of  the  cases  of  Doe  v.  HaUey,  Parr  v.  Swindds,  and 
Doe  V.  Gallini,  to  the  discussion  of  which  so  large  a 
space  has  been  devoted. 

The  effect  of  holding  the  words  in  question  not  to  refer 
to  the  issue,  who  are  the  objects  of  a  preceding  devise, 
will  be  to  render  the  estate  of  the  children,  conferred  by 
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buch  deyise,  detenninable  on  the  event  of  the  parent  dying 
wilhout  leaying  issue  living  at  his  deaths  as  in  the  case  of 
Hutchinson  v.  Stephens  {a\  which  is  a  result  that  ill  ac-» 
cords  with  probable  intention.  Such  a  case,  howeyer, 
can  only  occur  where  the  devise  to  the  children,  or  any 
other  class  of  issue,  gives  estates  in  fee,  as  it  would 
under  wiUs  which  are  subject  to  the  new  law.  even 
without  words  of  limitation ;  for  if  the  devise  in  ques-* 
tion  confers  estates  for  life  only,  the  determination  of 
such  estates  is  involved  in  the  failure  of  the  issue  whose 
extinction  is  the  contingency  on  which  the  ulterior  devise 
depends.  We  see,  therefore,  in  the  effect  of  the  new  law» 
increased  motive  for  adhering  to  the  principle  of  the  cases 
of  Goodright  v.  Dunham^  and  Malcolm  v.  Taylor^  which  VL 
will  be  remembered  authorize  the  proposition,  that,  where 
a  devise  to  children  in  fee  is  followed  by  a  devise  over,  to 
take  effect  on  the  failure  of  the  issue  of  the  parent  of 
such  children,  the  words  importing  a  failure  of  issue  refer 
to  the  children  or  other  issue,  who  are  the  objects  of  the 
prior  devise,  which  principle  would,  it  is  conceived,  apply 
to  devises  embracing  any  other  class  of  children,  as  sona 
or  daughters* 

For  instance,  if  lands  are  devised  to  A.  for  life,  with 
remainder  to  his  sons,  and  if  A.  should  die  without  issue, 
then  to  B.,  each  son  of  A.,  under  the  original  devise, 
would,  immediately  on  his  birth,  take  a  vested  remainder 
in  fee  simple  in  his  own  aliquot  share;  and  if  the  subse- 
quent words  were  held  merely  to  refer  to  the  objects  of 
the  prior  devise,  the  ulterior  limitation  of  course  would 
not  disturb  or  affect  such  vested  remainder;  but  if  the 
words  in  question  were  adjudged  not  to  bear  this  con« 
struction,  but  to  point  to  issue  of  every  degree  living  at 

(a)  1  Keen,  240;  ante,  p.  378. 
VOL.  II.  E  E 
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the  death  of  A.,  they  would  subject  the  rested  estate  of 
the  sons  of  A.  to  an  executory  deyise,  to  take  effect  in 
the  event  of  A.  dying  without  leaying  issue  surviving  him, 
a  result  which  it  is  conceiyed  the  Courts,  when  applying 
the  new  rules  of  construction,  will  not  hesitate  to  reject, 
in  deference  to  the  authority  of  the  cases  just  referred  to. 
The  enactment  which  makes  a  devise  pass  the  fee  simple 
without  words  of  limitation  will,  it  is  obvious,  greatly 
extend  the  application  of  the  doctrine  of  Goodright  v. 
Dunham^  and  Malcolm  v.  Taylor;  and  in  this  respect  seems 
to  operate  very  beneficially,  in  concurrence  with  that  which 
reads  words  importing  a  failure  of  issue  as  denoting  issue 
living  at  the  death,  when  not  simply  referential  to  the 
issue  described  in  the  prior  devise. 

In  the  preceding  remarks  the  new  enactment  has  been 
regarded  in  its  effect  only  upon  the  prior  estates.  With 
respect  to  the  ulterior  estate,  a.  ^.,  the  estate  which  is  to 
take  effect  on  the  &ilure  of  issue,  its  operation  is  more 
decidedly  beneficial,  for  it  prevents  such  ulterior  devise 
from  being  rendered  void  for  remotness,  where  the  words 
denoting  the  failure  of  issue  would  have  the  effect  nei- 
ther of  referring  to  the  objects  of  the  prior  devises,  nor 
of  creating  an  estate-tail  by  implication. 
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WORDS  « IN  DEFAULT  OF  ISSUE,"  &c,,  WHETHER  THEY 
REFER  TO  FAILURE  INDEFINITELY,  OR  FAILURE 

AT  THE  DEATH. 


I.  OmieralRuk.    ExeqfHom* 

II.  dreumtianeea  amd  Eapretumu 

adequate  to  warrant  the  Be- 
tirieted  Comtruetion  in  regard 


to  Real  JBttate. 
ni.  ——  in  regard  to  Pereonalfy. 
lY.  Bemaritt  an  1  Fkt.  e.  26,  e.  29. 


I.  Another  question,  which  often  occurs  in  the  con-  in  default  or 
8tracti<m  of  words  importing  a  failure  of  issue,  is,  whether  when'  mtricc. 
they  refer  to  issue  indefinitely  (t.  e,  to  a  failure  of  issue  at  of  iBnle  at  th^ 
any  time),  or  to  a  failure  of  issue  at  the  death.     Upon  ^^* 
this  depends  their  operation  to  confer  an  estate  tail ;  for 
it  is  only  when  the  words  denote  an  extinction  of  the 
specified  issue,  irrespective  of  time  or  any  collateral  cir* 
cumstance,  that  they  create  such  an  estate. 

Few  points  of  testamentary  construction  have  come 
more  .frequently  under  discussion  than  this;  which  has 
arisen,  in  a  great  degree,  from  the  discrepancy  between 
the  popular  acceptation  and  the  legal  sense  of  the  phrase 
in  question,  and  the  consequent  willingness  to  admit 
grounds  for  departing  from  the  technical  doctrine.  In 
ordinary  language,  when  a  testator  gives  an  estate  to  a 
person  and  his  heirs,  with  a  limitation  over,  in  case  of  his 
dying  without  issue,^  he  means  that  the  devisee  shall 
retain  the  estate,  if  he  leaves  issue  surviving  him,  and  not 

E  £2 
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otherwise;  and  where  the  phrase  is,  in  case  the  first 
taker  die  before  he  has  any  isme^  or  if  he  have  no  issue^  the 
intention  probably  is,  that  the  estate  shall  belong  abso- 
lutely to  the  devisee,  on  his  having  issue  bom.  But  the 
established  l^al  interpretation  of  these  several  expressions 
is  different ;  for  it  has  been  long  settled  (tho'ogh  the  rule, 
it  will  be  remembered,  now  applies  only  to  wills  made  before 
the  year  1838),  that  words  referring  to  the  death  of  a  per- 
son without  issue,  whether  the  terms  be,  ^^ifhe  die  unthatU 
issucj^  ^^ifhe  have  no  issucy^  or  "  if  he  die  before  he  has  (my 
issue^'  (a),  oi:  "^br  want "  or  ** in  default  of  issite^^  unex-* 
plained  by  the  context,  and  whether  applied  to  real  or  to 
persomd  estate,  (notwithstanding  the  distinction  taken  be- 
tween these  two  species  of  property  in  some  of  the  early 
cases  {b\)  are  construed  to  import  a  general  indefinite  faU-- 
ure  of  issuey  u  e.  a  failure  or  extinction  of  issue  at  OMf 
period  (c). 

This  rule,  however,  admits  of  two  exceptions :  the  firs^ 
is,  where  the  phrase  is  leaving  no  issue ;  with  respect  to 
which  the  settled  distinction  is,  that  applied  to  real  estate 
it  means  an  indefinite  failure  of  issue,  but  in  reference  to 
personal  estate  (and  real  estate  directed  to  be  con- 
verted (d)  is  for  this  purpose  regarded  as  personalty  (e),) 


(a)  Newton  y.Barnardiney^Qorey 
127,  pi.  276.  As  to  this  expression, 
ftppUed  to  ehildreny  see  ante,  325. 

{b)  See  Target  v.  Gaunty  I  P.W. 
748;  S.  a  10  Mod.  403;  Pk^deU 
y.  PUydeU,  1  P.  W.  748 ;  NichoU 
V.  Hooper^  lb.  196. 

(e)  Fitz.  68;  2  Atk.  308,  376; 
Amb.  3d8,  478  ^  2  £d.  205 ;  3  B. 
P.  C.  Toml.  Ed.  314;  1  B.  C.  C. 
170,  188;  2  B.  C.  C.  33;  1  Yes. 
jun.  286 ;  3  Yes.  99 ;  6  Yes.  444 ; 
9  Yes.  197,  680;  17  Yes.  479;  1 
Mer.  20;  1  Baiii.  Ik  Adol.  318;  7 


Bing.  226. 

(d)  As  to  the  doctrine  of  conTer- 
sion,  see  ante,  Yol.  I.,  p.  628. 

(«)  Farlhing  v.  AUm^  2  Madd. 
310 ;  but  th^re  was  ground  to  con* 
tend  that  ^^  issue'*  was  here  sy- 
nonymous with  chUdrmy  who  were 
the  objects  of  the  preceding  bequest. 
The  judgment,  howerer,  is  not  re- 
ported,  and  the  decree  is  silent  as  to 
the  limitation  over.  The  marginal 
note  of  the  case  omits  the  material 
word  **  leaving.'*.    , 
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it  imports  a  failure  of  issiie  at  the  deaths  Under  a 
deTise,  therefore,  to  A.  or  to  A.  and  his  heirs»  and  if  he 
ishall  die  mtd  leave  no  mue,  ot  without  leaving  issue^  then 
over^  A.  would  take  an  estate  tail;  but  under  a  be- 
quest of  a  term  of  years,  or  other  personal  estate,  in  the 
same  language,  A.  would  take,  not  the  absolute  interest, 
(as  he  would  if  the  indefinite  construction  prevailed),  but 
the  entire  interest  of  the  testator  defeasible  on  his  (A.'s) 
leaving  no  issue  at  his  death.  Forth  v.  Chapman  (/)  is 
the  leading  authority  for  this  distinction,  but  it  has  been 
confirmed  by  a  long  train  of  subsequent  decisions  (^)  ex- 
tending down  to  the  present  period,  which  shew  that  it 
applies  even  where  the  real  and  personal  estate  are  com- 
prised  in  the  same  gift.  Lord  Kenj/on^  indeed,  in  Porter 
Y«  Bradley  (A),  questioned  the  soundness  of  the  doctrine ; 
but  his  dictum  is  inconsistent  with  a  multitude  of  au- 
thorities, and  has  received  the  pointed  reprobation  of 
both  Lord  JSldon  (i)  and  Sir  W.  Grant  (k) ;  his  Lordship 


CHAP.  ZLI. 


(/)  1  P.  W.  663. 

(p)  AtJtmtan  y.  ffutcktmomy  3  P. 
W.  266  iSabbartoHv.  SabbartoHyCaB. 
temp.  T.  Talb.  65,  246 ;  SA^fiM  v. 
Orrwy,  3  Atk.  282,  ( where  the  addi- 
tional words  '*  behind  him  " — as  to 
which  see  post— were  used) ;  Lamp^ 
Ugf  y.  Blower^  Id.  396 ;  Shqipard  ▼• 
Leuingkamy  Amb.  122  ;  ChnxUm  ▼• 
Ado^Wy  S  B.  P.  C.  Toml.  Ed. 
906 ;  I>mn  r.  ShentoUy  Cowp.  410 ; 
GcodiUle  V.  Pt^^,  2  Dum.  &  E. 
720 ;  IkmUry  V.  I>ai9ary,  6  Dum. 

6  E.  307 ;  Radford  v.  Radford,  1 
Kee.  486 ;  Doe  d.  Oadogan  y.Ewarty 

7  AdoL  &  Ellis,  636,  the  judgment 
in  which  contains  an  elaborate 
statement  of  the  authorities,  where 
the  subject  was  personal  estate; 
and   WaUcr  v.  DreWy  Com.  Rep. 


372;  2>M  d.  EUu  v.  EOUj  9  East, 
382;  TViN^f  y.  ^^r,  12  East,  263 ; 
Danm^  y.  Qrifithay  4  Mau.  &  S. 
61 ;  WooUeu  y.  Andrewes,  2  Biag. 
176,  where  it  was  real  estate. 

(A)  3  Dura.  &  K  146. 

(0  19  Yes.  77. 

Ik)  9  Yes.  203.  Lord  Tkurlo» 
appears  to  hare  entertained  the 
same  opinion  of  this  distiifetion  as 
Lord  Kenjfon;  for,  in  Biggt  v.  BtiM' 
Ujfy  he  observed,  that  the  words 
leaving  and  afier  went  fiur  towards 
overturning  the  rule.  Probably 
this  expression  tended  to  encourage 
Lord  Kenyon  (who  was  counsel  in 
Bigg*  y*  Bensk^)  in  afterwards 
making  his  bold  denial,  in  Porter  v* 
Bradley  of  the  distinction ;  which, 
however,  his  Lordship  expressly  ze^ 
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emphatically  declaring,  that  it  went  ^  to  shake  settled 
rules  to  their  yerj  foundation''  (/)• 

The  circumstance,  that  the  prior  gift  is  expressly  for 
the  life  of  the  ftfst  taker,  so  that  the  effect  of  construing 
the  word  ^^learing"  to  refer  to  issue  at  the  deaths  is. 


Aa  to  snpplyiiig 
the  word 
leaifing. 


Remark  on 
Py€  y.  X411- 
wood. 


oognised  in  DmiO^y  y.  Vamiry^  6 
Dum.  &  £.  314,  thougli  his  deci- 
sion is  hardly  consistent  with  that 
lecognition. 

(/)  The  introduction  of  thewoKd 
^leaving''  being  so  important  in 
reference  to  personalty,  the  ques- 
tion often  arises,  in  such  cases,  whe- 
ther the  word  may  he  supplied ;  as 
where  the  testator,  in  one  port  of 
his  wiU,  uses  the  phrase  ''without 
leaying  issue,*'  and,  in  another, 
the  words  ^  without  issue.'*  In 
such  case,  the  latter  expression  has 
been  made  by  construction  to  cor- 
re^ond  with  the  former  in  sereral 
instances,  where  the  general  plan  of 
the  will  seemed  to  authorize  it: 
Sk^ppard  y.  Lemnghamy  Amb.  122, 
ante,  Vol.  I.,  p.  428;  Radfbrd  ▼• 
JRad/brdy  1  Kee.  486,  ante.  Vol.  I., 
p.  429,  Each  of  these  req>ectiYe 
phrases,  howerer,  seems  to  have 
been  allowed  to  retain  its  own  pe- 
euliar  force,  in  the  recent  case  of 
i>«  ▼.  lAmooody  June  29, 1842,  (re- 
ported 6  Jurist,  618),  where  «  tes- 
tator gaTe  the  residue  of  his  pro- 
perty to  his  two  children,  John  and 
Elizabeth,  in  manner  following :  one 
moiety  to  John,  his  heirs,  execu- 
tors, administrators,  and  assigns, 
and,  in  case  of  his  decease,  without 
leaning  lawful  issue,  then  to  Eliza- 
beth, and  her  heirs,  executors,  ad- 
ministrators, and  assigns ;  and  the 
othar  moiety,  together  with  the  re- 


yeznon  of  the  former  moiety,  the 
executors  were  directed  to  invest,  in 
trust  for  Elizabeth  for  life  for  her 
separate  use,  and,  at  her  decease,  to 
go  and  be  equally  divided  among 
aU  her  children  lawfully  begotten, 
and,  in  case  of  her  decease  wUktnA 
lawfid  wnie,  then  to  John :  Elizs- 
beth  had  bnly  one  ^hild,  who  &d 
in  her  lifetime.  It  was  contended, 
that  the  words  ^  without  lawful 
issue,^in  reference  to  the  personalty, 
spplied  to  issue  liriug  at  the  destl^ 
and  that»  consequently,  the  beqaest 
over  had  taken  effect ;  but  Sir  K, 
Brucey  Y .  C,  held,  that  the  deceased 
child  acquired  an  absolute  interest. 
Here,  it  will  be  observed,  that 
there  was  sufficient  difference  In  the 
mode  of  disposing  of  the  several 
moieties  to  afford  a  strong  susplcioo 
that  the  testator  might  really  not 
have  had  the  same  intention  in 
each  instance,  and,  therefore,  the 
Court  seems  to  have  been  fully  jus- 
tified in  adhering  to  the  literal 
terms  of  the  mU.  To  divest  the 
interest  of  a  child,  who  happened 
not  to  survive  its  parent,  was  a 
result  which  the  expounder  of  a 
will  would  not  be  disposed  to  stnun 
the  testator's  language  for  the  por- 
pose  of  accomplishing.  It  does  not 
appear  whether  the  particular  point 
for  which  the  case  is  here  cited  was 
presented  to  the  V.  C. 
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that  in  the  event  of  there  being  such  iasae,  the  subject  of  cmap.  hm. 
disposition  belongs  to  neither  the  prior  nor  the  sttbdeqneut 
legatee,  affords  no  ground  for  departing  from  this  doc^ 
trine  (m).  Nor,  on  the  other  hand,  is  the  restricted  con- 
struction of  the  words  in  question  extended  to  real  estate, 
merely  because  the  subject  of  devise  is  a  copyhold  estate 
held  of  a  manor,  the  custom  of  which  forbids  the  creation 
of  entails^  so  that  the  effect  of  the  contrary  {i.  e.  the  indefl-^ 
nite)  construction  is,  that  the  first  devisee  takes  a  con- 
ditional fee  on  which  no  remainder  can  be  engrafted,  and 
the  testator's  intention,  therefore,  in  favour  of  the  ulterior 
devisee,  is  defeated  (n)« 

The  other  exception  to  be  noticed  to  the  general  rule  Second  exoep- 
is,  where  a  testator,  hmng  no  issuer  devises  property  in  ruk.  **'°**'^ 
de&ult  or  on  fulure  of  issue  of  himself:  in  which  case  it 
is  considered  that  the  evident  object  of  the  testator  is 
simply  to  make  the  devise  contingent  on  the  event  of  his 
leaving  no  issue  mrmtdng  him  (o),  and  that  he  does  not 
refer  to  an  extinction  of  issue  at  any  time. 

Thus,  in  French  v.  Cadddl{p)y  where  A.,  being  married,  FaUa re  of  tea. 
and  having  no  issue,  made  his  will,  devising  the  land  in  bsue,  he  hav- 
question,  "  in  defatdt  of  issue  male  and  female  of  his  own  "**  ^^^' 
hody^^  upon  trust,  to  pay  his  debts,  legacies,  and  an  an- 
nuity to  his  wife,  and  then  to  B.  and  his  issue  in  strict 
settlement.     It  was  contended,  that  this  devise  was  void, 
as  being  to  take  place  after  an  indefinite  failure  of  issue, 
there  being  nothing  to  restrain  it  to  the  death  of  the  tes- 
tator.    It  was  insisted,  on  the  other  side,  that  he  plainly 
meant  a  failure  of  issue  living  at  the  death,  and  that  the 


(m)  Andrte  y.  Ward^  1  Riias.  260.  ted,   where  a  testator  is  married, 

(f»)  Doe  d.  Simpson  v.  Simpaony  5  as    his   having  and   leaving   issue 

Scott,  770 ;  S.  C,  4  Bing.  N.  C.  333.  would  not   revoke  the  will.    See 

(o)  This  is  a  very  reasonable  pre-  ante,  Vol.  I.,  p.  107. 

eautiouy  and  should  never  be  omit-  {p)  3  B.  P.  C.  Toml.  Ed.  257. 
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contingency  was  determined  the  instant  the  will  took 
place,  i.  e.  his  death ;  and  mnch  stress  was  laid  on  the 
circnmstance,  that  the  trust  was  to  pay  debts,  legacies, 
and  annuities,  which  he  could  not  intend  should  take 
place  100  or  200  years  after  his  death.  The  House  of 
Lords,  on  an  appeal  from  the  Irish  Court  of  Chancery, 
decided  in  fiEivour  of  the  latter  construction,  ^ving  rsn 
lidity  to  the  derise. 

So,  in  WeUingUm  y.  Wdlington^q)^  where  a  testator 
(who  was  a  bachdor)  devised,  in  default  of  issue  of  his  owr^ 
bodtfy  to  trustees  and  their  heirs,  in  trust  to  pay  certain 
annuities,  until  his  debts  and  legacies  should  be  paid,  and,, 
subject  to  the  annuities,  debts,  and  legacies,  he  devised 
the  estate  in  question  to  uses  in  strict  settlement.  Lord 
Mansfield  held  it  tp  be  a  conditional  devise,  to  take  efibct 
at  the  death  of  the  testatoTy  if  he  left  no  issue,  and  there-^ 
fore  not  to  be  an  executory  devise,  which  was  a  devise,  he 
said,  to  take  place  in  future. 

It  is  observable,  that,  if  the  event,  which  the  testator 
provided  against,  had  happened,  namely,  his  leaving  issue, 
the  devise  itself  would  have  been  revoked,  marriage  (which 
viras  necessarily  involved)  and  the  birth  of  a  child  beings 
even  under  the  old  law,  prima  facie  a  revocation  (r)« 

Again,  in  the  case  of  Ljftion  v.  Lytton{s)y  where  A«. 
being  seised  in  fee,  subject  to  the  limitations  of  mar- 
riage articles,  whereby  the  lands  were  agreed  to  be 
settled  on  himself  for  life,  with  remainder  to  the  first 
and  other  sons  of  the  marriage  in  taU  male,  with  rever. 
sion  to  himself  in  fee,  and  not  having  any  issue,  (his  only, 
child  being  just  dead),  made  his  will,  whereby  he  devised, 
qnfdUure  of  issue  male  of  his  hody^  the  lands  in  question. 


(9)  4 BaiT. 2165 \  S.C.\  Blackst. 


(r)  Ante,  Vol.  I.,  p.  107. 
(5)  4  B.  C.  C.  441« 


WHETHER  INDEFIKITE  OR  RESTRICTEIX  423 


upon  trusts  to  raise  money  for  paying  debts  and  legacies, 
(which  included  annuities),  and  subject  thereto,  to  L.  and 
his  children  to  uses  in  strict  settlement.  Lord  Northing-^ 
ton  (upon  the  authority  of  the  case  of  Lady  Lane^orough 
T.  F(kff{t))  held,  that  the  devise  to  L.,  being  after  a 
general  failure  of  issue,  was  void,  as  being  too  remote. 
At  a  subsequent  period,  the  question  was  brought  by  an 
amended  bill  before  Lord  Loiughboroughy  who  reversed  his 
predecessor's  decree,  considering  the  case  of  Lane^xyrough 
T.  Fo^  to  be  inapplicable.  '*  Compare  (said  his  Lord-» 
ship)  the  circumstances  of  the  present  case  with  that, 
under  the  circumstances  of  the  family :  here  the  testator 
had  had  no  child  for  several  years:  his  only  child  was 
just  dead.  The  devisee  was  his  next  and  immediate 
heir,  but  he  introduced  the  devise  by  the  words  ^  in  foil* 
ore  of  issue  male.'  Could  this  mean  more  than  to  take 
in  the  event  which  alone  prevented  the  estate  from  being 
the  subject  of  an  immediate  devise?  He  certainly  had 
the  artides  in  his  contemjdation  at  the  time.  There  was  no 
prospect  of  issue  at  the  time*  It  was  not  like  Lord 
Lanesborough^s  case,  who  had  issucy  and  might  have  many 
more.  It  would  be  a  harsh  construction  that  the  testator 
had  here  the  idea  of  future  issue  in  contemplation,  and 
an  indefinite  failure  of  that  issue :  he  meant  to  give  an  im-- 
mediate  estate  in  possession  at  his  decease.  Every  clause  in 
the  will  shews  this  intention.  The  other  cases  {Jones  v. 
Morgan  («),  WeBington  v.  Wellington  (.r),  and  French  v. 
Cadddi  {y))  were  all  cases  where,  taking  the  words 
strictly,  and  construing  them  blindly,  without  considering 
the  circumstances,  the  devise  would  have  been  upon  a 
general  failure  of  issue,  and  therefore  void.     It  is  mani- 


(0  Ante,  407.  {x)  Ante,  422. 

(a)  Ante,  400.  O)  Ante,  421. 
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fest  here  he  had  no  intention  of  giving  an  estate  on  a 
general  &ilure  of  issue.  The  circumstances  of  the  testator 
and  his  family  haioe  altoays  been  taken  into  consideratian  in 
these  cases.*^ 

So,  in  the  case  of  Sanford  t.  Irbjf  {z)^  where  Sir  W. 
Langham^  the  testator,  having  by  his  marriage  settlement 
limited  lands  to  the  first  and  other  sons  of  the  marriage 
in  tail  in  strict  settlement,  with  reversion  to  himself  in 
fee,  and  having  a  son  and  two  daughters  of  the  marriage, 
made  his  will,  whereby  he  devised  all  his  lands  and  real 
estate  to  his  son  and  his  heirs,  subject  to  debts  and  l^a- 
eies ;  but  in  case  his  son  should  depart  this  life  without 
issue  male,  or  in  case  of  failure  of  issue  male  of  his  (the 
testator's)  body^  then  he  gave  to  his  daughters  certain 
legacies,  which  he  charged  upon  his  estates,  and  devised 
those  estates  to  trustees,  for  the  purpose  of  raising  the 
^  legacies  by  sale  or  mortgage ; "  and  he  then  devised  such 
parts  of  his  real  estate  as  should  not  be  sold  or  mort- 
gaged, ^iw  want  or  in  failure  of  issue  of  his  body  as  afore" 
said,  to  his  brother  J.  for  life,  remainder  to  his  issue 
in  strict  settlement.  And  there  was  also  a  bequest  of  his 
personal  estate,  in  case  he  should  leave  no  son,  or,  leav- 
ing one  ison,  he  should  afterwards  die  without  issue  before 
twenty-one,  to  his  brother  as  therein  mentioned.  The 
Court  of  King's  Bench  (on  a  case  from  Chancery)  cer- 
tified an  opinion  that  the  devise  of  the  real  estate  to  tes- 
tator's brother  J.  L.  and  his  issue  wa«  valid. 

According  to  the  practice  of  courts  of  law  (so  often 
regretted),  the  reasons  on  which  the  certified  opinion  was 


{z)  a  Barn.  &  Aid.  654.  See 
also  Doe  v.  Lucraft,  1  Moore  & 
Scott,  673,  where,  however,  it  was 
not  necessary  to  determine  whether 
the  words  referred  to  a  failure  of 


issae  at  the  death  of  the  testator^  or 
indefinitely ;  the  devise  over  being 
in  the  events  which  had  happened 
void  quacutique  vift. 
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founded  are  not  stated.  The  caae  was  argued^  however^  chap,  xli. 
as  falling  within  the  principle  of  the  class  of  cases  just 
stated ;  or,  if  not,  it  was  contended,  that  the  words  re- 
ferring to  the  fiulore  of  the  testator's  own  issue  created 
an  estate  tail  by  implication  in  such  issue ;  but,  as  the 
latter  ground  is  clearly  untenable,  we  are,  it  is  conceived, 
warranted  in  referring  the  decision  to  the  former. 

It  is  observable,  however,  that  in  both  Sanfard  v.  •^^sm/ord 
Ifhy  and  LytUm  v.  LyUon  (a),  there  was  some  reason  to 
contend  that  the  words  under  consideration  referred  to 
the  existing  limitations  of  the  settlement  and  articles, 
and  therefore  that  the  devise  operated  as  an  immediate 
gift  of  the  reversion  (i),  and  some  of  Lord  LoughborougKs 
reasoning  in  LytUm  v.  LytUm  seems  to  be  directed  to  this 
point  (c);  but,  as  the  general  scope  of  his  Lordship's 
arguments  is  different,  and  no  such  ground  was  taken  in 
Sanford  v.  Irby^  and  more  especially  as  such  a  construe* 
tion  is  opposed  to  the  principle  upon  which  the  case  of 
Lady  Laned>or(mgh  v.  Fox  was  professedly  decided  (</), 
(which  has  been  the  subject  of  comment  in  the  preceding 
chapter),  it  is  submitted  that  the  safer,  and,  indeed,  the 
inevitable  course,  is  to  treat  the  cases  of  Litton  v.  Lyttm 
and  Sanford  v.  Irbjf  as  referable  to,  and  confirmatory  of, 
the  rule  of  construction  established  by  the  anterior  cases 
of  French  v.  CaddeU  {e),  and  WdlingUm  v.  Wetting^ 
Urn  (/). 

It  is  to  be  observed,  that,  in  Sanford  v.  Irby^  the  tes- 
tator had  a  son  and  two  daughters  living;  but  as  the  death 

(a)  Ante,  422.  the  words  iuue  or  issue  male  must 

(ft)  As  to  this,  see  ante,  407.  have  been  held  to  refer  to  sons  of  a 

(c)  See  the  words  of  the  jndg-  particular  marriage.    See  AUamon 
ment,  ante,  in  italics.  v.  Clitherow,  1  Ves.  sen.  24,  ante. 

(d)  In  Laneiborough  v.  Fwc,  the  (0)  Ante,  421, 
Court  was   disincUned  to   supply  (/}  Ante,  422. 
even  the  word  ''male;"  but  here 
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CBAP.  ZLf. 


What  will  re- 
stndn  the 
words  gene- 
imlly. 


of  the  son  fonned  one  of  the  events  upon  which  the  estate 
was  given  over,  and  as  the  words  under  consideration  re- 
ferred to  issue  malcy  which  excluded  the  daughters  and 
their  issue,  it  seems  not  to  be  distinguishable  in  principle 
from  those  cases  in  which  the  testator  had  no  issue.  It 
is  also  observable  that  the  case  of  Sanford  v.  Irby  has 
been  characterised  by  Sir  Launcdot  Shadwdl  as  a  strong 
decision  (A) ;  but  it  seems  uncertain  whether,  in  making 
this  remark,  his  Honor  had  in  view  the  doctrine  under 
discussion,  or  looked  merely  at  the  question,  whether  the 
devise  operated  as  an  immediate  gift  of  the  reversion, 
which  was  the  nature  of  the  point  then  before  him.  It 
is  also  worthy  of  notice,  that,  in  eveiy  case  in  which  the 
construction  in  question  has  prevailed,  the  devise  over  was 
for  the  purpose  of  paying  debts  and  legacies,  and  this  pos- 
sibly may  have  had  some  influence  in  restricting  the  appli- 
cation of  the  words  referring  to  the  £Eiilure  of  the  testator's 
own  issue  to  the  period  of  his  death.  Indeed,  it  has  been 
contended,  by  a  recent  able  writer,  to  form  the  distinguish- 
ing feature  of  this  class  of  cases  (t), — a  conclusion,  how- 
ever, which  is  not  sanctioned  by  the  general  reasoning  of 
the  Judges  who  decided  them  (A:). 

But  to  return  to  the  general  rule.  Though  it  is  clear 
that,  with  the  exceptions  before  noticed,  the  expres- 
sions to  which  it  relates,  applied  to  either  real  or  per- 
sonal estate,  import  an  indefinite  failure  of   issue,  it 


mination  do  not  appear. 

(Jt)  This  point  is  now  of  less 
importance,  as  it  cannot  arise  under 
a  will  made  or  repahlished  rinoe  the 
year  1897,  and  may,  therefore,  be 
classed  among  the  topics  of  contro- 
versy excluded  by  the  enactment, 
presently  considered,  which  makes 
words  importing  a  failure  of  issue 
refer  to  issue  at  the  death. 


See  Egerton  v.  Janea^  3  Sim. 

417- 

(t)  Prior,  93.  Ndther  in  Wd- 
lingUm  v.  WeUmgUm^  nor  in  fytUm 
v.  LyUon^  was  the  fact  of  the  pro- 
perty being  subjected  to  debts  and 
legacies  adverted  to  by  Lord  Mom- 
fidd  or  Lord  Loughborcu^;  and  in 
French  v.  Caddell^  and  Sanfind  v. 
Jrbyy  the   grounds   of  the   deter- 
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is  equally  clear  that  in  regard  to  either  they  wilt  cha^.  xli. 
yield  to  a  dear  manifestation  of  intention  in  the  context 
to  nse  them  in  the  restricted  sense  of  issue  living  at  the 
death;  but,  as  to  personalty,  it  seems  they  yield  more 
readily  to  expressions  and  circumstances  in  the  will  tend- 
ing so  to  confine  them,  than  when  applied  to  real  estate. 
Such,  it  is  well  known,  is  the  conclusion  of  Mr.  Feame  (/)' 
on  this  subject,  though  it  cannot  be  denied,  that  since 
the  period  in  which  that  gentleman  wrote,  this  difference 
has  been  much  narrowed ;  the  later  decisions  having,  on 
the  one  hand,  overruled  some  of  the  grounds  upon  which 
words  importing  a  fiiilure  of  issue  were  formerly  held,  in  Difference 
reference  to  personalty,  to  receive  a  restricted  construc-»  to^  «ad^^ 
tion,  and  having,  on  the  other  hand,  given  a  restricted  '^'^  "^^' 
construction  to  the  words  in  relation  to  real  estate,  by 
force  of  a  context  which,  in  Mr.  Feame^s  period,  would 
not  have  been  considered  as  authorizing  it.  Notvrith-* 
standing,  however,  this  approximation  of  two  classes  of 
cases,  there  is  still  sufficient  distinction  between  them  ta 
tender  it  proper  to  treat  of  each  class  separately,  and  to 
suggest  the  remark,  that  the  expressions  which  will  cut 
down  the  established  signification  of  the  words,  as  applied 
to  personalty,  will  not  necessarily  have  that  effect  in  re-' 
ference  to  real  estate ;  and,  by  parity  of  reason,  where  the 
restricted  construction  is  adopted  in  relation  to  the  latter, 
it  applies,  a  fortiori,  to  the  former.  This  diversity  of  con- 
struction in  regard  to  real  and  personal  estate  appears  to 
have  originated  in  an  anxiety  to  avoid  an  interpretation 
which  would  render  any  part  of  the  will  inoperative ;  for 
aa  a  gift  of  personally  to  arise  on  a  general  failure  of 
issue,  is  void  for  remoteness  (m),  it  follows  that  the  con^ 


{I)  Cont.  Rem.  471. 
(01)  See  rule  against  perpetuities  discussed,  Vol.  I.,  p.  219. 


428  WORDS  "  IN  DEFAULT  OP  IflSUE,'^  BTCfe 

CHAP.  xLi.  Ettniing  of  the  wordd  under  condideration  in  their  unre- 
stricted sense,  is  fatal  to  the  bequest  over  depending  on 
them ;  whereas,  in  their  application  to  real  estate,  they 
have,  when  so  construed,  the  effect  of  creating  in  the 
prior  devisee  an  estate  tail,  and  the  limitation,  which  it 
is  their  office  to  introduce,  is  then  a  remiunder  expectant 
on  that  estate. 


When  rertrict-       II.  Wc  uow  procccd  to  inquire  into  the  grounds 

ed  in  regard  to 

realty.  upou  which  words  importing  a  fiulure  of  issue  are  re- 

strained to  such  failure  ai  the  deathy  in  r^ard  to  real 
estate. 
Where  the  dy.       Ist.  It  IS  clcar  that  they  receive  this  construction 
^^^.  ^  ^   where  the  event  of  dying  is  confined  to  a  defimU  age. 

Thus  a  devise  to  a  person  and  his  heirs,  with  a  limita- 
tion over  if  he  shall  die  under  the  age  (^twenty-one^  and 
without  issuey  is  construed,  not  as  creating  an  estate  tail^ 
with  a  contingent  remainder  dependent  on  the  event  of 
the  first  taker  dying  under  the  specified  age,  (as  would  he 
the  effect)  if  the  words  were  considered  to  import  an  in- 
definite £Eiilure  of  issue  (»),)  but  as  a  devise  in  fee-^m^ 
subject  to  an  executory  limitation  over  in  the  event  of 
the  prior  devisee's  death  under  the  given  age,  and  leaving 
no  iteue  sunitnng  him  (o). 

That  the  principle  of  the  preceding  cases  applies  where- 

ever  the  dying  without  issue  is  restricted  to  (whether  it 

.  be  above  or  under)  a  particular  age,  may  be  inferred  from 

the  case  of  Glover  v.  Mondctan  (p),  where  real  estate  was 

A 

(n)  Such  was  the  doctrine  of  the  (o)  Price  ▼.  Huni,  PoOex.  645. 

early  authorities ;  and  it  seems  to  be  Eastman  v.  Baier^  1  Taunt.  174* 

more  consistent  with  principle  than  And,  in  HMy.  Deenmg^  1  Sid.  148; 

that  which  subsequently  obtained,  the  point  was  much  discussed,  but 


See  SouU  v.  Gerrardy  Cro.  El.  525.      no  opinion  was  given  by  the  Court 
Also  Hinde  y.  fyon,  3  Leon.  64.  (p)  3  Bing.  15. 
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deTised  to  trustees,  npon  certain  tmsts,  nntil  the  testar  chap,  xli. 
tor's  son  should  attain  twenty-one,  and,  when  he  should 
arrive  at  that  age,  in  trust  for  him,  his  heirs,  &c. ;  but  in 
case  his  son  should  not  live  to  attain  such  age  of  twenty- 
one  years,  and  the  testator's  daughter  should  be  living  at  the 
time  of  the  decease  of  his  son,  or  in  case  his  son  should 
live  to  attain  such  age^  but  should  afierwards  die  without 
laurfid  issue,  then  in  trust  for  the  daughter  for  life,  with 
remainders  over.  The  son  attained  twenty-one ;  and  the 
Court  of  Common  Pleas,  on  a  case  from  Chancery,  cer^ 
tified  that  he  took  an  estate  in  fee,  mth  an  executory 
devise  over  in  the  event  of  his  dying  without  having  issue 
living  at  his  death. 

The  same  principle  probably  would  be  considered  bb  SvggMted  ex- 

tent  oi  the 

extending  to  every  case  in  which  a  dying  without  issue  principle. 
is  combined  with  an  event  personal  to  the  individual^  as 
the  event  of  his  dying  without  issuer  and  unmarried,  or 
without  leaving  a  husband  or  wife,  (which  is  the  meaning 
of  **  unmarried  "  in  this  situation). 

But  it  seems  that  the  words  referring  to  a  failure  of  DeviM  om,  on 

inoe  dyinc  un* 

issue  are  not  restricted  to  such  failure  at  the  death  by  the  der  a^,  not  i«- 

mere  insertion  of  the  contingency  of  the  issue  dying  under 

age.    Thus,  if  real  estate  be  devised  to  A.  and  his  heirs, 

with  a  devise  over,  in  case  A.  should  die  without  issue,  or 

such  issue  should  die  under  the  age  of  twenty-one  years, 

A.  would  be  tenant  in  tail ;  for  it  is  said,  that  does  not 

necessarily  shew  that  the  testator  is  speaking  of  a  failure 

of  issue  at  the  death  of  A.     He  is  speaking  of  a  general 

failure  of  issue,  and  then  he  alludes  to  the  case  of  there 

being  issue,  and  their  dying  under  the  age  of  twenty-one, 

which  is  a  limited  portion  of  the  contingency  which  is  ex^ 

pressed  by  the  preceding  words  (q).     But  it  is  not  by  any 

means  necessaiy  that,  because  he  has  used  words  which 

{q)  t.  e.  It  is  a  eonUngeQcy  compoimded  of  two  oyents,  one  of  such 
events  being  comprised  in  the  other,  and  therefore  superfluous. 


dated. 
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CHAP.  xLT.    have  veiy  little  meaning,   therefore  the  words  **  dying 

without  leaving  lawful  issne/'  which  signify  a  general 

failore  of  issue,  must  signify  a  leaving  of  lawfiil  issue 

living  at  his  death  (p). 

Effect  of  a  col-       What   is  the  construction  of  the  words,  where  the 

being  aaio-       djiug  without  issuc  is  restricted  to  same  defitdte  period 

collateral  to  the  devisee^  (as  in  the  case  of  a  devise  to  A. 
and  his  heirs,  with  a  devise  over  in  case  he  should  die 
without  issue  in  the  lifetime  of  B.)j  is  a  point  which  is 
involved  in  uncertainty.  Three  constructions  present 
themselves : — 1st,  To  read  the  words  as  applying  to  the 
contingency  of  A.  dying  in  the  lifetime  of  B.  withoai 
leaving  isAue  living  at  his  ( A.'s)  death ;  2ndly,  To  con^ 
Strue  them  as  pointing  to  the  event  of  A.  dying  in  the  life- 
time  of  B.,  and  of  there  being  a  failure  of  issue  at  any  time, 
t.  e.  during  the  life  of  B.,  or  afterwards ;  3rdly,  To  read 
the  phrase  afi  denoting  the  event  of  A.  dying,  and  of  there 
being  an  extinction  of  his  issue  {i.  e.  both  events  happen-^ 
ing)  in  the  lifetime  of  B.  The  second  construction  would 
seem  to  be  tbe  most  consistent  with  the  general  rule, 
which  reads  these  words  as  importing  a  general  fiiilure  of 
issue  where  the  context  does  not  demand  a  different  con^ 
struction;  for  the  fact,  that  the  words  are  associated 
with  a  collateral  event,  seems  not  to  afford  a  valid  ground 
ibr  departing  from  the  ordinary  construction ;  and  if  so, 
the  devisee  would  be  tenant  in  tail,  with  a  contingent 
remainder  to  take  effect  in  the  event  of  his  dying  in  the 
lifetime  of  B.  In  the  well-known  case  of  PeUs  v. 
Brown  (9),  however,  the  Court  seemed  to  incUne  to  the 


{p)  "Per Sit L,Shadioen,m Grim'  his  brother,  then  William  toliEf« 

^we  v.  Pidupy  9  Sim.  596.  those  tcuids  to  him  and  his  heirs  and 

(q)  Cro.  Jac.  690.     The  demise  assigns  for  ever :  Thomas  snfiered  a 

was  to  the  testator's  son  Thomas  recovery,  and  died  without  iasae 

and  his  heirs  for  ever,  and,  if  he  leaving  WiUiam :  and  it  was  held, 

died  without,  issue  living  WiUiam,  that  thia  was  not  an-  estate  tail  iiv 


WHETHER  IKDEFIKITE   OR  RESTRICTED.  431 

first  construction ;  bnt  the  case  did  not  raise  the  point,  chap,  xh. 
A  solitary  example  of  the  third  construction  applied  to  a 
beqnest  of  personalty,  occurs  in  the  case  of  Crowder  v. 
Stone  (r),  where  a  testator  bequeathed  stock  to  his  exe- 
cutors, in  trust  for  A.  for  life,  and,  after  her  decease,  to 
B.  for  life ;  and,  after  the  decease  of  the  survivor,  the 
stock  was  to  be  sold,  and  the  produce  divided  between 
the  testator's  nephew  and  four  nieces,  and,  in  case  of  the 
decease  of  any  of  them  without  lawjid  issue  before  their 
respective  shares  should  become  due  and  patfabk^  then  the 
part  or  share  of  him,  her,  or  them  so  dying  veithout  issue 
as  aforesaid,  to  go  to  the  survivor :  Lord  Lyndhurst  held, 
that  the  share  of  a  niece,  who  died  before  the  period  of 
distribution  leaving  a  son,  who  afterwards  also  died  before 
that  period,  passed  under  the  executory  gift  to  the  sur« 
▼ivor. 

The  reports  do  not  present  many  instances  of  devises 
to  take  effect  on  the  death  of  a  preceding  devisee  without 
issue  within  a  definite  period.  Among  the  few  cases  of 
this  nature  is  Bennett  v.  Lowe  («),  where  the  devise  over 
was  to  take  effect  on  the  decease  and  £ulure  of  issue  of 
the  prior  devisees  be/ore  the  death  of  the  annuitants ;  but 
this  peculiarity  in  the  case  does  not  appear  to  have  at- 
tracted much  attention,  and  the  construction  adopted  by 
the  Court  rendered  it  immaterial,  so  that  the  case  really 

Thomas,  bnt  an  estate  in  fee,  sab-  have  it. 

ject  to  an  executoiy  devise ;  for  it         As  Thomas  seems  not  to  have  Remark  on 

was  said  the  ciaaod  if  he  died  wOkout  left  issue  surviving  him,  it  was  not  Ct^J[' 

iMtue  was  not  absolute  and  indefi-  necessary  to  determine  whether,  if 

nite^  whensoever  he  died  without  he  had  left  issue,  and  such  issue  had 

issue,  but  it  was  with  a  contingency,  afterwards  died  in  the  lifetime  of 

if  he   died    without   issue    living  William,  the  executory  devise  would 

WilUam,  for  he  might  survive  Wil-  have  taken  effect. 

liam,  or  hate  issue  alive  at  the  iime         (r)  3  Russell,  217. 

of  his  death,  living  WiUiam,    in         (#)  5  Moore  &  Pay.  485,  ante. 

which  case-  William  should  never 

VOL.  II.  F  F 
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CHAP.  XLI. 


EfTect  of  addi- 
tional expres- 
sions. 


Express  re- 
ference to 
the  death  of 
the  prior  de- 
visee. 


'*  Leaving  no 

issue  BEHIND 
HIM.'' 


throws  yeiy  little  light  on  the  point  under  consider- 
ation. 

2nd.  The  next  species  of  case  to  he  noticed  is,  where 
expressions  are  added  to  the  words  importing  a  failure  of 
issue,  shewing  that  the  testator  used  those  words  in  a  re- 
stricted sense. 

Where  the  testator  expressly  devises  over  the  estate  in 
the  event  of  the  preceding  devisee  dying  without  leaving 
issue  living  at  the  time  of  his  deathf  the  language  of  the 
will  seems  to  exclude  all  controversy ;  and  yet  we  have 
an  instance  of  an  adjudication  on  this  simple  point  in  the 
case  of  Doe  d.  Barnfield  v.  Wetton  {t). 

The  restricted  construction,  however,  has  heen  some- 
times'  adopted,  where  the  intention  was  much  less  unequi*^ 
vocally  expressed. 

Thus,  in  the  case  of  Porter  v.  Bradley  (tf),  where  the 
testator  devised  certain  lands  to  his  son  P.,  his  heirs  and 
assigns  for  ever ;  hut  his  will  was,  that  in  case  he  (P.) 
should  happen  to  die  leaving  no  issue  behind  hih,  then 
that  his  (testator's)  wife  should  take  the  rents,  and  hare 
his  in-door  goods,  as  long  as  she  should  continue  his 
widow,  and  no  longer;  and,  after  her  decease  or  mar- 
riage, then  the  lands  so  devised  to  P.  as  aforesaid,  the 
testator  gave,  for  want  of  issue  by  him  as  aforesaid^ 
unto  his  son  J.  and  his  heirs,  chargeahle  with  £50 
a-piece  to  the  testator's  daughters  and  their  issue  within  a 
twelvemonth  after  he  (J.)  should  enjoy  the  same ;  hut  in 
case  J.  should  die  before  P.,  and  P.  shotdd  not  leave  any 
issue  of  his  body  begotten^  then  the  testator  directed  the 
lands  to  he  sold,  and  the  money  paid  to  the  daughters. 
The  Court  of  King's  Bench  held,  upon  the  authorityof 
Pells  V.  Broimy  that  the  words  imported  a  dying  without 


(0  2  Bos.  &  PoH.  324. 


(u)  3  Durn.  &  E.  143. 
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issue  living  at  the  death,  considering  the  words  **  leaving  chap,  xh. 
no  issue  behind  him"  as  equivalent  in  point  of  effect  to 
the  words  'Miving  William"  in  that  case;  and  Lord 
Kenyan  considered  the  subsequent  parts  of  the  will  to 
convey  the  same  idea;  for  the  devisor  had  mentioned 
(guare  treated  ? )  this  event  as  likely  to  happen  in  the 
lifetime  of  his  widow,  or  of  his  younger  son  or 
daughters. 

This  case  has  been  considered  as  standing  upon  the 
effect  of  the  words  **  behind  him  (^)." 

3rd.  Another  class  of  cases,  in  which  the  restricted  impiicatoiy 
construction  of  the  words  under  consideration  has  been  reftriction 
adopted,  consists  of  those  in  which  the  arguments  for  ofderbeoTer. 
that  construction  have  been  derived  from  the  nature  of 
the  subject-matter  and  terms  of  the  ulterior  devise. 

Thus,  in  NitAols  v.  Hooper  (y),  which  seems  to  be 
the  first  case  of  this  kind,  the  circumstance  of  the  lands 
being  chargeable  with  monies  to  be  paid  within  a  defi- 
nite period  after  the  decease  of  the  first  taker,  was  held 
to  cut  down  the  words  in  question  to  a  dying  without 
issue  at  the  death.  The  devise  was  to  M.  for  life,  re-  Legacy  to  be 
mainder  to  her  son  T.  and  his  heirs,  provided  that  if  given  waM 
T.  should  die  without  isme  of  his  body^  then  the  tes- 
tator gave  £100  a-piece  to  A.  and  B.,  to  be  paid  within 
SUV  months  qfler  the  decease  of  the  survivor  of  the  said 
mother  and  son^  by  the  person  who  should  inherit  the 
premises ;  and,  in  default  of  payment,  the  testator  gave 
the  land  to  the  legatees  for  payment.  It  was  held, 
that  the  words  here  referred  to  a  dying  without  issue  at 

(x)  Manj  casee^   regarding   the  see  Doe  d.  Kin^  v.  Fratt,  3  Barn, 

restrictive  operation  of  particular  &  Aid.  540,  post,  4d9. 

expressions,  wiU  be  found  under  (^)  1  P.  W.  198;  2  Vem.  606; 

the  section  applicable  to  bequests  of  I  £q.  Ca.  Ab..202,  pi.  22 ;  2  lb. 

personal  estate.    As  to  the  phrase  662,  pi.  11,  S,  C, 
on  the  decease^  in  reference  to  realty, 

ff2 
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CHAP.  XM,     the  death,  and  that  the  issae  haying  gnryiyed  the  son, 

though  they  failed  within  the  six  months,  the  l^acies 

did  not  arise. 

Remarks  upon       The  Lord  Keeper  laid  much  stress  upon  the  circnmstance 

hooper,  '        of  the  subject  of  the  ulterior  gift  being  legacies^  which  shews 

that  he  regarded  it  as  a  bequest  of  personalty ;  but  the 
case  clearly  did  not  fall  within  the  principle  of  cases  of 
this  description ;  for  even  if  the  words  had  been  held  to 
import  a  general  failure  of  issue,  inasmuch  as  T.  would 
in  that  case  have  been  tenant  in  tail,  the  legacies  pay- 
able on  the  determination  of  T.'s  estate  (being  barrable 
by  a  recovery)  would  have  been  good  (a).  The  case, 
therefore,  wanted  the  great  influencing  motive  to  the  re- 
stricted construction  in  reference  to  bequests  of  personal 
estate,  namely,  that  the  contrary  interpretation  would 
have  invalidated  the  bequest  over. 

It  seems,  however,  to  have  been  regarded  in  the  pro- 
fession as  a  case  of  this  nature  {b) ;  to  which  probably 
may  be  ascribed  the  fact,  that,  for  nearly  a  century  (c), 
no  other  instance  occurred  in  which  the  restricted  con- 
struction was  attempted  to  be  supported,  in  regard  to  real 
estate^  on  any  such  grounds :  the  general  impression  being, 
it  should  seem,  that  the  words  in  question,  applied  (o 
realty,  were  not  susceptible  of  restriction  from  circum- 
stances or  expressions  affording  inference  merely. 
Ulterior  gifts^  Auothcr  grouud  upon  which  the  restricted  construction 
onijf  ^    ^     has  been  adopted  is,  that  the   ulterior  devises  confer 

estates  ybr  life  only. 

Thus,  in  Boe  d.  Sheers  v.  J^ery  {d\  where  a  testator 
devised  to  his  daughter  A.  for  life,  and,  after  her  death, 

(a)  QwAin  v.  darh^  1  Lev.  35.  (c)  The  next  case  was  PwUt  v. 

See  ante,  Vol.  I.,  ante,  223.  Bradley,  3  Durn.  &  E.  143. 

(h)  See  Mr.  Feame»   Tieatise,  (J)  7  Durn.  &  E.  589. 
471. 
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to  his  grandson  B.  and  to  his  heirs  for  ever ;  but  in  case  chap,  xli. 
B.  should  depart  this  life,  and  leave  no  tssiie^  then  his  will 
was,  that  the  said  premises  should  be  and  return  unto  E.y 
M.^  and  S.^  or  the  survivors  or  survivor  of  iJ^emj  eqaoUy  to 
be  divided  between  them ;  Lord  Kenyon^  after  citing  Pdis 
T.  Brown  {i)  as  a  leading  authority,  said — ^^  On  looking 
through  the  whole  of  this  will,  we  have  no  doubt  that  the 
testator  meant  that  the  dying  without  issue  was  confined 
to  afaflure  of  issue  at  the  death  of  the.  first  taker;  for 
the  persons  to  whom  it  is  given  over  were  then  in  exist- 
ence, and  life  estates  are  ody  given  to  iJiem.** 

Lord  Hardwickey  in  Tniffbrd  v.  Boehm  (/),  seems  also 
to  have  entertained  an  opinion  that  words  referring  to  a 
dying  without  issue,  followed  by  limitations  for  life,  were 
'^  confined  to  a  failure  of  issue  during  the  lives  in  being ;" 
but  the  case  before  his  Lordship  did  not  raise  the  ques- 
tion, as  the  devise  (which  was  of  money,  to  be  laid  out 
in  land)  operated  as  an  immediate  disposition  of  the  re- 
version. 

That  the  mere  circumstance  of  the  subsequent  estates  obeemttonB 
being  for  life  only,  should  be  made  a  ground  for  varying  j^ery.  ' 
the  construction,  is  extraordinary,  since  it  is  every  day's 
practice  to  limit  an  estate  for  life  in  remainder  after  an 
estate  tail,  which  involves  precisely  the  absurdity  which 
is  here  supposed  to  flow  from  holding  the  words  to 
import  an  indefinite  failure  of  issue.  Indeed,  this  view 
of  the  case  appears  to  have  been  a  surprise  to  the  par- 
ties ;  for,  in  the  opinions  of  counsel  taken  on  behalf  of 
the  ulterior  devisee,  (with  a  perusal  of  which  the  writer  has 
been  favoured),  the  only  ground  upon  which  his  claim  was 
considered  to  be  tenable  (if  at  all)  was,  that  the  case  of 
Porter  v.  Bradley  (y)  had  decided,  in  opposition  to  former 

(e)  Ante,  430.  (/)  3  Atk.  440.  (j)  Ante,  432.^ 
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Bat  a// the 
estates  most 
be  for  life. 


authorities^  that  the  words  leaving  no  issue,  per  se,  and 
ivithout  any  aid  from  the  conteM^  were  to  he  constraed 
leaving  no  issue  living  at  the  death.  As  this  hypothesis, 
however,  is  clearly  overthrown  hy  the  long  line  of  au- 
thorities hefore  referred  to  (A),  the  cases  of  Porter  v. 
Bradley  and  Moe  v.  Jeffiry  must  rest  on  their  peculiar 
circumstances,  i.  e.  the  former  on  the  explanatoiy  force 
of  the  superadded  words  ^^  behind  him,"  and  the  latter  on 
the  circumstance  of  the  devises  over  being  exclusively 
for  life. 

At  all  events,  it  is  clear  that  the  doctrine  of  the  caae 
of  Roe  V.  Jeffery  applies  only  where  a/?  the  ulterior  eeiates 
are  merely  for  life ;  for,  in  Barlow  v.  Salter  (e).  Sir  W. 
Grant  refused  to  extend  it,  even  to  a  bequest  of  personal 
estate,  where  ^on^  of  several  ulterior  legatees  took  a  life 
interest,  and  the  others  absolutely.  ^  It  appears,  in  some 
of  the  early  cases,  (said  his  Honor),  that  the  Judges 
inclined  to  hold  these  words  to  mean  without  issue  at 
the  death  of  the  person  named ;  but  ever  since  the  case 
of  Beauderk  v.  Dormer  (A:),  I  think  a  different  rule  has 
sir  w.  Grani'i  prevailed ;  and  it  is  now  settled,  that,  unless  there  are 
the  general       copressums  OT  circuTHstances  from  which  it  can  he  collected 

that  these  words  are  used  in  a  more  confined  sense,  they  are 
to  liave  their  legal  signification,  viz.  death  without  issue 
generally.  The  Court  ought  not  certainly  to  profess 
to  adopt  one  of  these  rules,  and  yet  to  proceed  as  if  the 
other  was  the  right  one,  which,  however,  is  done  when 
the  meaning  of  the  words  is  held  to  be  narrowed  by 
expressions  or  circumstances  that  do  not  raise  any  fair 
inference  of  a  restricted  intention.  The  single  circum- 
stance in  this  case  relied  upon  in  favour  of  the  restricted 


(h)  Ante,  418. 
(t)  17  Ves.  479.    See  also  Doe  d.  Jones  v.  Oa>eny  1  Bam.  &  Adol.  318. 

(I)  2  Atk.  308. 
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constraction  is,  that  one  of  the  four  persons  to  whom  chap,  xu. 
the  heqaest  over  is  made  is  to  take  only  a  life  interest  in 
his  part,  which  is  to  he  divided  among  the  survivors." 
**  If  there  is  anj  case  which  has  ascribed  to  the  circum- 
stance of  a  devise  over  for  life  the  effect  here  contended 
for,  I  beg  leave  to  doubt  the  soundness  of  the  decision. 
The  case  of  Roe  d.  Sheers  v.  Jeffery  certainly  gives  no 
countenance  to  that  doctrine^  as  the  devise  over  waa  onfy  of 
life  estates,  and,  on  that  ground.  Lord  Kenyon  compared 
it  to  Pells  V.  Brown  (/).  So,  in  Trtjfford  v.  Boehm^  the 
ground  was,  that  aU  the  estates  were  for  lives,  and  for 
lives  only." 

In  two  more  modem  cases,  the  circumstance  of  the  property  de. 
property  being  in  the  devise  over  charged  with  sums  of  durg^^th 
money,  to  be  disposed  of  by  the  will  of  the  first  devisee,  ^^**"' 
(though  not  made  payable  within  a  definite  period  after 
his  death,  as  in  Nichols  v.  Hooper  (m) ),  seems  to  have 
formed  the  principal  ground  for  holding  the  words  under 
consideration  to  import  a  dying  without  issue  at  the 
death. 

Thus,  in  Doe  d.  Smith  v.  Webber  (;»),  a  testator  de- 
vised and  bequeathed  real  and  personal  estate  to  his 
niece  H.,  her  heirs,  executors,  administrators,  and  assigns, 
for  ever,  and  provided  that  in  case  she  should  happen  to 
die  and  leave  no  child  or  children,  then  he  devised  unto 
his  niece  B.  his  freehold  lands  called  W.,  to  her  and  her 
heirs  for  ever,  paying  £1000  unto  the  ea;ecutor  or  executors  ^to  be  paid 
of  his  said  niece  /T.,  or  to  stich  pe^'son  as  she  by  her  last  torg,&^^'the 
will  and  testament  should  direct.     It  was  held,  that  H.  p™'*^"*«^- 
took  an  estate  in  fee,  subject  to  an  executory  devise  on 
her  leaving  no  issue  at  her  death.     Lord  EUenborough  dis- 
claimed any  stress  on  the  word  "children"  as  distin- 

(0  Cro.  Jac.  600.  (m)  Ante,  433.  (n)  1  Barn.  &  Aid.  713. 
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gaished  from  issuer  as  where  the  intent  required  it,  it  had 
been  held  to  inclade  all  descendants,  mediate  and  imme- 
diate (o) ;  and  the  present  case,  he  obserred,  called  for 
snch  a  constniction :  otherwise,  in  the  event  of  H.  dying 
without  leaving  any  child  surviving  her,  but  leaving 
grandchildren,  B.,  the  devisee  over,  would  take,  in  ex- 
clusion of  such  grandchildren  (p),  which  would  be  con- 
trary to  the  manifest  intention  of  the  testatrix.  But 
the  circumstance  upon  which  his  Lordship  mainly  relied 
was,  that  of  the  £1000  being  payable  to  the  executors 
or  nominee  of  H.  in  the  event  of  her  leaving  no  issue, 
which  he  said  was  equally  strong  with  the  circumstance 
in  Roe  v.  Jeffery^  of  the  devise  over  being  for  life  only, 
it  being  a  personal  provision,  and  to  be  made  to  a  per- 
son or  persons  to  be  appointed  by  H.  in  her  will.  The 
event  contemplated  by  the  testatrix  seemed  to  have  been 
a  proximate,  and  not  a  remote  event,  namely,  a  fiulure  of 
issue  at  H.'s  death,  and  not  an  indefinite  failure  of  issue 
which  might  happen  at  any  remote  period.  Lord  Etten- 
borouffh  also  observed,  that  as  two  tenements  only  were 
given  over  on  that  event,  that  was  an  additional  reason 
to  shew  that  the  devise  over  could  not  be  considered  as 
converting  the  prior  devise  into  an  estate  tail ;  as  that 
would  make  the  same  words  of  devise  operate  to  give 
two  different  estates,  an  estate  tail  in  part,  and  an  estate 
in  fee  in  the  reversion  {q). 


(o)  See  ante,  33. 

(p)  As  **  grandchildren"  they 
took  nothing.  His  Lordship  must 
here  be  nnderstood  as  refemng  to 
the  possible  benefit  they  might 
take  by  gift  or  descent  from 
their  ancestor,  and  which  is  con- 
sidered to  be  in  the  testator's  con- 
templation in  making  the  devisee's 


estate  indefeasible  on  his  leaving 
such  objects. 

(q)  An  observation  somewhat 
nmilar  was  made  in  Cfoodri^ 
V.  Dunham^  Dong.  251 ;  but  the 
obvions  answer  to  such  reasoning 
iSy  that  the  constniction  turned, 
not  on  the  first  words  limiting  the 
property   to   the  devisee  and  his 
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So,  in  Doe  d.  King  v.  Frost  (r),  where  a  testator  de-     chap,  xm. 
vised  to  his  son  W.  and  his  heirs  certain  real  estate,  and 
after  giving  to  his  wife  an  annuity  thereout,  to  be  paid  by 
W.,  provided,  that,  if  W.  shonld  have  no  children,  child, 
or  issue,  the  estate  was,  on  the  decease  of  7F.,  to  become  words  **  on  the 

deoQssc  of  A*" 

the  property  of  the  heir-at4aw,  suAfect  to  sta^  legacies  as  Effect  or  cham 
Jke  ( W.)  might  leave  by  wUl  to  any  of  the  younger  branches  Jl^SSdby 
of  the  family;  it  was  held,  that  W.  took  an  estate  in  p™>rdeTiiee. 
fee,  with  an  executory  devise  over,  in  the  event  of  his 
dying  leaving  no  issue  at  his  death,  to  such  person  as  shoidd 
be  then  and  in  that  event  heir-at-law ;  Lord  C.  J.  Abbott 
observing,  that  it  was  the  plain  intention  of  the  testator 
that,  at  the  period  of  the  decease  of  his  son  W.,  it  should 
be  ascertained  whether  the  estates  devised  to  him  by  the 
will  should  then  vest  in  him  in  fee  absolutely,  or  pass 
over  to  some  other  person,  subject  to  any  such  legacies  as 
the  son  might  by  his  will  devise  to  any  of  the  younger 
branches  of  the  &mily. 

In  this  case  Mr.  J.  ffokqyd  adverted  to  the  words  wordi  on  or 
"  on  the  decease  of  the  said  W. ;"  but  which  would  seem  ^ 
to  be  unimportant  according  to  the  earlier  case  of  Walter 
V.  Drew  (^),  where  a  testator  directed,  that  if  W.  (his 
eldest  son)  should  happen  to  die,  and  leave  no  issue  of  his 
body  lawfully  begotten,  that  then  in  that  case,  and  not 
otherwise,  a^ier  the  death  (t)  of  W.,  he  gave  and  be- 
queathed all  his  lands  of  inheritance  to  R.  in  fee ;  Comyn^ 
C.  B.,  held  it  to  be  an  estate  tail  in  W.  {u). 

heirs,  (which  were  common  to  both  («)  Com.  S7S» 

devises),  bnt    on   the   subsequent  (f )  See  this  expression  in  regard 

qualifying  words,  which  applied  to  to  personalty,  Pitibuiy  v.  Elkm^  1 

the  two  tenements  Meftime^.  This  P. W.  563,  post  443,  and  other  cases, 

remark  (it  will  be  perceived)  does  (»)  As  to  estates  taU  by  impli- 

notafiect  the  general  grounds  of  the  cation,  see  ante,  Vol.  L,  p.  487, 

decision*  Vol.  II.,  p.  414. 
(r)  3  Bam.  &  Aid.  54G. 
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CHAP.  xLi.         And,  in  Doe  d.  Cock  ▼•  Cooper  (-r),  no  notice  was  taken 

of  a  similar  expression,  notwithstanding  the  stress  laid  on 

the  words  introducing  the  devise  over  as  conferring  an 

estate  tail. 

Distinction  It  will  be  observed,  that,  in  all  the  preceding  cases,  the 

^^^  prior      prior  limitation  on  which  the  words  under  consideration 

^^ "  '      were  engrafted  would,  standing  alone,  have  given  the  fee 

to  the  devisee.  It  is  proper  to  notice  this  fact,  aJ9  between 
such  cases  and  those  in  which  the  preceding  devise  would 
confer  a  life  estate  only,  some  distinction,  it  is  conceived, 
will  be  found  to  exist.  Undoubtedly,  the  two  cases 
are  parallel  in  regard  to  the  effect  of  words  importing  an 
indefinite  failure  of  issue  of  the  first  taker,  which,  in  both 
instances,  create  in  him  an  estate  tail ;  yet  it  is  by  no  means 
clear  that  they  concur  as  to  the  force  of  expressions  or 
circumstances  requisite  to  confine  those  words  to  a  dying 
without  issue  at  the  death ;  since  that  construction  is  at- 
tended with  very  different  degrees  of  convenience  in  the 
respective  cases.  Where  the  preceding  devisee  would 
take  the  fee,  the  convenience  is  all  on  the  side  of  the  re- 
stricted construction,  which  renders  such  fee  defeasible 
on  his  not  leaving  issue  at  his  death,  and  places  the 
estate  out  of  the  power  of  the  first  taker,  who  might,  if 
he  were  tenant  in  tail,  (as  he  would  be  if  the  words  were 
construed  to  mean  an  indefinite  failure  of  issue),  defeat 
the  ulterior  estate  by  means  of  an  inroUed  conveyance, 
now  substituted  for  a  common  recovery.  To  prevent  this 
consequence,  the  Courts  have  generally,  in  such  cases,  lent 
a  willing  ear  to  the  arguments  in  favour  of  the  restricted 


(4;)  1  East,  229,  ante,  344.  Where,  dered  the  remainder  over  contin- 

as  in  this  case,  the  prior  devise  con*  gent  on  his  leaving  no  issue  at  his 

fers  an  estate  tail,  it  could  hardly  death ;  as  to  which,  see  some  ob* 

be  contended,  that  such  words  ren-  servations,  ante,  p,  360. 
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(and  which  we  have  seen  to  be  the  popular)  interpreta*     chap,  xli. 
tion  of  these  words. 

On  the  other  hand,  where  the  first  devise  woold  confer 
an  estate  for  life  only,  the  restricted  construction  imputes  a 
yery  improbable  intention  to  the  testator ;  for,  as  it  raises 
no  estate  tail  in  the  first  devisee,  nor  (it  should  seem)  an 
implied  estate  by  purchase  in  the  issue,  the  land  goes  ab- 
solutely from  the  devisee  at  his  death,  whether  he  leave 
issue  or  not;  and  that  event  is  material  only  as  bearing 
on  the  right  of  the  ulterior  devisee;  for,  although  the 
property  ceases  to  belong  to  the  prior  devisee,  whether  he 
leave  issue  surviving  him  or  not,  yet  it  is  to  pass  over 
to  the  remainder-man  only  in  case  the  prior  devisee  do  noi 
leave  issue,  which  it  is  hard  to  suppose  could  have  been 
really  meant.  And,  if  the  distinction  suggested  by  these 
observations  has  not  been  a  recognised  principle  of  con* 
struction  in  any  of  the  cases,  yet  ite  influence  may  be 
traced  in  some  of  them. 

Thus,  in  WyU  v.  Lewis  (y),  where  a  testator  devised  to  Estete  uu 
hiB  wife  E.  without  any  words  of  limitation,  and  then  SSSSjidS^ 
proceeded  to  declare,  that  "  if  it  shall  happen  that  my  ^J^^"" 
said  wife  E.  shaU  have  no  son  or  daughter  (z)  by  me 
begotten  on  the  body  of  the  said  E.,  and  far  want  of  such 
issue^  then  the  said  premises  to  return  to  my  brother  J., 
if  he  shaU  be  then  lining ;  and  his  heirs  for  ever,  only  pay* 
ing  to  his  two  brothers  (A.  and  B.)  the  sum  of  <£150 
within  one  year  after  the  decease  of  the  said  JF.;"  Lord 
Hardwicke  held,  that  E.  took  an  estate  tail ;  observing 
that  the  objection,  that  by  the  opposite  construction  the 
grandchildren  would  be  excluded,  was  a  strong  argument 
for  this. 

But  his  Lordship  might  have  included  in  this  obser- 

(y)  1  Atk.  432.  limiUtioD,  as  to  which,  sec  ante, 

(«)  '<  Son"  and  ^'  daughter"  seem      325. 
to  have  been  here  used  as  words  of 
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vation  the  children  of  E.,  none  of  whom  could  have  taken 

nnless  she  had  an  estate  tail. 
dMervations         This  cafio  had  two  circumstances,  either  of  which,  ao- 
Lewu.        '    cording  to  the  doctrine  of  the  preceding  cases»  would 

have  restrained  the  words  to  issue  living  at  the  death : 
1st,  that  of  the  ulterior  devisee  being  to  take  only  if  he 
should  be  then  living,  which  would  seem  to  bring  it 
within  the  principle  of  Roe  v.  Jeffery  (a),  (assuming 
that  case  to  be  rightly  decided),  to  say  nothing  of  the 
argument  which  might  be  founded  on  the  reasoning 
of  the  Court  in  PfXU  v.  Brown  {b) ;  2ndly,  The  chaige 
imposed  on  the  devisee  over,  which,  it  will  be  remem- 
bered, was  the  ground  of  the  restricted  conistruction  in 
Nichols  V.  Hooper  (c).  Doe  v.  Weiber(d)y  and  Doe  v. 
Frost  {e) ;  and  has  greater  force  in  Wyld  v*  Lewis  than 
in  the  two  latter  cases,  on  account  of  the  direction  to  pay 
within  a  definite  period  after  the  death.  Lord  Hard- 
widccy  indeed,  admitted  that  in  general  this  was  a  very 
proper  circumstance  to  induce  that  construction. 

It  is  evident,  therefore,  that  the  case  of  Wt/ld  v.  Lewis 
can  only  be  reconciled  with  the  line  of  decisions  just 
referred  to  on  the  hypothesis  before  suggested ;  and  hence 
we  are  conducted  to  the  conclusion,  that  the  cases  in 
which  a  limitation  over  in  de£stult  of  issue,  succeeding  a 
gift  to  a  person  and  his  heirs,  has  been  confined  to  a  failure 
of  issue  at  the  death,  do  not  necessarily  apply  to  cases 
in  which  they  are  preceded  by  a  gift  expressly  or  con- 
structively for  life  only. 


What  win  re.         III.  Our  next  inquiiy  is^  what  expressions  or  circum- 


(a)  Ante,  434.  (d)  Ante,  457. 

(6)  See  ante,  430.  (e)  Ante,  430. 

(c)  Ante,  433. 


WHBTHEB  INDEFINITE  OB  RESTRICrED.  443 

staBces  in  the  context  will  cat  down  the  words  under    chaf.  xh. 
consideration  to  issue  living  at  the  deathy  in  regard  to  per'"  '**^  ^  "«>^ 
9onm  estate. 


1st.  As  to  the  eapressums  which  have  been  held  to  EzprcMUmt 

m  •       gmt  YuAd  to  be  re- 

have  this  effect. 


In  Pinbury  v.  Elhin  (/),  a  testator  having  made  his 
wife  executrix,  and  given  her  all  his  goods  and  chattels, 
provided  that  if  she  should  die  without  issue  by  him  {g\ 
then,  afier  her  decease  (A),  £80  should  remain  to  his 
brother  J.  Lord  Parker^  C,  held,  that  the  words  im« 
ported  a  dying  without  issue  at  the  death,  for  that  a 
contrary  construction  would  be  repugnant  to  the  words 
^'  after  (i.  e.  immediateljf  after)  her  decease,"  which  "  After  hb 
would  be  carrying  the  payment  beyond  the  day,  and 
would,  his  Lordship  said,  be  as  absurd  as  to  appoint  the 
day  of  payment  to  be  to-morrow,  if  it  shall  rain  this  day 
twelvemonth. 

Sir  W.  Grant  has  (t)  intimated  a  doubt  whether  the 
word  *' after"  was  properly  construed  immediatdt/  lifter 
in  the  last  case.  But,  of  course,  there  can  be  no  diffi- 
culty (as  this  dictum  impliedly  admits)  where  such  is  the 
eapression. 

Accordingly,  in  Strattm  v.  Payne  (Ar),  it  was  held,  that  "  inmediiU€i9 
in  the  case  of  a  bequest  to  A.  and  the  heirs  of  her  body,  oeaie/'  &c. 
and  for  want  of  such  issue  to  the  children  of  B.,  imme* 
diately  after  the  decease  of  A.^  the  latter  gift  was  good  by 
reason  of  these  words. 

The  case  of  Pinbury  v.  EOdn  seems  to  have  been  fol- 
lowed in  several  subsequent  instances.     Thus,  in  Wilkin* 

(/)  1  P.  W.  £63;  2  Vem.  758,  to  devues,  see  ante,  439. 
766 ;  Pre.  Ch.  483 ;  2  Eq.  Ce.  Ab.         (•)  See  Dann  v.  Pennj^,  19  Ves. 

346,  pi.  9,  S.  a  648. 

(jf)  See  ante,  295.  (Jt)  3  B.  P.  C.  Toml.  Ed.  ^\S.C. 

{h)  As  to  this  expresBion  applied  cit.  in  Read  y.  Snell^  2  Atk.  647. 
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<' After  hU 
deoeaw." 


«<  After  his 
deceaw/' 


«<  At  their 
death." 


son  y.  South  (/),  where  a  term  of  years  was  bequeathed  to 
A.,  and  to  the  heirs  of  his  body,  and  to  their  heirs  and 
assigns  for  ever  (m),  and»  in  default  of  sach  issue,  then 
after  his  decease  to  B.  and  his  heirs ;  this  was  held  to  be 
an  execntory  bequest  to  B.,  in  case  of  A*  dying  without 
having  issue  at  his  death. 

So,  in  Trotter  v.  Oswald  (n)^  where  a  testator  gave 
the  residue  of  his  real  and  personal  property  to  the  use 
of  B.  during  his  life,  and  to  the  lawful  heirs  of  his 
body  after  his  demise ;  but  in  case  of  his  dying  without 
issue  of  his  body,  after  His  decease  he  gave  all  such  resi* 
due  to  0.;  the  question  wag,  whether  the  bequest 
over  of  the  personalty  was  good.  Sir  Lloyd  Kenyooy 
M.  R.,  said,  that,  if  the  vrill  had  stopped  at  the  bequest 
to  B.  and  the  lav^ul  heirs  of  his  body,  it  would  clearly 
have  given  him  the  absolute  property  [in  the  personal 
estate],  and  so  if  it  had  rested  at  the  words  ''  if  he  die 
without  issue  ;*'  but  the  important  words  follow,  '*  after 
his  decease  I  give,''  &c.  These,  he  said,  made  it  a  contin- 
gency with  a  double  aspect ;  if  he  had  had  a  child  at  his 
death,  then  the  limitation  over  would  have  been  at  an 
end ;  but,  if  not,  it  was  within  legal  limits. 

So,  in  the  case  of  Rai^trav)  v.  VUe  (o),  where  a  testa- 
tor having  by  his  will  given  his  son  one-fourth  share  in 
his  personal  estate,  by  a  codicil  declared  that  his  son's 
share  should  be  only  for  the  natural  life  of  himself  and  his 
wife,  provided  they  had  no  issusy  and  at  their  death  should 
become  a  part  of  the  residue ;  Sir  J.  Leach^  V.  C,  held, 
that  the  fiiilure  of  issue  was  plainly  confined  to  the  death 


(0  7  Darn.  &  £.  553. 

(m)  The  circumstance  of  the  Umii- 
ation  being  in  these  special  terms  is 
ilot  material.  They  amount  dmply 
to  an  absolute  gift :  see  poet. 


(»)  1  Ck)x,  317. 

(o)  ]  Sim.  &  Stu.  604.  See  also 
Due  d.  King  r.  /hut,  3  B.  &  Aid. 
541,  stated  ante,  439. 
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of  the  snrviYor,  hj  the  direction  that  the  share  was  to    chaf.xli. 
become  part  of  the  residue  at  their  death. 

But,  in  the  case  of  Donn  y.  Penny  (p),  the  words 
"  after  him  "  were  held  not  to  vary  the  construction.  The 
deyise  was  in  the  following  words :  "  I  give  my  dearly  "  After  Wm/' 
beloYed  wife  all  the  real  and  personal  estates  for  her  life,  restnctiTe. 
and,  after  her,  I  give  the  same  to  my  cousin  R.,  all  my 
real  and  personal  estates  to  him  and  his  male  issue ;  for 
want  of  issue  male  a/2er  him^  I  give  the  same  to  W.  and 
his  male  issue ;  for  want  of  issue  male,  I  give  the  same  to 
W.  and  S.,  taking  the  name  of  D.,  and  their  male  issue."* 
R.  haying  died  without  leaving  issue,  the  personal  estate 
was  claimed  by  W.,  the  next  legatee ;  and  it  was  con« 
tended  for  him,  that  the  words  ^*  after  her"  following  the 
gift  to  the  widow  meant,  immediately  after  her  decease, 
and  that  the  words  **  after  him**  in  the  gift  in  question 
might  receive  the  same  construction.  But  Sir  W.  Grant 
held,  that  the  expression  was  too  ambiguous  to  divert  the 
words  of  the  devise  from  their  legal  construction.  He 
considered  the  testator  could  not  have  had  a  different  in* 
tention  vnth  respect  to  this  legatee,  and  the  several  lega-^ 
tees  whose  bequests  were  in  the  same  words,  ¥dthout  this 
expression,  and  who  were  postponed  to  him;  md  his 
Honor,  as  already  noticed,  questioned  the  soundness  of 
Pinbury  v.  Mkin  {q). 

The  observations  just  quoted,  and  those  which  occur  in  Remuiu  vpon 
Barhw  v.  Salter  (r),  evince  the  extreitne  reluctance  of  this      ^ 
distinguished  Judge  to  permit  words  importing  a  failure 
of  issue  to  be  cut  down  by  an  equivocal  context.     That 
no  judge  of  later  times  would  have  departed  from  the 
legal  sense  of  the  words  upon  such  an  expression  as  that 


(jp)  19  Ves.  646 ;  S.  C.  I  Mer.         {q)  Ante,  443. 
20,  with  which  compare  Porter  v.         (r)  Ante,  Vol.  I.,  p.  266. 
Bradley, 3 Dura.  &  E.  143, ante,432. 
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Bequmt  over 
inTolving  a  per- 
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in  PifJmry  y.  EJkinj  admits  of  little  doubt ;  bnt  with 
great  deference  it  is  submitted,  that,  followed  as  that  case 
has  since  been,  and  particularly  in  TnMer  y.  Oswcidy  and 
Wilkinson  y.  Sauihi  (neither  of  which  was  cited  in  Donn  y. 
Penny\  it  is  too  late  to  question  its  authority.  We  are 
taught,  howeyer,  by  Sir  W.  Granis  decision  in  Donn  y. 
Penny y  that  the  doctrine  of  the  case  of  Pinbury  y.  EOmi 
will  not  be  applied  to  any  case  in  which  the  yariation  of 
phrase  is  such  as  &irly  to  take  it  out  of  the  reach  of  its 
authority.  Where  the  words  are  *'  immediatdy  after,"  or, 
*^at  the  decease"  of  the  first  taker,  as  in  StraOon  y. 
Pitney  and  Eackstr^m  y.  Viky  the  applicability  of  the 
doctrine  of  Pinbury  y.  EOcin  seems  to  be  still  more  con- 
clnsiye,  on  account  of  the  greater  definiteness  of  the  ex- 
pression. 

Of  course  the  word  *^  then,"  as  commonly  interposed 
between  two  limitations,  has  no  effect  in  restricting  words 
importing  a  failurejof  issue  to  issue  liying  at  the  death. 
Used  in  this  way,  '*  then  "  is  a  particle  of  inference,  con- 
necting the  consequence  with  the  premises,  and  meaning 
f*  in  that  eyent,"  or  ^  if  that  happens."  It  is,  therefore,  a 
word  of  reasoning  rather  than  of  time  {s). 

2ndly.  Another  ground  upon  which  the  words  in  ques- 
tion haye  receiyed  a  restricted  construction  is,  that  the 
bequest  oyer  inyolyes  a  personal  trust  and  confidence.  To 
this  principle  Mr.  Fearne  {t)  refers  the  case  of  Keily  y. 
Fowler  (tt),  where  a  testator  bequeathed  his  worldly  sub- 
stance unto  his  daughter,  in  case  she  married  with  con- 


(•)  Per  Lord  Brmighamt  in  Can-' 
^  ▼.  CampUU,  8  Bligh,  N.  S.  469. 
See  also  ^amltjf  ▼.  Lmnardy  1  Ed. 
87,  ante;  Beaueleri  v.  Dormer^  2 
Atk.  d08.  The  above-quoted  pas- 
sage  in  Lord  Brougham's  judgment 
was  cited  with-  commendation  by 
Sir  Kfright  Bruce  in  the  case  ofl^e 


▼•  Lkuwoody  6  Jurist,  619,  where  aa 
attempt  was  again  made,  and.  with 
no  better  success,  to  found  an  aigu- 
ment  for  the  restrictiye  constenc- 
tion  on  the  word  "  then." 

(0  Fea.  482. 

(tt)  3  B.  P.  C.  Toml.  Ed.  299. 
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sent;  in  case  she  married  withoat  consent,  she  was  to  cbaf. »u. 
have  only  twenty  cows  and  a  horse ;  and,  after  appoint- 
ing execntors,  he  provided  that  in  case  his  daughter 
should  die  without  issue,  his  substance  should  return 
back  to  his  executor,  to  be  distributed  as  he  should  there* 
after  direct ;  and,  lastly,  in  case  his  said  daughter  should 
marry  without  consent  or  die  without  issue^  his  substance 
should  return  back  to  his  executors^  to  be  by  them  distributed 
in  manner  foUowif^^  viz.  to  J.  D.  £100  and  several  other 
pecuniary  legacies,  and  to  his  daughter  twenty  cows  and 
a  horse.  It  was  held,  that  the  bequest  over  was  to  take 
effect  on  the  death  of  the  daughter  without  issue  living 
at  the  death. 

This  case,  and  the  ground  for  it  above  suggested,  were  oiMervatioDf 
disapproved  of  by  Lord  Thurhw  in  Biggs  v.  Bendey  (.r),  S^icr.  ^  ^* 
who  observed  ^*  that  it  would  be  better  to  say  that  in 
Keily  v.  Fowler  there  was  no  rule  of  construction  than 
Mr.  Feamis^  The  fact  probably  waa,  that  this  very 
learned  writer,  finding  the  case  so  decided,  put  it  upon 
the  best  ground  he  could  discover.  The  ground,  however, 
to  which  he  has  referred  it  does  not  exist ;  for  the  trust 
was  not  necessarily  personal  to  the  executors  named,  but 
might  have  been  executed  by  the  representatives  of  the  sur- 
vivor ;  and  as  it  is  clear  that  a  transmissible  trust  raises  no 
stronger  argument  against  the  ordinaiy  construction  than 
a  transmissible  interest ;  ^  consequentia,  a  personal  trust 
(e.  e.  exclusively  personal)  does  raise  as  strong  an  argu- 
ment as  a  personal  interest  (y).  The  argument  founded 
on  the  nature  of  the  property  given  over  to  the  daughter, 
namely,  cows  and  horses,  to  which  Mr.  Feame  also 
alludes,  appears  to  be  not  more  conclusive. 

It  was  formerly  thought  that  a  limitation  to  the  sur-^  Whm  the  gift 

(«)  1  B.  C.  C.  187.  (y)  As  to  which,  sec  ante,  435. 

VOL.  II.  O  O 
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vivor  of  several  persons  in  de&ult  of  issue  of  eith^, 
formed  another  exception  to  the  nde  which  constmed 
these  words  to  import  an  indefinite  failure  of  issue, — a 
distinction  which,  however  questionable  in  principle, 
seemed  to  be  authorized  bj  the  case  of  NichcUa  y.  Skm^ 
ner  (z) ;  but  that  decision  has  been  found  not  only  not  to 
support  such  a  distinction,  but  to  be  an  authority  against 
it  (a) ;  the  effect  of  the  decree  being  to  establish  the  title 
of  one  of  the  children,  whose  shares  were  so  limited,  not- 
withstanding the  bequest  over. 

Bat  Sir  W.  Grants  who  made  this  discovery,  seemed 
to  think  that  if  the  gift  to  the  survivor  was  so  framed  as 
to  be  personal  to  him,  and  not  transmissible  to  his  repre- 
sentative, in  case  of  his  death  before  the  happening  of  the 
contingency,  the  effect  might  be  different.  And  vrith 
this  agrees  the  recent  case  of  Randagh  v.  Mandagh  (&), 
where  one  of  several  grounds^  upon  which  words  referring 
to  a  failure  of  the  issue  of  certain  pecuniary  legatees  were 
held  not  to  import  an  indefinite  failure  of  issue,  (so  as  to 
turn  express  life  interests  previously  given  to  the  legatees 
into  absolute  interests),  wa8»  that  the  ulterior  gift,  which 
the  words  in  question  served  to  introduce,  was  in 
favour  of  the  *'  survivors  "  of  the  legatees ;  which  tenuj  it 
was  considered,  meant,  according  to  its  more  obvious 
sense,  persons  living,  and  was  not  used  synonymously  with 
othersj  so  as  to  confer  interests  transmissible  to  the  repre- 
sentatives of  pre-deceased  legatees. 

So,  if  the  ulterior  bequest,  which  is  to  take  effect  on 
the  failure  of  issue,  be  to  persons  who  shall  be  living  at 
the  timey  the  same  reasoning  seems  to  apply ;  but,  in  order 
to  let  in  the  force  of  this  argument,  the  ulterior  bequest 


(«)  Pre.  Ch.  528.  See  also  ^ti^^«v      1S5. 
V.  Sayer,  1  P.  W.  534.  (5)  2  Myl.  &  Keen,  441. 

(a)  See  Mostly  ▼.  Hfsdswi,  2  Mer. 
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must  be  bo  framed  afi  to  be  confined  to  persons  living  at    chap,  xu. 
the  death  of  the  testator,  and  mnst  not  embrace  an  inde- 
finite range  of  unborn  persons  (e). 

And,  of  conrse,  if  the  event,  which  is  made  the  con-  Dutinction 

where  ulterior 

dition  precedent  of  the  ulterior  gift,  is  not  the  iact  of  the  gift  u  to  a  per- 
legatee  surviving  the  extinction  of  issue,  but  merely  that  death  of  penon 
of  his  surviving  the  person  whose  failure  of  issue  is  re-  referred  to. 
ferred  to,  no  ground  is  thereby  laid  for  the  restricted  con- 
struction, as  the  ulterior  gift  might  be  intended  to  confer 
a  vested  interest  on  the  death  of  such  person,  to  take  effect 
in  possession  in  favour  of  the  representatives  of  the  lega- 
tee on  the  £Bulure  of  issue  at  any  remote  period. 

Thus,  in  the  case  of  Garratt  v.  CockereU  {d)y  where  a 
testator,  after  bequeathing  his  personal  estate  to  his 
children,  added,  **  should  all  my  children  die  without 
heirSf  my  property  in  that  case  to  be  divided  equally 
between  the  children  of  my  brothers  and  sisters  dive  at 
the  death  of  my  last  chUd^  The  question  was,  whether 
the  word  *^  heirs "  (which,  it  was  admitted,  was  synony- 
mous veith  issue)  imported  an  indefinite  failure  of  issue, 
in  which  case  the  gift  over  was  void  for  remoteness. 
Lord  Lamgdaky  M.  R.,  and  Sir  Knight  Bruce^  V.  C, 
successively  decided  in  the  aflirmative,  being  of  opinion, 
that  the  terms  of  the  gift  over  did  not  (as  contended) 
restrict  the  contingency  to  the  fitilure  of  issue  at  the 
decease  of  the  last  child.  '*  Can  the  words  ^  at  the  death 
of  my  last  child '  (said  his  Honor)  be  applicable  to  the 
actual  division  of  the  property  as  well  as  to  the  period  at 
which  the  collateral  relatives  intended  to  be  benefited 
were  to  be  ascertained  ?  Are  they  suflicient,  in  a  case  of 
this  kind,  to  shew,  that  he  meant  the  selected  collateral 
relatives  to  become  entitled  in  possession  '  at  the  death  of 

(0  See  Ckmpbell  v.  Harding,  2         (d)  May  24, 1842,  6  Jar.  909. 
Rubs.  &  Myl.  990. 
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CHAF. xu,     his  la^it   child,'   if  at  all?     Do  they,  in  short,  foniish 
grounds  solid  enough  to  support  the  restrictive  construc- 
tion of  the  phrase  '  die  without  heirs  ? '    Here,  as  it  seems 
to  me,  lies  the  difficulty  of  the  case.     It  is  true,  as  Sir 
W,  Grant  said,  in  Massey  v.  Hudson  (e),  *  a  hequest  to  A. 
after  the  death  of  B.  does  not  import  that  A.  must  him- 
self live  to  receive  the  legacy.     The  interest  vests  at  the 
death  of  the  testator,  and  is  transmissible  to  representa- 
tives, who  will  take  whenever  the  event  of  B.*8  death 
may  happen.    So,  if  the  bequest  be  to  A.,  in  case  B.  shall 
die  without  issue.     If  that  were  allowed  to  be  a  good 
bequest,  A.'s  representatives  would  be  entitled  to  take  at 
whatever  time  the  issue  might  fail.     It  is  for  that  reason, 
that  it  is  held  too  remote." 
Prior  (impUed)       3rdly.  Another  class  of  cases  remaining  to  be  noticed 
S«de»Sr***    is,  where  the  words  importing  a  failure  of  issue  are  pre- 
ceded by  a  power  implying,  in  default  of  appointment,  a 
gift  to  the  issue  of  the  donee  living  at  his  decease. 
In  this  situation,  the  words  in  question  are  evidently 
referential,  and,  as  such,  may  seem  to   belong  to  the 
preceding  chapter,  where   indeed  the  cases  have  been 
briefly  noticed ;  but  they  suggest  a  few  observations  which 
will  more  properly  find  a  place  here. 

The  authorities  for  this  exception  to  the  indefinite  con- 
struction are  Target  v.  Gaunt  (g),  and  Hockley  v.  Mauh 
bey  (A).  In  Target  v.  Gaunt,  a  term  of  years  was  be- 
queathed to  H.  for  life,  and  no  longer ;  and,  after  his  de- 
cease, to  such  of  the  issue  ofH  as  he  should  bjf  unll  appoint^ 
und,  in  case  H.  shotdd  die  without  issucy  then  over.     The 

{e)  2  Meriy.  190.  C.  C.  82 ;  but  see  Simtiumi  v.  Sm- 

(g)  1  P.  W.  4d2  ;  1  Eq.  Ca.  Ab.  hmmm,  8  Sim.  22,  post ;  and  see  Mar^ 

198,  pi.  11  ;  10  Mod.  402 ;  GUb.  tin  y.  SuHmneU,  2  Beav.  248 ;  Oro- 

Eq.  Ca.  149,  S,  C.  HerY.  Cnmer,  2  Conn  &  Law^294. 

(A)  1  Yes.  jun.  143 ;  S.  C.SB. 
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question  was,  whether  the  bequest  over  was  good ;  and     cHApfxLi. 
Parker^  L-  C,  decided  in  the  affirmative,  observing  that  Torachoftho 

^  urae  of  H. 

it  must  be  intended  such  issue  as  H.  should,  or  at  least  "  ^  •^»?^  ^r 

,  ,  will  appoint. 

might,  appoint  the  term  to,  which  must  be  intended 
issue  then  living;  and  that  this  construction  should  be 
•the  more  favoured,  in  regard  it  supported  the  will, 
whereas  the  other  (e.  e.  that  the  testator  meant  whe- 
never there  was  a  failure  of  issue)  destroyed  it. 

In  Hockley  v.  Mauoheyy  a  testator  devised  freehold  To  r.  and 
and  leasehold  estates  to  A.  for  life,  and,  after  her  decease,  divided  u  he 
to  his  son  R.,  and  his  issue  lawfully  begotten  or  to  be  be-- 
gotten^  to  be  divided  among  tfiem^  as  he  {R.)  shotdd  tliinkfit^ 
andf  in  case  he  shotdd  die  without  issue^  over.  One  ques* 
tion  was,  whether  R.  took  an  estate  tail  in  the  realty^ 
and  an  absolute  interest  in  the  personalty,  or  a  life  interest 
only  in  both.  Lord  Thurlow  was  of  opinion,  that  he  had 
only  an  estate  ybr  life.  It  was  evident,  he  said,  that  the 
testator  did  not  intend  the  property  to  go  to  the  issue  as 
heirs  in  tail;  for  he  meant  that  they  should  take  dis* 
tributively  (e),  and  according  to  the  proportions  to  be  fixed 
by  the  son,  and  that  it  had  often  been  decided,  that  where 
the  gift  was  in  that  way,  the  parties  must  take  as  pur^ 
chasers.  After  some  further  remarks,  his  Lordship  inti« 
mated  an  opinion  that  the  children  took  an  interest  inde*^ 
pendently  of  the  power,  which  only  authorized  the  son  to 
fix  the  proportions,  and  not  to  choose  whether  they  were 
to  take  at  all :  and  that  the  objects,  whosoever  they  were, 
must  be  in  ea^istence  during  the  life  of  die  son. 

It  will  be  observed,  that,  in  the  preceding  cases,  there 
was  no  express  gift  to  the  issue,  except  as  objects  of  the 
power.  It  is  now  clear,  however,  (though  doubted  in 
Target  v.  Gaunt)y  that  an  implied  gift  would  be  raised  in 

(«)  As  to  this,  see  ante,  349. 
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ObserratioDB 
upon  Hockley 
T.  Mawbey, 


them  in  default  of  the  exercise  of  the  power  (k) ;  and,  if 
the  power  extended  onlj  to  issue  living  at  the  death,  the 
trust  was  likewise  so  confined,  as  were,  pari  ratione,  the 
words  referring  to  the  failure  of  issue. 

But  the  case  of  Hockley  v.  Mawbey  has  sometimes 
been  cited  (/)  as  if  the  power  had  embraced  issue  gene- 
rally, subject  only  to  the  restriction  on  its  exercise,  im- 
posed  by  the  rule  against  perpetuities ;  but  this  supposi- 
tion not  only  imputes  to  Lord  Thurhw  an  inaccuracy  of 
statement  in  regard  to  the  limits  of  the  rule,  (which  allows 
a  term  of  twenty«one  years,  in  addition  to  a  life  (m),)  but 
is  entirely  inconsistent  with  his  Lordship's  restriction  of 
the  implied  gift,  and  the  words  introducing  the  limitation 
over,  to  issue  living  at  the  death,  for  which  there  was  no 
pretext,  unless  the  power  was  confined  to  such  issue ;  and 
the  effect  of  the  words  in  question,  if  not  restricted,  most 
inevitably  have  been  to  make  the  devisee  tenant  in  tail, 
which  is  the  conclusion  against  which  all  his  Lordship's 
reasoning  is  directed. 

Without  entering  into  a  discussion  of  the  doctrine, 
which  restricts  the  word  *^  issue,"  in  such  cases,  to  objects 
living  at  the  death,  on  the  reasoning  derived  from  the 
power,  it  is  sufficient,  for  the  present  purpose,  to  shew, 
that,  where  the  term  is  so  restricted,  the  words  under 
consideration  (e.  e.  the  words  introducing  the  devise  over 
on  failure  of  issue)  receive  the  same  construction. 

It  may  be  remarked,  however,  that,  if,  in  Target  v. 
CraunU  and  Hockley  v.  Mawbey^  there  had  been  an  express 
limitation  to  the  issue  in  default  of  appointment,  it  seems 
that  such  limitation  could  not,  by  implication,  have  been 


{k)  See  Brown  r.  Higgs^  4  Ves. 
706;  5  Id.  495;  8  Id.  561;  and 
other  cases  cited  ante.  Vol.  I.,  p. 
485. 


(0   See  1  Sug.  Pow.,  6th  ed., 
499. 
(m)  See  ante,  Vol.  I.,  p.  219* 
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confined  to  issae  living  at  the  death,  because  the  power     chap,  xu. 
unbraced  such  objects  only  (n). 

The  reader  will  have  perceived,  in  this  view  of  the  Principle  of  the 

early  ca§cg  do« 

cases  regarding  personal  estate,  how  readily  the  courts  ticed. 
from  an  early  period  laid  hold  of  expressions  of  an  am- 
bignous  character,  in  order  to  confine  words  denoting  a 
fiEulure  of  issue  to  a  dying  without  issue  at  the  death,  and 
thereby  avoid  the  giving  to  the  first  taker  the  absolute 
interest,  to  the  exclusion  of  the  legatee  over.  It  is  clear, 
that,  in  some  of  these  cases,  such  an  effect  has  been  attri- 
bnted  to  expressions  which  would  not,  at  this  day,  if  the 
question  were  res  Integra,  be  held  to  warrant  a  departure 
fit>m  the  ordinary  legal  signification ;  and  they  were  de- 
dded,  too,  at  a  time  when  it  was  not  so  well  settled  aa 
it  now  is,  that  the  restricted  construction  did  involve 
a  departure  from  that  signification,  aa  to  personal  es- 
tate (o). 

It  is  not  surprising,  therefore,  that  some  cases  should 
have  occurred  in  which  the  limited  construction  has  pre- 
vailed, even  where  such  slight  grounds  as  these  have  been 
wanting  (p);  but,  as  to  which,  it  scarcely  need  be  ob- 
served, that  they  possess  no  authority  whatever. 

And  even  where  the  restricted  construction  is  ap- 
parently well  sustained  by  the  early  authorities,  the  prac- 
titioner should  act  upon  the  doctrine  with  caution,  seeing 
that,  in  some  recent  cases,  the  Courts  have  evinced  a 


(»)  See  SmUk  ▼.  Deatk^  6  Madd. 
073,  ante.  Vol.  I.,  p.  486.  See  also 
Jtftfofi  T.  Wrighi,  2  Bligh,  1,  ante, 
280. 

(o)  The  eontrary  was  maintained 
in  most  of  the  eaaee  on  the  suhject 
in  Peere  WiUiams^  and  the  circum- 
stance npon  which  reliance  is  now 
placed,  as  taking  the  cose  out  of  the 


rule,  was  merely  thrown  in  as  an 
auxiliary  argument  in  &your  of  the 
limited  construction. 

(p)  Chamberlain  y.  Jacobs  Amb. 
72.  See  also  Donne  ▼.  Merrtfldd^ 
cit.  Cas.  temp.  Talb.  6^.  In  Atkin' 
eon  Y.  HuUhineon^  3  P.  W.  258, 
cited  in  the  same  place,  the  material 
word  lea/eing  is  omitted. 
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disposition  not  to  pay  very  strict  xegard  to  the  distinctions 
(nnsubstantial  as  they  certainly  are)  presented  by  those  an- 
thorities.  This  remark  is  forcibly  suggested  by  the  case  of 
Simmons  v.  Simmons(q\  where  the  testator  gave  all  his  real 
and  personal  estate  to  a  trostee,  in  trust  for  his  daughter 
for  her  life  for  her  separate  use,  adding,  ^*  at  her  decease 
she  shall  be  at  liberty  to  icill  the  same  to  her  issue  as  she 
may  think  fit ;  but  in  case  of  her  dt/iny  without  issue^^  the 
testator  gave  the  property  to  his  brother  and  sister,  for 
their  lives,  and,  in  the  event  of  his  brother's  death  prior 
to  the  death  of  his  daughter,  then  to  the  children  of  his 
brother.  It  was  contended,  on  the  authority  of  the  cases 
of  Roe  V.  Jeffery  and  Target  v.  Gauntj  that  the  gift  over 
was  to  take  effect  in  the  event  of  the  daughter  dyii^ 
without  leaving  issue  living  at  her  death,  i.  e.  issue  to 
whom  she  might  ^^  will"  the  property ;  but  Sir  L.  ShadweH 
V.  C,  held,  that  the  daughter  took  an  estate  tail  in 
the  lands  of  inheritance,  and  the  absolute  interest  in  the 
personalty. 

It  does  not  appear  whether  his  Honor,  by  this  decision, 
meant  to  deny  the  authority  or  the  applicability  of  the 
cited  cases. 


1  Vict.,  c.  26,  IV.  The  rule  of  construction,  which  has  been  the  sub- 
w^,  import-  j®^*  ^^  discussion  in  the  present  chapter,  is  abrogated  in 
Ime  refwto^  regard  to  wills  made  or  republished  since  the  year  1837 
£uiure  at  death.  |jy  ^]^q  rcccut  act ;  the  29th  section  of  which,  we  have 

seen  (r),  provides  that  words  which  may  import  a  want  or 
&ilure  of  issue  of  a  person  in  his  lifetime  or  at  his  death, 
or  an  indefinite  failure  of  issue,  shall  be  construed  to 
import  a  want  or  failure  of  issue  in  the  lifetime  or  at 

(q)  8  Sim.  22.  (r)  Ante,  p.  418. 
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the   death;    but  on  this  enactment  are   engrafted  an     chap. tcli; 

exception  and  proviBo,  which  seem  to  have  the  effect 

of  excluding   the  operation   of  the   statute,   in   cases 

where  the  words   in   question    are   simply   referential 

to  the  objects  of  a  subsisting  estate  tail,   or  a  prior 

gift.     The  result,  then,  of  the  new  doctrine  appears  to 

be,  that  the  words  denoting  a  failure  of  issue  refer  to  a 

failure  at  the  death  in  every  case,  unless  one  of  two  points 

can  be  established.     First,  that  the  words  are  referential 

to  the  objects  of  a  prior  estate  or  a  preceding  gift ;  or^ 

secondly,  that  they  are  so  clearly  and  explicitly  used  to 

denote  a  fiftilure  of  issue  at  any  time  as  to  exclude  the 

statutory  rule  of  construction,  which,  it  will  be  observed, 

only  obtains  where  there  is  an  ambiguity,  i.  e.  where  the 

words  may  import  either  a  failure  of  issue  at  the  death,  or 

an  indefinite  failure  of  issue.     If,  therefore,  a  testator  by 

a  will  made  or  republished  since  1837,  devise  real  estate 

to  A.,  or  to  A.  and  his  heirs,  and  if  A.  shall  die  and  his 

issue  shall  fail  at  any  time^  then  to  B.,  A.  will  take  an  es^ 

tate  tail,  as  he  formerly  would  have  done  without  these 

special  amplifying  words,  which  exclude,  beyond  all  ques* 

tion,  the  application  of  the   enacted   doctrine.     Cases, 

however,  may  be  suggested,  in  which  the  ground  afforded 

by  the  context  for  excluding  that  doctrine  might  be  less 

distinct  and  unequivocal.     But  such  cases  will,  probably, 

be  of  rare  occurrence ;  for,  as  the  legal  and  the  popular 

signification  will  now  coincide,  it  cannot  be  supposed  that 

the  context  of  the  will  will  often  furnish  grounds  for 

n^ativing  the  restrictive   interpretation;  and,   for  the 

same  reason,  there  will  be  less  anxiety  on  the  part  of  the 

judicial  expounders  of  wills  than  formerly  to   discover 

grounds  for  departing  from  the  general  rule — an  anxiety 

which  contributed  not  a  little  to  incumber  that  rule  with 

its  numerous  distinctions  and  exceptions.     Where,  how- 
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c«A>.  XM.  erer,  the  context  does  require  that  the  words  should 
be  read  as  importmg  a  general  fulure  of  issne,  this 
construction  must  be  attended  with  the  same  conse- 
quence as  under  wills  not  within  the  statute,  whe- 
ther that  consequence  be  the  raising  of  an  estate  tail 
bj  implication  in  the  person  whose  issue  is  referred 
to,  as  in  the  case  already  suggested,  or  the  invali- 
dating of  the  gift  over^  which  is  dependent  on  the  fistilure 
of  issue.  Hence,  it  is  not  strictly  true  (as  some  hare 
supposed)  that  the  recent  act  absolutely  excludes  the 
implication  of  an  estate  tail  from  words  denoting  a  fail- 
ure of  issue ;  it  merely  requires  that  the-  construction  on 
which  such  implication  is  grounded  be  sustained  by  other 
expressions  found  in  the  will ;  and,  as  we  may  confidently 
assume,  for  the  reason  already  suggested,  that  such  cases 
will  be  very  infrequent,  the  act  will  eventually  (though 
it  may  be  not  very  speedily)  reduce  to  insignificance  the 
doctrine  respecting  the  implication  of  estates  tail  from 
the  words  in  question,  as  well  as  the  numerous  points  of 
construction  incidentally  treated  of  in  the  present  chap- 
ter. The  fact,  that  nearly  six  years  have  elapsed  since 
the  enactment  came  into  operation,  without  producing  a 
single  case  involving  the  application  of  the  new  rule  of 
construction  propounded  in  the  29th  section,  strongly 
confirms  the  expectation  of  the  gradual  extinction  of  the 
prolific  source  of  litigation  arising  out  of  the  words  in 
question  as  formerly  construed. 
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WHAT  WORDS  RAISE  CROSS  REMAINDERS  BY  IMPLICA- 

TION  AMONG  DEVISEES  IN  TAIL. 


Wwdi  **mDefinatofniek  Isiue**Sf€., 
raite  Orast'EemainderSf  whm. 
AUegei  EaxeptUmt ; — tehere  the 
Devue  u  to  more  than  two; — 
where  there  is  an  ezprefls  Oroee- 
LmUaHon; — where  the  Deeise 


m  Tail  u  limited  to  the  Deeieeei 
respectively.  Worde^  **  Re^ 
maindar^*  **  Bevereion^^*  raise 
Oroei'Remaindert,  when. 
As  to  EMoOoiy  Thuti.  General 
/TffiWf/iffiflwf 


Where  lands  are  devised  to  several  persons  as  tenants  introductory 
in  common  in  tail,  with  remainder  over,  the  question 
arises,  whether,  npon  the  determination  of  the  entail  in 
each  share,  snch  share  devolves  npon  the  other  co^e* 
visees  in  tail,  or  immediately  goes  over  to  the  remainder- 
man of  the  entirety.  Such  reciprocal  limitations  to  the 
tenants  in  common  in  tail,  inter  se,  are,  in  professional 
language,  denominated  cross-remainders.  It  is  settled 
that  in  wills,  as  distinguished  from  deeds  (a),  thej  need 
not  be  limited  expressly,  (though  in  correctly  drawn  wills 
they  are  never  omitted),  but  may  be  implied  from  the 
context.  To  shew  what  expressions  have  been  held,  in 
judicial  construction,  sufficient  to  raise  such  implication 
is  the  object  of  the  present  chapter. 


{a)  Edwards  v.  AUiston,  4  Rum.  78. 
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GeDeralDrin- 
ciple  of  uie 


What  expres- 
siona  raise 

• 

cross-remain* 
ders. 


Devise  over,  if 
atithe  deviseet 
died  without 
iwuet 


->in  case  the 
devisees  died 
without  issae. 


The  principle  has  been  long  admitted,  that  wherever 
real  estate  is  devised  to  several  persons  in  tail  as  tenants 
in  common,  and  it  appears  to  be  the  testator's  intention 
that  not  any  part  is  to  go  over  nntil  the  failure  of  the 
issne  of  all  the  tenants  in  common,  they  take  cross^re- 
mainders  in  tail  among  themselves.  The  great  struggle 
has  been  to  determine  when  the  words  in  default  of  such 
isstiey  or  other  expression,  used  to  connect  the  devise  in 
tail  with  the  succeeding  limitation,  may  be  construed  to 
demonstrate  such  an  intention.  In  order  to  place  this  sub- 
ject fully  before  the  reader,  it  will  be  convenient  briefly 
to  trace  the  steps  by  which  the  rule  has  been  gradually 
placed  on,  or  rather  restored  to,  its  present  enlarged  and 
liberal  footing ;  and  then  to  state  the  general  conclusions 
which  the  cases  warrant. 

One  of  the  earliest  leading  authorities  is  an  anonymous 
case  in  Dyer{b\  (sometimes  erroneously  referred  to  as 
Clache's  case  {c) ),  where  a  man,  having  five  sons,  and  his 
wife  enceinte,  devised  two-thirds  of  his  lands  to  his  four 
younger  sons  and  the  child  en  ventre  sa  mere,  if  it  was  a 
son,  and  to  the  heirs  male  of  their  bodies  begotten,  and 
if  they  all  fve  should  happen  to  die  without  issue  male  of 
their  bodies^  (yr  any  of  their  bodies^  lawfully  begotten,  then 
the  testator  willed  that  the  said  two  parts  should  revert 
to  his  right  heirs.  It  was  held,  that  four  of  the  de- 
visees having  died  without  issue  male,  the  survivor  was 
entitled  to  the  whole ;  it  being  evidently  the  true  intent  of 
the  devisor,  that,  so  long  as  there  was  any  issue  male  of  his 
body  [qu.  of  the  bodies  of  any  of  the  five  devisees  ?],  no 
part  should  revert  to  the  heirs. 

So,  in  Holmes  v.  Meynell  ((/),  where  a  testator  devised 
certain  lands  to  his  two  daughters  and  their  heirs,  equally 


(5)  .303  5.  13  Elix. 
(c)  Dy.  330  6.  post. 


(d)  Raym.  4d2 ;  S.  C.  2  Show. 
IS6. 
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to  be  divided  between  them ;  and  in  case  tJiey  happened  to 
die  without  issue^  then  over ;  the  daughters  were  held  to 
be  tenants  in  tail  in  common,  with  cross-remainders  in  tail. 

These  early  cases  accurately  represent  the  state  of  the 
law  at  this  day;  but  it  should  be  observed  that  at  one 
period  a  notion  appears  to  have  obtained  that  cross-re- 
mainders conld  not  be  implied  between  more  than  two 
persons. 

Thus,  in  Gilbert  v.  Witty  (&),  a  testator  having  three  hoom  to  mA, 
sons,  and  being  seised  of  three  houses,  devised  one  of  the  they  aiTdle, 
houses  to  each  son  and  his  heirs,  providing  that  if  all  his  '^^ 
said  children  should  depart  this  life  without  issue  of  their 
bodies   lawfully  begotten^  then   all   his    said    messuages 
should  remain  and  be  to  his  wife  and  her  heirs  for  ever ; 
it  was  held  by  Doddridge^  Houghton^  and  Chamberlain^ 
Justices,  {Lea^  C.  J.,  doubting),  that  these  words  did  not 
create  cross-remainders  between  the  sons,  but  that,  on  the 
death  of  any  one  of  them  without  issue,  his  house  should 
go  over  to  his  mother.     Doddridge  said  that  cross-re- 
mainders might  be  implied  between  two,  but  not  in  a  de- 
vise of  several  houses  to  three  or  more  persons,  on  account 
of  the  uncertainty  and  inconvenience. 

Here  the  objects  were  not  devisees  in  common  of  undi-  DUtinetion  be- 
yided  shares  in  the  same  land,  but  were  respectively  de?  a  iw^  num. 
visees  of  separate  tenements ;  and  it  is  also  observable,  «▼»•«. 

that  Lord  Hale^  in  Cole  v.  Levingston  {g\  in  stating  the 
inadmissibility  of  the  implication  among  more  than  two 
devisees,  illustrated  it  by  a  similar  species  of  case. 

The  alleged  ground  for  the  distinction  between  the 
favoured  number  of  two  and  a  larger  body  of  devisees 
seems  to  be  altogether  futile  (A),  for  it  is  obvious  that  the 
uncertainty  and  confusion  would  not  be  greater  in  the 

(e)  Cro.  Jac.  655.  (A)  Indeed    the   implication    of 

{g)  1  Vent.  224.  croBs-remainders    is  ^emtvenieniy  a« 
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CHAF.  xLu.  ^Q^  ^f  implied  than  in  that  of  express  remainders ;  and 
its  origin  can  hardlj  be  otherwise  accounted  for  than  by 
attributing  it  to  the  general  indisposition  of  our  courts  in 
early  times  to  adopt  modes  of  construction  which  were 
considered  (though,  in  this  instance,  erroneously)  to  hare 
a  tendency  to  create  questions  of  a  complex  or  subtle 
character.  The  doctrine,  indeed,  which  rejected  the  im- 
plication between  more  than  two  deyisees  did  not  long  (if 
in  effect  it  ever  did)  exist,  but  for  a  considerable  period 
after  it  was  virtually  exploded,  it  was  permitted  to  pre- 
serve a  $enMance  of  authority ;  for  the  Judges,  not  ven- 
turing altogether  to  discard  the  distinction  in  regard  to 
the  number  of  devisees,  said,  that  the  presumption  was  in 
favour  of  cross-remainders  between  two,  but  between 
more  than  two  they  were  rather  to  be  presumed  agamst, 
though  such  presumption  against  them  might  be  repelled 
by  a  plain  indication  of  intention  (t). 

Such  has  been  the  language  held  upon  this  subject 
down  to  nearly  the  present  time ;  but  an  attentive  con- 
sideration of  the  cases  will  shew,  that  at  this  day  at  least 
there  is  no  real  difference  with  respect  to  the  number  of 
persons  between  whom  cross-remainders  can  be  implied 
They  will  not  be  raised  between  two  unless  an  intention 
to  this  effect  can  be  collected ;  and,  if  such  intention  ap- 
pear, they  wiU  be  raised  among  a  larger  number. 

Not  the  least  of  the  absurdities  flowing  from  the  dis- 


prerenting  the  sabdlvision  of  sluirefl. 
In  one  case,  the  reJecUon  of  the  im- 
plication-doctrine would  have  enti- 
tled the  lessor  of  the  plaintiff  to  re- 
corer  twenty-five  undivided  three 
hundred  and  mxtieth  parte  I  Doe 
d.  Ocrgei  v.  WM^  1  Taunt.  234. 

(f)  See  Lord  HardwiMi  Jndg- 
ment  in  Marfyat  v.  Ibwnfy^  1  Vee. 


sen.  104.  Lord  Matufisld's  judg- 
ments in  Doi  d.  Bm-dm  t.  BmtUU^ 
2  East,  48,  n.;  Per^  t.  WJdU^ 
Cowp.  780 ;  and  Phipord  v.  Mom- 
fiddy  Id.  800 ;  and  Sir  Z.  Km^t, 
in  StamUm  v.  Peek,  t  Cqx»  8; 
AtharUm  y.Pye^  4  Dum.  &  £.  713; 
Doe  V.  Cooper^  1  £aat»  236;  and 
WaUon  V.  FoMm^  2  East,  4a 
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tinction  in  question  was  the  impossibility  of  applying  it  cbap.  xm. 
to  a  devise  to  a  class  of  unascertained  objects,  who  might 
consist  of  any  number  of  persons  in  esse  at  the  testator's 
death,  or  at  some  subsequent  period ;  a  difficulty  which 
was  noticed  by  Lord  JEUan  in  the  case  of  Green  y.  Ste^ 
phens(k). 

It  was  held»  in  Cloche's  case  (/),  that  cross-remainders 
could  not  be  implied  where  there  were  eapress  cross-limit-  whether  «jr. 
ations  among  the  devisees  in  tail  in  certam  events.  mftatioii  ex- 

A  testator  devised  a  messuage  to  his  daughter  A.  and  ci^on.^^ 
her  heirs  for  ever,  and  his  principal  messuage  he  gave  to 
T.  his  youngest  daughter  and  her  heirs,  and  if  she  died 
before  the  age  of  sixteen^  A.  then  living^  he  willed  that  A. 
should  enjoy  the  principal  messuage  to  her  and  her  heirs 
for  ever;  and^  if  A.  should  die  having  no  issucy  T.  living, 
then  he  willed  that  T.  should  enjoy  the  share  of  A.  to 
her  and  her  heirs  for  ever ;  and,  if  both  his  daughters  should 
die  having  no  issue,  then  the  testator  devised  all  his  said 
messuages  over.  T.  died,  having  attained  siarteen,  without 
issue,  which  raised  the  question  whether  cross-remainders 
could  be  implied  between  the  daughters;  and  the  Court  held, 
that  they  could  not ;  for  the  testator  never  intended  that  the 
principal  house  should  go  to  A.,  unless  T.  had  died  within 
the  age  of  sixteen  years ;  and  no  implication  of  cross^^re* 
mainders  could  arise  when  an  express  and  special  gift  and 
limitation  was  made  by  the  devisor  himself  Dyer  thought 
there  was  no  entail,  but  a  fee-simple  conditional ;  but  the 
other  three  Judges  were  of  a  contrary  opinion. 

The  doctrine  of  Claeh^s  case  was  much  canvassed  in 
the  recent  case  of  Vanderplank  v.  King  (m),  in  which  Sir 
tl.    Wigram^  V.  C,  decided,  after   much  consideration, 

{k)  17  V«i.  74.  (/)  Dy.  30)  6.  (w)  7  Jur.  M8;  11th  May,  1843. 
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In  the  case  of 
execatory 
trusts,  express 
limitation  not 
exdusiTe  of 
implication. 


that  the  introduction  of  an  express  limitation  of  cross-re- 
mainders among  another  class  of  devisees  in  the  same 
will  did  not  repel  the  implication ;  his  Honor  obserring, 
that  an  express  gift  of  cross-remainders  in  one  event  did 
not  preclude  the  Court  from  giving  cross-remainders  by 
implication  in  another,  where  either  case  was  clearly 
within  the  scope  of  all  the  reasoning  upon  which  courts 
have  proceeded  in  implying  cross-remainders. 

It  has  been  long  settled,  that,  in  regard  to  executcrji 
trusts  {n),  an  express  direction  to  insert  cross-remainders 
among  another  class  of  objects,  or  even  an  express  cross- 
limitation  among  the  same  objects,  does  not  exclude  the 
implication. 

Thus,  in  Bumaby  v.  Griffin  (o),  where  a  testatrix  de- 
vised her  real  estate  to  trustees,  upon  trust  to  pay  one 
moiety  of  the  rents  to  her  sister  £.  for  life,  and,  after  her 
decease,  the  testatrix  directed  the  trustees  to  convey  and 
setUe  the  said  moiety  unto  and  upon  the  daughters  of  E. 
as  tenants  in  common  in  tail  general,  with  crass-remain- 
ders for  the  benefit  of  such  daughters,  remainder  to  the 
younger  sons  of  E.  successively  in  tail  male,  remainder  to 
the  eldest  son  in  tail  general ;  and,  as  to  the  other  moiety, 
upon  trust  for  the  testatrix's  niece  C.  for  life,  with  the 
«ame  limitations  to  her  daughters  and  sons  as  to  the 
phildren  of  £. ;  And,  if  C.  should  depart  this  life  vnthout 
leaving  any  issue  of  her  body  living  at  her  decease,  the 
testatrix  directed  that  her  sister  E.  should  receive  all  the 
rents  for  life;  and  in  case  E.  and  C.  should  die  unthout 
issue  of  their  respective  bodies^  or  all  such  issue  should  die 
without  issuCy  she  then  gave  her  real  estate  to  four  cousins. 
Lord  Harduncke  decreed,  that,  in  the  settlement  to  be 


(n)  Afl  to  such  trusts,  see  ante,  252.  (o)  3  Ves.  266. 
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executed  under  this  trust,  cross-remainders  were  to  be    chap.  xui. 

■I'll    ■   i        t 

inserted  not  only  between  the  children  of  E.  and  C.  inter 
8e,  but  between  the  two  families^ 

Another  ground  upon  which,  at  one  period,  it  was  held,  word  "  re«p<e. 
that  the  words  "in  default  of  such  issue,"  following  a  one  period,' to 
devise  to  several  persons  m  tail,  did  not  create  cross-  implication, 
remainders,  was,   that  such  devise  was  limited  to  the 
oh^eciB  ^^  respectively  ;^*  and  it  was  even  so  determined 
where  the  devisees  consisted  of  the  favoured  number  of 
two. 

Thus,  in  Comber  v.  Hill  {q\  where  the  devise  was  to  the  to  r.  and  a., 
testator's  grandson  and  granddaughter,  R.  and  A.,  equally  t]beir^4«pJ!?tM 
to  be  divided,  and  the  heirs  of  their  respective  bodies,  and  d^'St,  &c.f  "^ 
for  defauU  ofsu>ch  issue,  then  over;  it  was  held  that  there 
were  no  cross-remainders  by  implication;  for  it  was  said  the 
mere  words, "  and  for  default  of  such  issue,"  being  relative 
to  what  went  before,  only  meant  "  and  for  default  of  heirs 
of  their  respective  bodies ;"  and  then  it  was  no  more  than 
if  it  had  been  a  devise  of  one  moiety  to  R.  and  the  heirs  of 
his  body,  and  of  the  other  moiety  to  A.  and  the  heirs  of 
her  body,  and  for  default  of  heirs  of  their  respective 
bodies,  then  over:   in  which   case  there  could  be  no 
doubt. 

In  the  case  of  Williams  v.  Brown  (r),  the  devise  was  in 
nearly  similar  words,  and  received  the  same  construction. 

Again,  in  Davenport  v.  Oldis{s)y  where  a  testator  de andthcMve. 

vised  to  his  son  and  daughter,  to  be   equally  divided  Hvt  inaes  of  ' 
between  them,  and  the  several  and  respective  issues  of  and  for  want, 
their  bodies,  and  for  want  of  such  issue,  to  his  wife  in  fee ; 
Lord  Hardwicke  held  that  there  were  not  cross-remain- 
ders, which,  not  being  favoured  by  the  law,  could  only  be 
raised  by  an  implication  absolutely  necessaiy;  and  that 

{q)  2  Stra.  969.  (r)  2  Stwu  996.  (#)  1  Atk.  W9. 
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CHAP.  »m.    was  not  the  case  here,  for  the  words,  ^Ueveral  and  respec^ 
tive,''  effectually  disjoined  the  title. 

Lord  Mansfield,  too,  on  several  occasions  (thongh  Lord 
Kem/oUy  in  Wataan  y.  Foxirn  (<),  treated  his  opinion  as 
being  the  other  way,)  recognised  the  distinction  founded 
on  the  word  ^^  respectiye,"  particularly  in  the  opinion  cer- 
tified by  the  Court  in  Wright  y.  Hotford  (o),  and  in  its 
determination  in  Pery  y.  White  {x\ 
Doctrine  in  re-  But  the  stress  laid  upon  expressons  of  this  nature  has 
wordrejpee/ive  been  disapproyed  of  by  the  most  distinguished  modran 

Judges,  and  the  cases  which  were  founded  on  the  doc- 
trine are  now  clearly  oyerruled  {y). 

It  is  obseryable,  indeed,  that  both  in  Comber  y.  HtBi 
and  Davenport  y.  Oldis,  the  word  "  respectiye"  was  wholly 
inoperatiye  upon  the  construction,  since  not  only  were 
there  other  expressions  sufficient  to  create  a  tenancy  in 
common,  but  the  limitations  in  tail  being  to  persona  who 
could  haye  no  common  heirs  of  their  bodies,  they  of  ne* 
cessity  took  seyeral,  and  not  joints  estates  of  inheritance^ 
without  any  words  of  seyerance  (2:). 

Before  we  proceed  to  consider  the  oases  by  which  the 
distinction  in  question  has  been  oyerruled,  it  will  be  pro- 
per to  state  two  or  three  anterior  leading  authorities  for 
the  general  position,  that  the  words  in  defa/uU  of  isstte^  or 
in  default  of  such  issue^  following  a  deyise  to  seyeral  per- 
sons in  tail,  raise  cross-remainders  between  them. 
To  daughten        Thus,  in  Wright  y.  Hclford  (a),  where  the  testatrix  de- 


(0  2  East,  42,  post.  £.  710,  post ;   Walmm,  r.  Foteam,  2 

(tf )  Cowp.  34,  post.    See  also  I>oe  East,  36 ;  Doe  d.  Gorges  v.  FFeSft,  1 

d.  Burden  r.  SurviHe,  2  East,  48,  n..  Taunt.  238,  post ;  Green  ▼.  StepkenSy 

post ;  Fhipard  v.  Manefield,  Cowp.  17  Yes.  84^  post.    See  afeo  Stmm- 

7d7,  post.  Urn  y.  Peek,  2  Cox,  8. 

(x)  Cowp.  777,  post.  {e)  See  ante,  158. 

(y)  Ath^rUm  v.  Pye,  4  Dum.  &  (a)  Cowp.  31  j  8,  (7.  in  equity. 
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vised  to  her  sons^  and  in  de&ult  of  such  issue  to  all  and    ohap.  xlh. 
every  the  daughter  and  daughters  of  herself  and  P.,  and  ^^t^^ 
to  the  heirs  of  their  body  and  bodies,  such  daughters,  if  *^'' 
more  than  one,  to  take  as  tenants  in  common,  and  not  as 
joint  tenants ;  and  for  default  of  such  issuer  to  the  use  of 
her  (testatrix's)  right  heir;  Lord  Mansfield^  and  the  other 
Judges  of  B.  R.,  on  a  case  from  Chancery,  certified,  that 
as  there  were  no  words  intimating  any  intention  to  limit 
over  the  reactive  shares  of  the  two  daughters  dying 
without  issue  (b),  and  as  nothing  was  given  to  the  heir- 
at-law  whilst  any  of  the  daughters  or  their  issue  con- 
tinued,  they  must   among    themselves    take    cross   re- 
mainders. 

Here  the  devise  vras  to  daughters  as  a  class,  a  species  As  to  deviiea 

to  clO$9€M ' 

of  case  of  which  Lord  Eldon  has  observed  (c),  that  as  if 
there  are  no  objects  at  the  death  of  the  testator,  (and,  if  the 
devise  be  future,  whether  there  are  or  not(fl^) ),  the  shares  of 
subsequently  existing  objects  are  liable  to  be  diminished  by 
the  birth  of  additional  children,  the  consequence  of  not 
implying  cross  remainders  would  be,  that  the  shares  of 
such  after-bom  children,  which  had  been  so  taken  from 
the  existing  children,  would,  upon  their  death  without 
issue,  (perhaps  the  day  after  birth),  go  instanter  to  the 
remainder-man,  which  could  never  be  the  intention  (e). 

In  the  next  case,  of  Phipard  v.  Mansfield  (y),  we  find 
the  implication  of  cross  remainders  applied  in  the  case  of 
a  devise  to  three  persons  nominatim. 

The  testator  devised  to  his  brothers  W.  and  J.,  and  —to  three  m 


nom.   JVriffhi  v.  Lord  Cadogan^  2  {d)  See  ante,  75. 

£d.  239 ;   8.  C.  nom.    WrigU  v«  («)  This  ia  the  subBtance,  though 

£npUfield,  Amb.  468.  not  the  precise  terms,  of  his  Lord* 

(b)  See  ante,  464.  ship's  obseryations. 

(c)  See  judgment  in   Cheen  v.  (g)  Cowp.  797* 
SUphens^  17  Ves.  75. 
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tail,  and  '*  m 
'dtfauU  of  Mueh 

ft 

tsnter 


his  sister  E.^  aod  the  heirs  of  their  bodies  lawfully  be- 
gotten and  to  be  begotten,  as  tenants  in  common,  and 
not  as  joint  tenants ;  OTid  far  want  of  such  issue^  to  his 
own  right  heirs  for  ever.  On  a  question  whether  there 
were  cross  remainders.  Lord  Mansfidd,  after  stating  the 
rule  of  presumption  to  be  in  favour  of  cross  remainders 
between  two,  and  against  them  between  more  than 
two  {h)j  and  reasoning  at  length  upon  the  cases,  and  the 
terms  of  the  will,  decided  in  the  aflirmative.  Want  of 
issue  (he  said)  meant  issue  of  all  of  them.  The  rest  of 
the  Court  concurred, 
--to  dao^htera       In  Athertou  Y.  Pjfc  (i),  a  testator  devised  (in  remain- 

in  tail,  and  "in 

default  qf  tuch  dev)  to  all  and  every  the  daughter  and  daughters  of  his 

daughter,  and  the  heirs  male  of  the  body  of  such  daughter 
or  daughters,  equally  between  them  if  more  than  one,  as 
tenants  in  common,  and  not  as  joint  tenants ;  and  far  and 
in  default  of  mch  issue,  the  testator  gave  and  devised  all 
his  said  premises  unto  his  own  right  heirs  for  ever.  The 
daughter  had  four  daughters.  Lord  Kent/on,  though  he 
adverted  to  the  distinction  between  two  and  more,  said, 
that  there  was  no  doubt,  from  the  words  of  the  limitation 
over,  that  the  devisor  intended  to  raise  cross  remainders 
between  the  granddaughters.  Mr.  Justice  Buller  ob- 
served, that  the  devise  over  was  of  all  the  devisor^s  es- 
tates, and  they  could  not  aU  go  together,  but  by  niAlring 
cross  remainders. 

In  the  next  case  of  Watson  v.  Faami  (A?),  the  effect  of 


(A)  It  is  certiunly  very  extraordi- 
nary that  his  Lordship  should  hare 
continued  to  propound  this  doctrine, 
when  in  (hmber  y.  Hill,  (ante,  463), 
iBoid  Davenport  t.  OldiSy  (ante,  Ih.), 
the  implication  had  been  rejected, 
between  two  devisees,  on  the  mere 
force  of   the  word  **  respective ;" 


and  when,  with  those  cases  before 
him,  his  Lordship  was  himself  in 
this  very  case  determining  that  the 
same  words  did  raise  cross  remain- 
ders among  three  devisees. 

(0  4  Dum.  &  £.  710. 

[k)  2  East,  96.  See  also  SUmm- 
ten  V.  Peck,  2  Cox,  8,  where  Lord 
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*he  word  **  respective''  came  under  consideration.  The  chap,  xm. 
testator  devised  all  that  his  farm,  &c.,  situate  at  W.  and 
H.,  to  all  and  every  the  younger  children  of  M.  begotten 
or  to  be  begotten,  if  more  than  one,  equally  to  be  di-* 
vided  between  them,  and  to  the  heirs  of  their  respective  —to  chfldren  * 
bodies,  to  hold  as  tenants  in  common;  and  if  M.  should  of  their  reipee- 
have  only  one  child,  then  to  such  only  child  and  to  the  and  for  default 
heirs  of  his  or  her  body  issuing ;  and  for  default  of  such  ^^  ''^  "*"*' 
issuer  the  testator  gave  the  said  premises  to  C.  M.  had 
four  children.  On  the  question  whether  cross  remainders 
could  be  implied,  Lord  Kent/on  recurred  to  Lord  Mans^ 
field's  statement  of  the  rule  of  presumption,  observing, 
however,  that  such  presumption  might  be  overruled  by 
plain  intention.  His  Lordship  strongly  disapproved  of 
Lord  Hardwicke's  reasoning  in  Davenport  v.  Oldis  (/)  on 
the  word  ^*  respective,"  which  he  characterised  as  un« 
worthy  of  his  great  learning  and  ability.  Lord  Kenyon 
observed,  that  in  Atherton  v. Pye{m)  the  devise  over,  "in 
de£a.ult  of  such  issue,"  was  of  all  the  testator's  said  lands, 
and  stress  was  laid  by  some  of  the  judges  on  the  word  all 
for  raising  cross  remainders,  he  would  not  say  by  impli- 
cation, but  by  what  the  Judges  collected  to  be  the  inten- 
tion of  the  testator.  But  the  word  all  was  not  decisive 
of  that  case,  and  in  truth  made  no  difference  in  the 
sense ;  for  a  devise  over  of  "  the  said  premises,"  or  "  the 
premises,"  or  ^  d/  the  said  premises,"  meant  exactly  the 
same  thing.  Admitting,  therefore,  the  general  rule,  that 
the  presumption  was  not  in  favour  of  cross  remainders  by 
implication  between  more  than  two,  still  that  was  upon 
the  supposition  that  nothing  appeared  to  the  contrary 

Keti^im^  then  at  the    RoUs,   had  doctrine  respecting  it. 

made  a  similar  decision  in  regard  (/j    Ante,  463. 

to  the  word  ^'  respectiTe,"  but  with-  (m)  Ante,  466. 
out  the  same  explicit  denial  of  the 
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Oldit,  &c., 
orerroled. 


CroM^renudn* 
den  implied 
among  aereral 
itocki  of  iasne. 


from  the  apparent  intention  of  the  testator.  He  had  no 
doubt  that  the  testator  intended  to  give  cross-remainders 
among  the  issue  of  M .,  and  that  ail  the  estate  should  go 
oyer  at  the  same  time.  His  Lordship  thought  that  Lord 
Mans/iekTs  quarrel  with  Davenport  y.  Oldis  (n)  was  well 
founded,  and  he  agreed  with  Wright  y.  Hdford  (o),  aad 
Phipard  y.Mansfidd^  from  which  he  could  not  distin- 
guish this  case. 

With  Watson  y.  Foofon^  we  take  leave  of  all  direct 
judicial  recognition  of  the  distinction  as  to  implying  cross- 
remainders  between  two  and  a  larger  number,  which  sab- 
sequent  Judges,  except  in  one  remarkable  instance  pre- 
sently commented  on  {p\  have  rejected  in  expression,  as 
well  as  in  fact. 

In  the  next  case  {Roe  d.  Wren  v.  Clayton  (5') ),  croBS- 
remainders  were  implied  among  several  branches  of  issue, 
hj  the  force  of  expressions  referring  to  a  preceding  devise 
to  dau^ters  in  tail,  among  whom  cross-remainders  were 
held  to  be  implied. 

The  testator  devised  all  his  real  estate  to  his  niece  F. 
for  life,  remainder  to  her  first  and  other  sons  in  tail  suc- 
cessively, and,  in  default  of  such  issue,  to  all  and  eveiy 
the  daughters  of  his  niece  and  the  heirs  of  their  bodieSy 
to  take  as  tenants  in  common ;  and^  for  defcsuk  of  such 
issue^  then  to  the  issue  of  his  sisters  S.,  J.,  W.,  and  B., 
in  tail,  in  such  manner  as  he  had  limited  the  same  to  his 
said  niece  F.'s  issue,  and,  for  default  of  such  issue,  to  tes- 
tator's right  heirs.  One  question  was,  whether,  supposing 
the  several  stocks  of  issue  of  S.,  J.,  W.,  and  B.,  to  take 
the  estate  in  equal  fourths  per  stirpes,  (and  not  the  whole 
per  capita,  as  was  also  contended),  there  were  cross-re- 


(n)  Bat  when  did  his  Lordship 
qaarrel  with  it  ?    See  ante,  464. 
(0)  Ante,  464. 


(p)  Vide  post,  474. 
(q)  6  East,  620. 
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mamders  between  such  stocks.    This  rendered  it  necee-    chap.tlh. 

sary  to  consider  whether  cross-remainders  would  haye 

been  created  between  the  daughters  of  the  niece ;  though 

it  WM  contended,  that,  even  admitting  the  implication  in 

regard  to  them,  it  did  not  follow  that  the  words,  *^  in  like 

manner,"  &c.,  should  be  construed  to  do  more  than  raise 

eross-remainders  between  the  issue  of  each  sister  inter  se. 

Lord  EQenboroughy  and  the  other  Judges,  thought  the 

implication  of  cross^-remainders  among  the  daughters  of 

the  niece  was  perfectly  clear,  inasmuch  as  it  was  the  plain 

intent  of  the  testator  that  no  part  of  his  estate  should  go 

over  to  the  issue  of  his  sisters  till  default  of  issue  of  his 

niece ;  and  they  were  further  of  opinion,  that  cross-remain* 

ders  were  to  be  implied  among  the  several  das$es  of  the  issue 

of  the  sisters,  the  testator's  devise  being  tantamount  to  his 

saying,  ^'  I  mean  that  all  my  estate  shall  be  enjoyed  by 

the  issue  of  my  four  sisters,  so  long  as  there  are  any  such, 

and,  in  defiftult  of  such  issue,  all  to  go  together  to  my  own 

right  heirs."     Lord  EUenboraugh  laid  some  stress  upon 

tilie  word  aU,  used  in  the  devise. 

The  next  case,  of  Doe  d.  Gorges  v.  Webb  (r),   again  penae  to  thre« 
elicited  from  the  bar  both  the  old  arguments  founded  on  thef  uveiy,  and  in 
number  of  the  devisees  and  the  word  '*  respective,"  and  citMs  remain- 
from  the  bench,  a  more  distinct  denial  of  their  force  and    ^"  '™^ '   ' 
authority.     A  testatrix  devised  a  moiety  of  certain  lands 
to  particular  limitations,  with  remainder  to  her  three 
daughters  F.,  M.,  and  A.,  and  the  heirs  of  their  bodies 
respectively  J  as  tenants  in  common ;  and,  in  default  of  such 
issue,  she  gave  the  same  to  her  own  right  heirs ;  and  it 
was  held,  that  cross-remainders  were  raised  between  the 
daughters  by  implication.     Sir  James  Mamfield^  C.  J., 
adverting  to  the  distinction  between  two  and  more,  ob" 

(r)  1  Taunt,  237. 


470 


CROSS  REMAINDERS, 


CHAP.  XLTT. 


—to  A.f  J.f 
and  S.,  and 
their  several 
and  reapeetive 
heirs  for  ever, 
and  in  drfault 
qfiueh  ietue. 


served,  that  it  was  wonderful  how  it  ever  became  esta^ 
blished ;  and,  in  regard  to  the  word  **  respective/'  the 
learned  Chief  Justice  remarked,  that  it  conld  make  no 
difference ;  a  devise  to  two  as  tenants  in  common,  and  the 
heirs  of  their  bodies,  must  necessarily  mean  to  the  heirs 
of  their  respective  bodies  (*)•  Mr.  Justice  Lawrence  said^ 
that  the  cases  which  had  founded  themsdves  on  the  distinct 
tion  of  that  eapression  must  now  be  considered  as  overrtded. 
The  implication  doctrine  was  again  discussed  in  Green 
V.  Stephens  (/),  where  the  testator  (after  certain  limitr 
ations)  devised  to  the  use  of  all  and  every  the  daughter 
and  daughters  of  his  nephew  A.  lawfully  to  be  begotten, 
and  to  her  and  their  heirs  for  ever,  as  tenants  in  com- 
mon; and^for  want  of  such  issue^  to  the  use  of  his  (the 
testator's)  three  nieces,  B.,  C,  and  D.,  and  their  several 
and  respective  (the  exact  words  which  occurred  in  Daveth 
port  V.  Oldis  (u) ),  heirs  for  ever,  as  tenants  in  commoa ; 
andj  for  want  of  such  issue^  to  his  own  right  heirs ;  and 
the  testator  bequeathed  his  personal  estate  to  be  invested 
in  the  purchase  of  land,  which  he  directed  to  be  conveyed 
and  settled  to  the  same  uses.  The  question  was,  whether 
a  sum  of  money  which  had  not  been  laid  out,  belonged 
wholly  to  the  heir  in  tail  of  the  surviving  niece,  (the 
other  two  nieces  having  died  without  issue),  or  one-third 
only  to  him,  and  the  other  two-thirds  to  the  devisee  of 
the  remainder-man;  and  this  depended  upon  the  ques- 
tion, whether  the  Court,  in  executing  the  trust,  would 
have  inserted  cross-remainders  between  the  nieces.  Lord 
Eldon^  after  referring  to  the  authorities,  and  reprobating 
the  distinctions  which  had  been  taken  in  some  cases,  in 


(«)  Assuming  that  they  could  not 
have  common  heirs  of  their  bodies, 
88  to  which,  yide  ante,  158. 


(0  12  Ves.  419 ;  8.  C.  17  Vcs. 


64. 


(ti)  Ante,  463. 
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regard  to  the  expressions,  "  aU  the  premises,**  "  the  same,"  chaf.  xlti. 
&c.,  decided  in  the  affirmative.  He  said,  that,  conceiving 
it  to  be  the  intention  of  the  will  before  him  to  raise  cross* 
remainders  among  the  daughters  of  the  nephew,  (respecting 
whom  he  made  some  observations,  which  have  been  before 
referred  to  (.r) ),  he  could  not  think  that  the  testator  had 
not  the  same  intention  in  regard  to  his  nieces ;  there  was 
nothing  to  distinguish  them  except  the  word  '^  respect-* 
ive,"  which,  upon  the  authority  of  Doe  d.  Gorges  y. 
Webb  (y),  did  not  make  a  distinction  upon  which  judi^^ 
cial  construction  should  turn. 

As  the  implication  of  the  cross-remainders  in  this  case  Remarki  upon 
was  so  clear  upon  the  direct  devises,  it  was  not  neces-  ph^M. 
sary  to  found  the  decision  on  the  circumstance  of  the 
trust  being  executory^  though  it  is  well  known  that  the 
Courts,  in  executing  such  trusts,  are  in  the  habit  of  deal-^ 
ing  vnth  them  for  this  and  other  purposes  with  a  freedom 
peculiar  to,  and  derived  from,  the  nature  of  such  trusts  {z)* 
Lord  Eldon^  however,  chose  to  decide  the  case  upon  the 
construction  of  the  anterior  devises,  in  reference  to  which 
it  seems  to  be  open  to  some  observation.  Much  of  his 
Lordship's  reasoning,  it  will  be  perceived,  proceeds  upon 
the  assumption  that  cross-remainders  would  have  arisen 
by  implication  between  the  daughters  of  the  testator's 
nephew ;  but  it  is  submitted,  with  deference  to  such  au« 
thority,  that  if  the  devise  be  accurately  stated  in  the 
report,  (of  which  there  can  be  little  doubt,  as  Lord  Eldon 
twice  refers  to  the  devise  in  the  very  terms  of  it),  the 
datighters  would  have  taken  estates  as  tenants  in  fee-simple, 
on  which  of  course  no  remainders,  either  express  or  im* 

(x)  Ante,  465.  Yes.  67.    As  to  the  implication  of 
{y)  Antey469.  cross-remainders  in  marriage  arti- 
er) See  MarryaU  r.  Toumfy^  1  cles,  see  Duke  of  Richmond's  easBy  2 
Ves.  sen.  102,  and  other  cases  cit.  17  Coll.  Jar.  347. 
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CHAF.  xLit.  plied,  could  have  been  engrafted.  The  limitation  was  to 
the  daughters  as  a  doss  and  their  heirs,  and,  in  de&iilt  of 
such  issue,  over  to  the  nieces  nominatim  and  their  heirs,  and, 
in  default  of  such  issue,  over.  Now,  the  authorities  have 
clearly  established,  that  the  words  **  such  issue"  in  the  limi- 
tation over  after  the  limitation  to  the  daughters^  are  refer- 
able to  the  daughters  (a),  and  not  to  their  heirs^BO  as  to  gire 
to  the  word  "  heirs  "  the  sense  of  "  heirs  of  the  body ;  '* 
but  M  to  the  niecesy  who  were  to  take  as  indiyiduals  named, 
and  u^ho  were  not  a  class  of**  issue,^  the  words  "  in  de&nit 
of  such  issue  *'  necessarily  referred  to  their  heirsy  and,  con- 
sequently, reduced  their  estates  to  estates  tail.  The  words 
**  such  issue,"  may  be  variously  construed  vrith  reference 
to  devises  differently  constituted.  The  case  underwent 
considerable  discussion,  but  the  difficulty  of  raising  estates 
tail  in  the  daughters,  (which  was  a  necessary  preliminary 
to  the  admission  of  cross-remainders),  does  not  appear  to 
have  attracted  the  attention  of  either  the  bar  or  the 
bench. 

The  point  is  principally  important,  (since  no  daughter  of 
A.  appears  ever  to  have  come  in  esse),  as  it  would  have 
induced  the  necessity  of  construing  the  devise  to  the  nieces 
in  regard  to  the  implication  of  cross-remainders,  per  se, 
detached  from  the  devise  to  the  daughters ;  and,  even  in 
this  point  of  view,  it  would  not  be  material,  if  there  vras 
sufficient  upon  that  devise  alone  (as  it  is  conceived  there 
was)  to  raise  the  implication ;  for  the  circumstance,  that 
the  words,  ''  in  default  of  such  issue,"  had  already  been 
operative  to  cut  down  the  estate  of  the  prior  devisees  to 
an  estate  tail,  which  is  the  only  novel  feature  in  the  case, 
seems  to  form  no  valid  reason  for  denying  to  them  the 


(a)  See  Hojf  v.  Earl  of  (htetUiy,  3  Dum.  &  E.,  snd  other  caaet 
ante,  368. 
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additional  effect  of  raising  cross-remainders  between  those    qhap.  xlh. 
devisees.     We  now  retnm  to  the  general  subject. 

The  next  ease  of  this  class  is  Doe  d.  Southhome  v.  Jen--  Crou-remBin- 
kins  {b)y  where  a  testator,  after  the  &ilure  of  some  estates  ^^^^St 
previonslj  given,  devised  certain  farms  to  his  four  grand-  ^^  ^l^J' 
eons,  (naming  them),  subject  to  certain  annuities ;  adding,  ^^ 
*'  they  to  have  share  and  share  all  alike  of  all  the  afore- 
said premises,  and  then  I  give  to  the  heir  male  of  all  my 
said  grandsons,  and  then  to  go  to  my  grandsons*  heirs 
male  that  part  that  belonged  to  their  father,  and  then  to 
them,  and  then  to  the  last  liver,  to  their  heirs  male  of  my 
said  grandsons,  and^for  want  of  issue  males  of  my  grandsons^ 
I  give,*'  &c.  One  question  was,  whether  cross-remain- 
ders among  the  four  grandsons  could  be  implied.  It  was 
contended,  that  the  implication  was  here  controlled  by 
the  testator^s  declaration,  that  he  gave  to  the  heirs  male 
**  that  part  which  belonged  to  their  father,'*  by  which  it 
must  be  inferred  that  he  meant  to  exclude  the  part  that 
belonged  to  an  uncle.  The  Court,  however,  considered 
that  the  case  fell  within  the  general  rule.  Lord  C.  J. 
Best  observed,  that,  although  the  words,  *^  to  them,  and 
then  to  the  last  liver,"  were  unintelligible,  it  was  evi- 
dent that  the  testator  meant  that  the  estate  should  not 
go  over  to  the  ulterior  devisee  until  the  failure  of  issue  of 
all  the  grandchildren,  and,  therefore,  cross-remainders 
were  to  be  implied. 

So,  in  the  case  of  Livesey  v.  Harding  (c),  where  a  tes- 
tator, upon  the  failure  of  issue  of  his  eldest  or  only  son, 
limited  his  estate  in  the  words  following : — "  To  the  use 
of  all  and  every  the  daughter  and  daughters  of  me  the 
8aid  Edmund  Livesey,  and  the  heirs  of  their  bodies, 
to  take  as  tenants  in  common,  if  more  than  one,  equally ; 

(ft)  3  Moore  &  Fay.  69.  {e)  1  Rubs.  &  Myl.  636. 
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and  if  but  one,  to  the  use  of  such  only  daughter  of  me 
the  said  Edmund  Livesey,  and  the  heirs  of  her  body,  for 
ever ;  and,  for  defaidt  of  such  issue,  to  the  use  of  my  own 
right  heirs  for  ever.  One  question  was,  whether  the 
daughters  took  cross-remainders  in  tail  ?  Sir  J.  Leach, 
M.  R.,  decided  in  the  affirmative,  on  the  ground  that  no 
part  of  the  estate  was  to  go  over,  unless  there  were  a 
failure  of  issue  of  all  the  testator's  daughters.  **  Where 
(he  said)  there  is  a  gift  to  two  persons  only,  and  the  heirs 
of  their  bodies,  cross-remainders  will  be  implied,  although 
there  is  no  expressed  intention  that  no  part  of  the  estate 
shall  go  over  until  the  failure  of  issue  of  both,  unless  the 
limitation  to  them  be  successively,  severally,  or  respect- 
ively, and  then  the  remainders  over  vnll  be  several  and 
respective.'' 

It  could  scarcely  be  meant  that  cross-remainders  will 
arise  between  two  devisees  mtfiout  subsequent  words^^^ 
proposition  which  would  have  the  effect  of  reviving  the 
exploded  distinction  in  regard  to  the  number  of  the  objects^ 
and  to  found  on  it  a  construction  untenable,  it  is  sah- 
mitted,  both  on  principle  and  authority ;  for  the  argument 
in  favour  of  the  implication  of  cross-remainders  amoog 
any  number  of  devisees,  rests  wholly  on  the  words  intro- 
ducing the  devise  over ;  and,  if  there  is  no  such  deyiset 
the  ground  for  the  implication  is  wanting.  No  case  can 
be  adduced,  in  which  the  doctrine  here  propounded  (and 
extra-judicially,  for  the  case  suggested  by  Sir  John  Leach 
was  purely  hypothetical)  has  been  even  contended  for* 
Possibly  the  observations  of  the  learned  Judge  were  mi£H 
understood. 

Here  closes  the  long  line  of  cases  establishing  .the  ope- 
ration of  the  words  "  in  default  of  such  issue,"  and  other 
similar  expressions,  to  raise  cross-remainders  among  de- 
visees in  tail.    It  may  seem  to  be  extraordinary  that  so 
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large  an  assemblage  of  decisions  should  have  grown  up  in  chap,  xlu. 
relation  to  a  point  which  appeared  to  have  been  deter* 
mined  more  than  two  centuries  ago  (d) ;  but  the  reluc- 
tance evinced  by  some  of  the  Judges  of  an  early  day 
to  admit  the  implication  between  more  devisees  than  twOf 
the  pertinacious  retention,  in  terms  at  least,  of  the  dis- 
tinction in  regard  to  that  number,  by  several  of  their  suc- 
cessors, until  a  much  later  period,  and  more  particularly 
the  exception  to  the  implication-doctrine,  founded  on  the 
words  "  severar'  and  **  respective,"  introduced  by  the 
cases  of  Comber  v.  Hill^  Williams  v.  Brotm,  and  Daven-- 
port  V.  Oldisy  (which  was  too  absurd  to  be  submitted  to 
even  with  such  reiterated  adjudication  in  its  favour),  are 
the  sources  from  which  the  controversies  have  sprung, 
that  have  rendered  one  of  the  simplest  doctrines  of  tes- 
tamentary construction  in  our  books  one  of  the  most  vo- 
luminous. 

Lord  KenyoifCs  attack  upon  Comber  v.  HiU^  and  that 
line  of  cases,  in  Watson  v.  Foxon^  was  certainly  bold, 
recognized  as  they  had  repeatedly  been  by  his  immediate 
predecessor  {e) ;  but  as  his  Lordship's  decision  has  been 
fiince,  after  much  consideration,  confirmed  in  the  cases  of 
Doe  V.  Wdh  {g)  and  Green  v.  Stephens  (A),  we  may  con- 
fidently hope  that  the  argument  founded  on  the  words 
'•  several "  or  "  respective,"  or  the  exploded  distinction  in 
regard  to  the  number  of  the  devisees,  (which  is  equally 
nntenable  upon  principle  and  authority),  will  never  more 
be  seriously  advanced  in  a  court  of  justice. 

Cross-remainders  have  also  been  implied  from  the  word 
**  remainder. ^^ 

Thus,  in  Doe  d.  Burden  v.  BurviUe  (e),  where  a  testator  Derue  to 

• 

(d)  See  Anon,  cate  in  Dyer,  and         (^)  Ante,  469. 
B6lmesT,Meynellyaiiie,^SQ,  {h)  Ante,  470. 

(0)  See  ante,  466.  (t)  2  Eaat,  47,  n. ;  13  Geo.  3. 
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(after  limitations  to  his  sons  saccessively  in  tail),  deyised 
duightera  in      to  the  uso  of  all  and  eyery  his  daughter  and  dausrhteis  tt 

UU,  iwMre-  .  ^  ^  ® 

mamder  over;   tenants  m  common,  and  to  the  heirs  of  her  and  their  body 

and  bodies,  tcith  remainder  to  the  heirs  of  his  (testatofs) 
brother  A.  for  ever :  Lord  Mansfield  was  of  opinion  that 
cross-remainders  were  to  be  implied  between  the  daugh- 
ters. He  observed,  that,  in  limiting  the  remainder  in  the 
singular  number,  the  testator  conceived  that  it  could  not 

den  implied.'   take  effect  Until  the  death  of  the  last  daughter  without 

issue ;  and  that,  under  the  preceding  limitations,  all  the 
female  line  of  each  son  must  &il  before  the  male  line  of 
the  other  could  take,  and  all  must  fail  before  the  dai^* 
ters  could  take.  It  would  be  absurd  to  suppose  that  he 
had  a  different  intention  as  to  his  own  daughter. 

In  another  case,  however,  the  same  eminent  Sniff 
held  cross*remainders  »c^  to  be  raised  bj  a  limitation 
of  "  the  reversion"  after  devises  somewhat  differently  con* 
stituted. 

Whether  the  Thus,  iu  Fery  V.  White  (A:),  where  the  testator  detiseJ 

Zm  rmiie  crou-  (in  remainder)  to  his  four  sisters  and  a  niece,  for  tkeir 

lives,  as  tenants  in  common,  remainder  to  their  sons  wy 
cessivelj  in  tail  male,  remainder  to  their  daughters  in  tail* 
the  reversion  to  his  own  right  heirs :  Lord  Mansfield  hdi 
that  there  were  no  cross-remainders.     His  Lordship  relied 
much  upon  the  devise  being  in  ^ect  to  the  sisters  and 
niece  and  their  sons  respectivdy.     **  During  their  lives  (he 
observed),  there  is  a  division :  each  is  to  have  a  fifth  f<tf 
life,  to  enjoy  in  severalty.     Then  follows, '  the  remainder 
to  their  sons  successively  in  tail.*    What  is  the  meaning 
of  the  expression, '  their  sons?'     It  is  impossible  to  con^ 
strue  it  otherwise  than  *  respectively;'  that  is,  remainder 
of  the  share  of  the  sister  dying  to  her  sons  successively ; 

(k)  Cowp.  777 ;  18  €«o.  3. 
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remainder  to  her  daughters  as  coparceners,  and  then  the  chap,  xm. 
reversion  to  the  right  heirs»  that  is,  the  reversion  of  the 
share  of  the  several  tenants  for  life  and  their  issue  r^<- 
speetiveijf.  It  is  absurd  to  say  that  the  children  of  the 
other  sisters  should  take  the  share  of  a  deceased  sister  as 
purchasers  in  the  lifetime  of  their  mother." 

His  Lordship  seems,  therefore,  to  have  thought,  that  if  Remarki  upon 
cross-remamders  were  raised,  it  must  have  been  among 
tie  iAUdren  only.  His  reasoning,  it  will  be  observed,  pro- 
ceeds upon  the  hypothesis  now  exploded  (/),  that  by  a 
devise  to  persons  respectively  the  implication  is  excluded, 
and  not  upon  any  distinction  between  the  words  "  rever- 
sion*' and  **  remainder,*'  the  expression  in  the  last  case, 
which  must  have  been  in  his  Lordship's  recollection, 
having  been  decided  by  him  only  three  years  before.  It 
would  certainly  not  be  impossible  to  construct  a  plausible 
defence  of  such  a  distinction ;  but  it  is  probable  that  the 
Courts,  instead  of  reconciling  the  two  cases  in  this 
manner,  would  be  inclined  to  go  the  length  of  saying  that 
any  words  carrying  on  the  limitations  would  raise  cross* 
remainders  between  anterior  devisees  in  tail.  So  far  as 
the  case  of  Fery  v.  White  rests  upon  the  force  of  the 
word  respective^  it  is  now  clearly  overruled  {m). 

AUusion  has  been  made  to  the  more  ready  impli-  Ezecntorx 
cation  of  cross-remainders  in  executory  trusts  (»)  than  ""^'' 
in  direct  devises.  It  may  be  further  remarked,  in 
regard  to  such  trusts,  that  in  the  case  of  Home  v. 
Barton  (o),  where  a  testator  devised  his  real  estate 
to  trustees  and  their  heirs,  upon  trust  for  the  use  and 
baiefit  of  all  and  every  his  children  who  should  live 
to  attain  the  age  of  twenty-one  years  or  be  married. 


{I)  Ante,  464.  (fi)  Ante,  471. 

<fii)  Ante,  464.  (o)  Geo.  Coop.  257. 
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CHAP.  xLH,  which  should  first  happen,  in  equal  shares  or  proportions 
undivided,  for  their  respective  lives,  with  remainder  to 
their  issue  severaUy  and  respectively  in  tail  geneiallj, 
with  cross-remainders^  and  the  testator  directed  his  tms- 
tees  to  execute  a  settlement  accordingly ;  Sir  JF.  Gnmty 
M.  R.,  held,  that  cross-remainders  were  to  be  inserted, 
not  only  as  between  the  children  respectively,  but  also  as 
between  the  families. 
Cross  remain-  In  a  former  Work  {p)  the  writer  suggested  the  proba* 
a^ng  devisees  bility  that  the  principles  of  construction   upon  which 

cross-remainders  have  been  implied  among  devisees  in 
tail  would  be  held  to  apply  to  estates  for  life ;  and,  con- 
sequently, that  if  a  testator  manifested  an  intention  that 
property  previously  devised  to  several  persons  for  life,  as 
tenants  in  common,  should  not  go  over  to  the  ulterior  de- 
visee until  the  decease  of  all  the  devisees  for  life,  it  would 
be  concluded,  by  the  same  process  of  reasoning  as  had 
conducted  to  a  similar  conclusion  in  regard  to  de- 
visees in  tail,  that  the  testator  meant  the  surviving  de- 
visees or  devisee  for  the  time  being  to  take  the  shares  d 
deceased  objects.  Such  a  devise  recently  occurred  in  the 
case  of  Ashley  v.  AsUey  {q\  where  a  testator  devised  real 
estate  to  the  use  of  his  daughter  A.  for  her  life,  and  after 
the  determination  of  that  estate,  to  the  use  of  trustees  to 
preserve,  and  after  her  decease,  to  the  use  of  all  and  every 
the  child  or  children  lawfully  begotten  and  to  be  begotten 
on  the  body  of  A.,  to  take  as  tenants  in  common,  and  not 
as  joint  tenants ;  and  for  want  of  smh  issue  of  A.,  then  to 
the  use  of  another  daughter  and  her  children  in  like  man- 
ner. The  Master  reported,  that  the  children  of  A.  took 
life  estates  only,  vnthout  cross-remainders  between  them; 


(p)  2  PoweU  on  Dev.  629;  n. 
(q)  6  Sim.  tm.    See  also  Pearee  v.  Edmeadet,  3  You.  &  Cott.  246. 
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but  Sir  L.  Shadwell^  V.  C,  expressed  a  strong  opinion  ohap,  xui. 
against  the  finding  of  the  Master.  He  observed,  that  bnt 
one  subject  was  given  throughout ;  the  expression,  *^  for 
want  of  such  issue,"  meant  want  of  issue  whenever  that 
event  might  happen,  either  bj  there  being  no  children 
originallj,  or  by  the  children  ceasing  to  exist.  His 
Honor  accordingly  declared  that  the  children  of  A.  took 
estates  for  life  as  tenants  in  common,  with  cross-remain- 
ders between  them  for  life. 

The  conclusions  from  the  authorities  on  the  subject  Coneinsiom 

from  the  caiM. 

are, — 

1st.  That  under  a  devise  to  several  persons  in  tail, 
being  tenants  in  common,  with  a  limitation  over  for  want 
or  in  default  of  such  issue^  cross  remainders  are  to  be  im- 
plied among  the  devisees  in  tail. 

Sndlj.  That  this  rule  applies  whether  the  devise  be  to 
two  persons  or  a  larger  number,  though  it  be  made  to 
them  ^^  respectively  J  ^  and  though  in  the  devise  over  the 
testator  have  not  used  the  words,  ^*  the  said  premises,"  or 
"  all  the  premises,"  or  "  the  same,"  or  any  other  expres- 
sion denoting  that  the  ulterior  devise  was  to  comprise  the 
entire  property,  and  not  undivided  shares^ 

3rdly.  That  the  rule  applies,  in  regard  to  executory 
trusts  at  least,  though  there  be  an  express  direction  to 
insert  cross  remainders  among  another  class  of  objects, 
or  a  limitation  over  among  some  of  the  same  objects; 
and  even  in  direct  devises  an  express  limitation  of  cross 
remainders  among  another  class  of  objects  has  been  held 
not  to  repel  the  implication. 

4thly.  That  the  word  "remainder,"  following  a  de- 
vise to  several  in  tail,  will  raise  cross  remainders  among 
them  (s). 

(*)  As  to  **  reversion,"  sf  e  ant«,  477. 
VOL.  II.  I  I 
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5thly.  That  it  is  do  objection  to  the  implication  of 
cross  remainders  that  there  is  an  inequality  among  the 
devisees  whose  issue  is  referred  to ;  some  of  them  being 
tenants  in  tail,  and  others  tenants  for  life,  with  remain- 
der to  their  issue  in  tail  (t). 

Gthlj.  That  a  devise  to  the  children  of  A.  for  life,  and 
for  want  and  in  defatdt  of  such  issue  then  over,  creates 
cross  remainders  by  implication  for  life  among  such 
devisees  («). 


Implication  of 
cross  remain- 
ders not  affect- 
ed by  recent 
act. 


(0  Vanderplank  v.  King,  1843, 
cor.  Sir  J^  Wigramy  V.  C,  7  Jurist, 
548.  In  this  case  the  inequality  was 
produced  hy  the  application  of  the 
cy  pres  doctrine  in  regard  to  the 
memher  of  a  class  who  was  horn 
after  the  death  of  the  testator,  and 
is  therefore  an  important  case  in 
reference  to  that  doctrine,  as  to 
which  vide  ante,  yoL  1,  p,  260.  See 
also  Lewis  on  the  Law  of  Perpe- 
tuity, 426. 

(«)  The  reader  wiU  prohably  have 
inferred,  from  the  absence  through- 
out the  present  chapter  of  any  al- 
lusion to  the  failure  of  issue  clause 
in  the  recent  Statute  of  Wills,  that 
the  writer  conceives  that  the  enact- 
ment does  not  afiect  the  implication 
of  cross  remainders  from  expresrions 
of  this  nature.    Such  undoubtedly 


is  his  opinion ;  in  support  of  which 
it  will  be  sufficient  to  observe,  that 
the  29th  section  expressly  excepts 
out  of  the  statutory  rule  of  con- 
struction, cases  in  which  a  contniy 
intention  appears  by  the  irill,  by 
reason  of  a  preceding  gift  being, 
without  any  implication  aiisbg 
from  such  words,  a  limitation  of 
an  estate  tul  to  such  person  or  i^ 
sue,  or  otherwise.  Here  an  expres 
estate  tail  is,  by  the  prior  devise 
given  to  the  person  whose  Isbdi  '* 
referred  to  by  the  words,  **in<^ 
fault  of  such  issue,''  &c.,  froo^ 
which  the  cross  remainders  are  im- 
plied ;  and  hence  it  is  dear  ihit 
this  point  of  construction  remains 
wholly  untouched  by  the  enacted 
doctrine. 
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CHAPTER  XLIIL 

WHETHER  CROSS  EXECUTORY  LIMITATIONS  CAN  BE 
IMPLIED  AMONG  DEVISEES  IN  FEE  OR  LEGATEES. 


The  question  whether  cross  executory  limitations  can  cron  ezecu- 

,•,.,  J.  •/•  •  r  lAA      *0T  limitations 

be  implied  among  devisees  tnfee^  anses  when  real  estate  not  to  be  im- 
is  devised  to  several  persons  in  fee,  with  a  limitation  over  ^  ^ 
in  case  they  all  die  under  a  given  age,  or  under  any  other 
prescribed  circumstances ;  in  which  case  it  is  by  no  means 
to  be  taken  as  a  necessary  consequence  of  the  doctrine 
respecting  the  implication  of  cross  remainders  among, 
devisees  in  tail^  discussed  in  the  last  chapter,  that  re^ 
ciprocal  executory  limitations  will  be  implied  among 
such  devisees  in  fee.  The  principal  difference  between 
the  two  cases  seems  to  be  this : — In  the  case  of  a  devise 
to  several  persons  in  tail,  assuming  the  intention  to  be 
clear  that  the  estate  is  not  to  go  over  to  the  remainder- 
man until  aU  the  devisees  shall  have  died  without  issue, 
the  effect  of  not  implying  cross  remainders  among  the 
tenants  in  tail  would  be  to  produce  a  chasm  in  the 
limitations,  inasmuch  as  some  of  the  estates  tail  might 
be  spent,  while  the  ulterior  devise  could  not  take  effect 
until  the  failure  of  aU  (a).  On  the  other  hand,  in  the 
case  of  limitations  in  fee  of  the  realty,  and  of  absolute 
interests  in  personalty,  (both  which  are  clearly  governed 

(a)  Indeed  it  should  seem  that      would  have  presented  an  obstacle- 
the   doctrine   against    perpetuities     to  its  taking  efTect  at  all. 

ii2 
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CHAP.  xLiiK  by  the  same  principle),  as  the  primary  gift  includes  the 
testator's  whole  estate  or  interest,  and  that  interest 
remains  in  the  objects  in  every  event  upon  which  it  is 
not  divested,  a  partial  intestacy  can  never  arise  for  want 
of  a  limitation  over. 

To  introduce  cross  limitations  among  the  devisees  in 
such  a  case  would  be  to  divest  a  clear  absolute  gift  upon 
reasoning  merely  conjectural;  for  the  argument,  that  the 
testator  could  not  intend  the  retention  of  the  property  by 
the  respective  devisees  to  depend  upon  the  prescribed  event 
not  happening  to  the  whole,  however  plausible,  scarcely 
amounts  to  more  than  conjecture.  He  may  have  such  an 
intention ;  and,  if  not,  the  answer  is,  voluit  sed  non  dixit 

If,  therefore,  a  gift  is  made  to  several  persons  in  fee- 
simple  as  tenants  in  common,  with  a  limitation  over  in 
case  they  cill  die  under  age,  the  share  of  one  of  the  devi- 
sees dying  during  minority  will  devolve  upon  his  repre* 
sentatives,  unless  and  until  the  whole  die  under  age. 

Among  the  early  cases,  indeed,  examples  may  be  fouii<I 
of  a  different  rule  being  applied  to  bequests  of  personalty, 
between  which  and  devises  in  fee  there  seems,  as  befoR 
suggested,  to  be  an  intimate  analogy. 

Thus,  in  Scott  v.  Bargeman  (a),  one  bequeathed  per- 
sonalty to  his  wife,  upon  condition  that  she  would  pay 
£900  into  the  hands  of  S.,  in  trust  to  lay  out  the  fiame» 
and  pay  the  interest  to  the  wife  for  life,  if  she  should  so 
long  continue  a  widow,  and,  after  her  death  or  marriage, 
in  trust  that  S.  should  divide  the  £900  among  his  (the 
Grots  execu-     tcstator's)  thpec  daughters  at  their  respective  aces  of 

torj  tnifts  im-  '  7^  i 

plied  among      tweuty-oue  or  marriage,  provided  that  if  aU  his  three 

daughters  shoM  die  before  their  legacies  shoM  become 
payaMCi  then  the  wife  should  have  the  whole  £900 
paid  to  her.     Two  of  the  daughters  died  under  age  and 

(a)  2  P.  w.  (». 
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unmarried,  and  the  queBtion  was,  whether  the  other  was  chap.  xlhi. 
entitled  to  her  sisters'  shares.  Lord  Macclesfield  decided 
in  the  affirmative,  inasmuch  as  the  mother  was  plainly 
excluded  unless  all  the  daughters  died  under  twenty-one 
or  marriage,  and  their  shares  did  not  vest  absolutely  in 
any  of  the  three  daughters  under  age,  in  regard  that  they 
might  all  die  before  twenty-one  or  marriage,  in  which 
case  the  whole  was  devised  to  the  mother. 

This   decision  must  be  supported,  if  at  all,  on  the  Obaervatioiis 
ground  that  the  Court  waa  authorized  to  insert  cross  ^Ba^ge^.^' 
limitations  among  the  daughters,  by  necessary  inference 
from  the  terms  of  the  gift  over, — a  conclusion  which  it 
will  be  found  very  difficult  to  reconcile  with  subsequent 
decisions  (b). 

In  the  case  of  Machell  v.  Winter  (c),  the  next  on  this 
subject,  personal  property  was  bequeathed  to  three  per- 
sons, with  an  express  bequest  over  to  the  other  or  others 
in  case  of  the  death  of  one  particularly  named,  or  of  either 
of  two  couples  of  the  three  individuals  named,  under  age, 
(but  not  of  the  other  couple),  and  a  bequest  over  of  the 
entirety  on  the  death  of  all  three.     Two  eminent  Judges 
differed  in  opinion  whether  a  cross  executory  trust  pro- 
viding for  the  death  of  such  other  couple  coold  be  implied. 
The  case  was  this : — A  testatrix  directed  her  household  Bequest  to  a., 
goods,  &c.,  to  be  sold,  and  the  money  arising  from  the  with  bequMt 
sale,  together  with  the  residue  of  her  personal  estate,  she  ^^^  or'^rtam 
bequeathed  to  her  grandsons  G.  and  J.,  and  to  her  grand-  bu?not  pwJii 
daughter  C,  to  be  equally  divided  between  them,  share  SSth  ©me 
and  share  alike ;  the  shares  of  her  grandsons,  with  the  in-  ^'^^^  *^' 
terest  or  accumulation  thereol^  after  a  deduction  for  their 

(6)  See  Schench  y.  Leghy  5  Vee.      ticularly  Sk^  v.  Barnes^  9  Mer. 
452 ;   S.C.d  Id.  300 ;  Bayard  v.      334,  post. 
SmUh^  14  Id.  470.    And  more  par-         (c)  3  Yes.  236,  536. 
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CHAP.  xLin.  maintenance  and  preferment,  to  be  paid  to  them  respective- 
ly on  their  attaining  the  age  of  twenty-one  years,  and  the 
share  of  her  granddaughter,  with  the  interest  and  accumn- 
lation,  at  twenty-one  or  marriage.  Then,  after  a  direction 
for  maintenance  and  preferment  out  of  the  interest,  the  tes- 
tatrix declared,  that  in  case  her  granddaughter  C.  should 
happen  to  die  under  the  age  of  twenty-one  years  and  un- 
married, the  share  of  the  residue  of  her  personal  estate 
so  given  to  her,  with  the  accumulated  interest  thereon, 
should  go  and  be  equally  divided  between  her  two  grand* 
sons ;  and  in  case  of  the  death  of  either  of  them,  the 
whole  should  be  paid  to  the  survivor ;  and  that  in  case 
either  of  her  grandsons  should  die  under  the  age  of 
twenty-one,  the  share  of  her  grandson  so  dying  should  go 
to  the  survivor  of  her  two  grandsons ;  <md  in  case  her  two 
grandsons  should  die  under  the  age  of  twenty-one^  and  her 
granddaughter  under  twenty-one  and  unmarried^  the  whole 
of  their  respective  shares  of  the  residue  of  her  personal 
estate,  with  the  accumulation  thereon  as  aforesaid,  should 
go  and  be  paid  to  her  nephew  B.  (It  will  be  obsened 
that  the  event,  which  happened,  of  the  death  of  both  fte 
grandsons  under  twenty-one,  and  of  them  only^  was  not 
Implication  of  providcd  for).  Sir  R.  P.  Arden^  M.  R.,  considered  that 
tory  bequest  there  was  uo  doubt  that  the  grandchildren  took  a  vested 
j2  p.  Arden,    interest;  and  as  it  was  not  taken  oui  of  them  in  the  event 

thai  had  happened,  he  conceived  himself  not  authorized  to 

supply  the  defect  in  favour  of  the  granddaughter;  though 

bis  decree  orer.  he  had  UO  doubt  as  to  the  intention.     But  Lord  Loughr 

LoughLnmgh,  Borotigh,  ou  appeal,  reversed  this  decree ;  his  Lordship 

thinking,  on  the  one  hand,  that  the  shares  did  not  vest  in 
the  grandsons  until  twenty-one,  and,  on  the  other,  that 
there  was  a  necessary  implication  in  favour  of  the  grand- 
daughter, it  being  clear  that  what  defeated  (qusre  woM 


CAN   BE   IMPLIED.  485 

precede  f)  the  gift  over  to  the  nephew,  who  could  only   chap,  xmi. 
take  the  entirety  of  the  fund,  and  that  on  the  death  of 
all  the  grandchildren,  must  be  a  disposition  of  the  whole 
in  &your  of  the  grandchildren,  the  preferable  objects  of 
the  testator's  bounty,  and  to  avoid  a  partial  intestacy. 

The  views  taken  of  this  case  by  the  Master  of  the  Remarks  upon 
Rolls  and  the  Lord  Chancellor,  it  will  be  seen,  were  wmtlr.^' 
wholly  different:  the  former  considering  the  gift  as 
Tested  in  the  grandchildren,  to  be  divested  only  in  the 
event  expressly  provided  for;  and  the  latter  as  a  contin- 
gent bequest  to  them,  with  an  express  cross  executory 
contingent  bequest  in  a  certain  event,  and  an  implied 
cross  bequest  in  another  event.  There  is  certainly  great 
difficulty  in  both  branches  of  Lord  Imtghborottgh's  hypo- 
thesis. According  to  the  doctrine  of  all  the  authorities, 
the  bequest  clearly  conferred  a  vested  interest  (c/);  and, 
if  vested,  it  wafi  impossible,  consistently  with  sound  prin- 
ciples of  construction,  to  divest  it,  except  on  the  happen- 
ing of  the  prescribed  event;  and  the  obstacle  to  this  was 
the  more  insuperable,  from  the  circumstance,  that  the 
express  cross  limitations,  so  far  as  they  went,  did  not 
establish  a  complete  reciprocity  between  the  legatees; 
for  the  share  of  the  granddaughter  at  her  death,  under 
age,  was  to  go  to  both  the  grandsons,  but  the  share  of 
one  of  the  grandsons  so  dying  was  to  belong  exclusively 
to  the  other  grandson.  But,  independently  of  this  very 
material  circumstance,  there  seems  to  have  been  no  valid 
ground  for  divesting  the  shares  in  the  event  which  had 
happened;  nor,  it  is  important  to  observe,  does  Lord 

{d)  See  cases  passim,  chap,  xhf,  tingent  upon  very  slight  grounds, 

Tol.  1,  p.  726.    Lord  Loughborough  as  will  appear  by  several  of  his 

certainly  appears  to  have  been  great-  Lordship's  decisions  in  the  chapter 

ly  inclined  to  hold  gifts  to  be  con-  just  referred  to. 
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CHAP.  xLiii.  Loughborough  advance  any  such  doctrine,  for  he  evidently 
considered  the  holding  the  granddaughter  to  be  entitled 
to  be  consequential  on  his  holding  the  bequest  to  the 
yrhole  to  be  contingent^  his  object  being  to  *^  avoid  a  par- 
tial intestacy;"  and  it  by  no  means  follows,  that  if  he 
had  considered  the  interest  as  vested,  he  would  have  felt 
himself  authorized  to  imply  another  gift  in  derogation  of 
it.  His  Lordship's  reasoning  does  not  appear  to  have 
satisfied  the  Master  of  the  Rolls,  who,  in  a  subsequent 
ease  {e\  expressed  his  conviction  that  his  ovm  determina- 
tion was  right.  In  that  conviction  probably  the  reader 
win  be  disposed  to  join,  on  his  perusing  the  case  of  Skey 
V.  Barnes  (y),  which  is  a  leading  authority  on  this  sub-* 
ject,  and  was  as  follows : — 
Gift  to  children  A  tcstator  bequeathed  his  personal  estate  to  trustees 
at  twenty.one,  foT  his  daughter  for  life,  and  after  her  decease  to  and 
should  die,  &c.  amoug  all  and  every  the  child  or  children  of  his  daughter 

and  the  lawful  issue  of  a  deceased  child,  in  such  propor- 
tions as  his  daughter  should  appoint,  and  in  de&ult  of 
appointment,  then  the  same  to  go  to  and  be  equally  di- 
vided between  them,  share  and  share  alike,  and  if  there 
should  be  but  one  child,  then  to  such  only  child;  the 
portion  or  portions  of  such  of  them  as  should  be  a  son  or 
sons,  to  be  paid  at  his  or  their  respective  ages  of  twenty- 
one,  and  the  portion  or  portions  of  such  of  them  as 
should  be  a  daughter  or  daughters  to  be  paid  at  her  or 
their  respective  ages  of  twenty-one  or  days  of  marriage ; 
hd  in  case  there  shmM  be  no  such  issue  of  the  body  of  his 
daughter^  or  all  stich  issue  should  die  unthout  issue  before 
his  or  their  respective  portions  should  become  payable  as 
aforesaid,  then  £1000  for  his  sister  M.  and  her  family, 

(e)  Booth  V.  Booths  4  Ves.  402. 
(g)  3  Mer.  334.    See  also  Tm^ier  ▼.  Frederick^  5  Sim.  466,. 
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and  £1500  for  his  niece  A.  and  her  family;  and  in  case  chap,  nun, 
there  should  be  no  issue  of  either,  for  his  nephew  T., 
whom  he  also  made  his  residuary  legatee.  The  will  con-  Crou  beqaeit 
tained  a  proyiso,  authorizing  the  trustees  to  apply  the 
interest  of  the  children's  portions  for  their  maintenance 
until  they  became  payable.  One  of  the  children  haying 
survived  her  mother,  and  died  under  twenty-one  and  Un- 
married; her  share  was  claimed  by  the  survivors  and  the 
representatives  of  those  who  had  attained  their  majority 
and  died,  principally  on  the  authority  of  Scott  v.  Barge- 
man (/i).  Sir  W.  GrarUy  though  he  thought  that  case  to 
be  right  in  its  result,  held  that  the  bequests  vested  imme- 
diately, and  that  the  contingency  had  not  happened  on  which 
they  were  to  be  divested;  consequently  the  share  of  the  de- 
ceased child  belonged  to  her  representative. 

It  is  not  very  easy  to  reconcile  with  his  Honor's  deci- 
sion his  approval  of  Scott  v.  Bargeman^  of  whose  authority 
that  decision  seems  to  be  wholly  subversive. 

The  case  of  Skey  v.  Barnes  may,  it  is  conceived,  be 
considered  to  have  fixed  the  rule  of  law  on  this  important 
doctrine  of  testamentary  construction. 

A  recent  case,  which  may  possibly  have  been  decided 
in  reference  to  the  doctrine  discussed  in  the  present  chap- 
ter, is  Currie  v.  Gould  (i),  where  a  testator  bequeathed  to 
A.  the  sum  of  500/.,  and  in  case  of  her  death,  either  be- 
fore or  after  the  testator,  to  devolve  to  her  child  or 
children ;  or,  in  the  event  of  their  being  also  dead  at  her 
decease,  to  B.  There  were  three  children,  one  of  whom 
only  survived  A. :  Lord  Langdale,  M.  R.,  held,  that  the 
surviving  child  was  entitled  to  the  whole  fund.  It  does  Remark  on 
not  appear  from  the  judgment  of  the  M.  R.  whether  he  Gouid. 

(h)  Ante,  482.  (i)  4  Beav.  117. 
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CHAP,  xmi.  considered  the  gift  to  the  children  to  be  contingent,  as 
being  confined  to  those  who  should  be  living  at  A.'s  decease, 
or  that  the  children  took  vested  interests,  with  an  implied 
gift  over  of  the  shares  of  any  who  shotdd  die  in  the  life- 
time of  A.,  to  the  survivors  or  survivor  {k).  In  the  latter 
point  of  view  the  case  would  deserve  peculiar  attention ; 
but,  as  the  former  seems  to  be  the  more  simple  and  unex- 
ceptionable ground,  we  cannot  confidently  claim  this  case 
as  an  authority  on  the  present  subject. 

(If)  Or  the  M.  R.  might  have  trine  of  WoodgaU  ▼•  UnwimyAi  Sinu 

conadered  that  the  ph  was  joint,  129,   diflcaased   ante,   160,  would 

and  consequently  devolved  to  sur-  seem  to  stand  opposed, 
vivors,  to  which,  however,  the  doc- 
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CHAPTER  XLIV. 


RULE  THAT  WORDS  WHICH  CREATE  AN  ESTATE  TAIL  IN 
REAL  ESTATE  CONFER  THE  ABSOLUTE  INTEREST  IN 
PERSONALTY. 


I.  Bvle  eonMered  tn  rdatkm  to  m- 

ficnu  Wards  hy  wkkh  am 
tote  Tail  rnt^  be  created. 

II.  Bequeite  oeer  after  such  Oifte* 


III.  J^fict  of  LmUaOoma  in  eiriet 
SeUkment  ftpon  PermmtUPro- 
perty^  Sfc. 


I.  It  has  been  established,  by  along  series  of  cases  (a),  Word*  which 
that  where  personal  estate  (including  of  course  terms  of  uTin  mity 
years  of  whatever  duration)  is  bequeathed  in  language  Mratomtenst 
which,  if  applied  to  real  estate,  would  create  an  estate  ^  p®™^'*^'^- 
tail,  it  Tests  absolutely  in  the  person  who  would  be  the 
immediate  donee  in  tail,  and  consequently  devolves  at  his 
death  to  his  personal  representative  (whether  he  leaves 
issue  or  not),  and  not  to  his  heir  in  tail. 

This  rule   is  not  confined,   as  has  been  sometimes  Rule  applies  to 
affirmed  (b),  to  cases  in  which  the  words,  if  used  in  refer-  ZtpHeation; 
ence  to  realty,  would  create  an  express  estate  tail ;  for  it 
applies  also  to  those  in  which  an  estate  tail  would  arise 
bjf  implication^  except  in  the  particular  case  in  which 
words  expressive  of  a  failure  of  issue  receive  a  different 


(a)  RoU.  Rep.  356 ;  Bunb.  38 ; 
2  Ch. Rep.  14;  1  Lev.  290;  2  Vera. 
324 ;  1  P.  W.  290 ;  Pre.  Ch.  421 ; 
8  Vin.  Ab.  451,  pi.  25 ;  2  £q.  Ca. 
Ab.  325 ;  3  B.  P.  C.  Toml.  Ed.  99, 
204,277;    7  Id.  453;  1  Yes.  sen. 


133, 154 ;  2  B.  C.C.  33, 127 ;  11  Vee. 
257 ;  2  Yes.  &  Bea.  63 ;  1  Mer. 
20,  271 ;  19  Yes.  73,  170,  574;  3 
Mer.  176 ;  4  Madd.  360 ;  8  Sim.  22. 
(6)  AtUmon  v.  Hutchinson,  3  P. 
W.  259. 
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CHAP.  xLiv.  construction  in  reference  to  real  and  personal  estate  (c). 
Thus,  where,  by  a  will,  which  is  regulated  by  the 
old  law,  personalty  is  bequeathed  to  A.,  or  to  A.  and 
his  heirs,  and,  if  he  shall  die  without  issue,  to  B.  (which 
would  clearly  make  A.  tenant  in  tail  of  real  estate),  he 
will  take  the  absolute  interest  (d). 
—to  cases  faU-       The  rulc  uudcr  consideration  also  applies  to  those  cases 

ing  within  the  '^'^ 

rule  in  Shelley* i  in  which,  by  the  operation  of  the  rule  in  Shelley's  case  {e\ 

the  terms  of  the  bequest  would,  in   reference  to  real 
estate,  create  an  estate  tail. 

Thus  in  Garth  v.  Baldwin  (^),  where  a  testator  devised 
real  and  personal  estate  to  A.,  in  trust  to  pay  the  rents 
and  profits  to  S.  for  life,  and  after  her  death  to  pay  the 
same  to  E.  for  life^  and  afterwards  to  pay  the  same  to  the 
heirs  of  his  hody^  and  for  want  of  such  issue,  over ;  Lord 
Hardwicke  held  that  E.  was  tenant  in  tail  of  the  real 
estate,  and  entitled  absolutely  to  the  personalty. 
Though  the  be-  And  of  coursc  it  is  immaterial  in  such  a  case  whether 
^erentiai  tothe   the  bcqucst  itsclf  coutaiu  the  words  of  limitation,  or  refer 

to  a  devise  of  realty,  creating  an  estate  tail. 

As  in  the  case  of  Brounckei*  v.  Ba^ot  (/i),  where  a  tes- 
tator devised  his  real  estate  to  B.  for  life,  without  im- 
peachment of  waste,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  heirs  of  the  body 
of  B. ;  and  by  a  codicil  he  bequeathed  his  personal  estate 
unto  the  same  persons,  and  in  the  same  manner,  as  he  had 


deriw* 


(c)  See  ante,  418. 

(d)  Love  y.  Windhamy  2  Ch.  Rep. 
14;  S.  C.  1  Lev.  290;  Greene  v. 
IVardy  1  RiiS8.  202;  Campbell  v. 
Harding^  2  Rnss.  &  Myl.  390;  Dunk 
V.  FenneTy  2  Ruas.  &  M.  557 ;  Sim^ 
mons  y.  Simmoney  8  Sim.  22. 

{«)  As  to  which,  see  ante,  271 . 
{g)  2  Yes.  sen.  646 ;  see  also  But- 
terfield  v.  BuUerfield,  1  Yes.  sen.  133, 


153;  Toihill  ▼.  Earl  efCkaiham,! 
B.  P.  C.  Toml.  Ed.  453 ;  8,  C  at 
the  Rolls,  nom.  lUkiU  v.  Pitt, 
stated  1  Miidd.  488 ;  Earl  of  Ferth 
lam  v.  BathurHy  cor.  Sir  L,  iSW- 
welly  Y.  C,  1843,  7  Jurist,  295. 

(A)  2  Mer.  271 ;  S.  C.  19  Yes.  574; 
see  also  DaugUu  ▼.  Congrtvey  1  Besv. 
159. 
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by  his  will  devised  his  real  estate.  It  was  contended,  chap,  xhy. 
that  although  as  to  real  estate  this  rule  of  law  was  too 
strong  for  the  intention  of  the  testator,  yet  that  a  differ- 
ent construction  might  be  put  upon  the  words  as  applied 
to  personalty,  to  preyent  the  application  of  the  rule  where 
it  went  to  defeat  the  obvious  intention,  as  in  this  case ; 
but  Sir  W.  Grantj  M.  R.,  held,  that  the  testator  having 
declared  his  intention  respecting  his  personal  estate, 
only  by  referring  to  the  terms  of  the  devise  of  the  real 
estate,  and  as  the  law  had  ascertained  those  terms  to  give 
an  estate  tail  in  the  realty,  they  would  give  the  absolute 
interest  in  personalty. 

The  next  question  is,  whether  words  of  distribution  or  wordtqfdU' 

tribuiitm,  &c. 

other  expressions  marking  a  course  of  enjoyment  incon-  annexed  to  the 

*^  .  "^   "^  limitation  to 

sistent  with  the  devolution  of  an  estate  tail,  annexed  to  the  hetn  of  the 
the  limitation  to  the  heirs  of  the  body^  are  in  these  cases 
inoperative  to  vary  the  construction,  as  we  have  seen  they 
are  now  held  to  be  in  devises  of  real  estate  {e).  The 
affirmative  would  seem  to  follow  from  the  principle  of  the 
preceding  cases,  though  such  a  conclusion  involves  a  direct 
contradiction  of  the  case  of  Jacobs  v.  Amy  ait  {k\  where 
personalty  was  bequeathed  to  A.  for  life,  and  after  her 
decease  unto  the  heirs  of  her  body  lawfully  begotten^ 
equally  to  be  divided  between  ihem^  share  and  share  alike ; 
and  in  default  of  such  issue,  over ;  and  it  was  held  by 
Lord  Thurlow^  confirming  a  decree  of  Sir  R.  P.  Arden^ 
M.  R.,  that  A.  took  a  life  interest  only.  > 

Lord  Thurlow  seems  to  have  decided  this  case,  not  observations 
upon  any  distinction  between  gifts  of  real  and  personal  ^A^atL^ 
estate,  in  regard  to  the  rejection  of  the  words  of  distri- 
bution,  but  upon  the  ground  that  a  similar  construc- 
tion would  have  been  adopted  of  a  devise  of  real  estate 

(t)  See  ante,  277.  {k)  4  B.  C.  C.  642. 
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CHAP.  xLiv.  in  the  same  terms ;  since  he  found  it  necessary,  in  order 
to  arrive  at  this  conclusion,  to  deny  the  authority  of  King 
V.  BurcheU{t)y  and  Doe  v.  Applin  (m),  in  both  which  the 
devises  were  of  real  estate.  As  these  cases  have  been 
since  fully  confirmed  (n),  and  as  it  is  now  clear  that  a  devise 
such  afi  that  in  Jacobs  v,  Amyatt  would  create  an  estate 
tail  in  realty  (o),  the  latter  case,  it  is  conceived,  may  be 
classed  among  those  which  have  been  overruled  by  the 
decisions  establishing  that  the  words  '^  heirs  of  the  body  '* 
are  not  to  be  controlled  by  expressions  pointing  at  a 
different  mode  of  devolution  or  enjoyment. 

In  some  earlier  cases  too,  words  which  would  unqaes^ 
tionably  have  created  an  estate  tail  in  reference  to  real 
estate,  have  been  held  not  to  confer  the  absolute  interesb 
in  personalty.  As  in  Wilson  v.  Vansittart  (p)^  where  the 
bequest  was  to  W.  and  his  heirs  male,  equally  to  6e  divided 
among  them,  share  and  share  alike ;  and  it  was  held  by 
Lords  Commissioners  Smith  and  Bathurstj  that  W.  took 
an  estate  for  Ufe,  with  remainder  to  his  sons. 
Remain  on  This  IS  au  extraordinary  decision.     Not  only  was  there 

Mtuari.  '  no  gift  to  sons,  but  no  gift  even  to  heirs  by  way  of  remain- 
der. The  authority  of  the  reporter  is  not  very  high,  and 
in  this  instance  his  statement  is  remarkably  jejune. 

The  principle,  that  where  an  estate  tail  is  created  by 
the  effect  of  the  words  ^  heirs  of  the  body,"  and  by  reason 
of  the  inadequacy  of  certain  superadded  expressions  to 
control  them,  the  same  words  applied  to  personalty  would 
confer  the  absolute  interest,  was,  in  the  recent  case  of 
Congreve  v.  Douglas  (q),  considered  as  so  clear  and  indis^ 

(0  Amb.  574^  since  better  re-  (o)  See,/eM0iiv.^r^,2BlL  1, 

ported  1  Ed.  424,  ante,  273,d3a.  and  other  cases  ante,  280  et  seq. 

(m)  4  Dum.  &  £•  82,  ante,  344,  (p)  Amb.  562. 

401.  {q)  1  Beav.  159;  see  also  TtOe  t. 

(n)  See  ante,  286.  Clarke,  Id.  100,  ante,  851. 
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patable,  that  the  question  was  argued  as  being  identical    cbaf.  xuv. 
in  the  respective  cases,  the  only  subject  of  contention 
being  whether  there  was  or  was  not  an  estate  tail  in  the 
realty* 

A  point  of  stiU  greater  difficulty  arises  in  determining 
to  what  extent  the  rule  under  consideration  applies  to 
cases  in  which  the  word  issue,  occurring  in  devises  of  real 
estate,  is  a  word  of  limitation. 

This»  at  least,  is  dear,  that  a  simple  bequest  to  A.  and  ^'v^i>ere  the  be. 

.  •  1    quest  ii  to  a 

his  issue,  which,  if  the  subject  of  disposition  were  real  person  and  his 
estate,  would  indisputably  make  A.  tenant  in  tail(r), 
oonfeis  on  him  the  absolute  ownership  in  personalty. 

Lord  Hardtmcke.  in  Lampiey  v.  Blower  (s),  admitted  whether "  is- 

*  ^  •^  ^  "  sue"  explained 

this  proposition,  though  he  held  that  a  bequest  over  to  to  mean  issue 

,  .  •  •  ,  A     .       1  1.    1       .  1  at  the  death. 

the  survivor,  m  case  either  of  the  legatees  died  without 
leaving  issue  (which  in  legal  construction  means,  in  regard 
to  personalty  (t)^  issue  living  at  the  death),  explained 
**  issue ''  in  the  body  of  the  devise  to  be  used  in  the  same 
sense. 

This  seems  to  be  rather  a  strained  construction,  and 
is  inconsistent  with  the  subsequent  case  of  Ljfon  v. 
Mitchell  (u),  which  is  a  direct  authority  as  to  the  effect 
of  a  bequest  simply  to  A.  and  his  issue.     A  testator  be-  to  four  per- 
queathed  personalty  to  his  four  sons,  share  and  share  i^e^thdr 
alike,  as  tenants  in  common,  and  to  the  issue  of  their  seve-  JST^^*  **^" 
ral  and  respective  bodies  lawfidly  begMen ;  but  in  case  of 
the  death  of  any  or  either  of  them  without  issue  lawfully 
begotten  living  at  the  time  of  his  or  their  respective  deaths, 
then  the  part  or  share  of  him  or  them  so  dying  should  go 
to  the  survivors  or  survivor  equaUy,  and  to  the  issue  of 
their  several  and  respective  bodies  lawfully  begotten. 


(r)  See  ante,  329.  (0  See  ante,  41p. 

(*)  3  Atk.  097.  (tt)  1  Madd.  467- 
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criAP.  7LLIV.  Sir  T.  Plumer^  V.  C,   after  reviewing  the  authorities; 
held,  upon  the  general  rule,  that  as  the  words  of  the  be- 
quest would  have  made  the  sons  tenants  in  tail  of  real 
estate,  they  took  absduie  interests  in  the  personalty,  with 
benefit  of  survivorship  in  case  any  or  either  of  them  died 
without  issue  living  at  their  death  respectively. 
Bequest  to  A.        Our  next  inquiry  is,  whether  a  bequest  to  A.,  for  Ufe^ 
after  his  d^th  and  after  his  death  to  his  issue,  operates,  by  force  of  the 
'"^^^      same  rule  of  construction,  to  vest  the  absolute  interest 
in  A. 

Now  as  such  a  devise  would  clearly  create  im  es- 
tate tail  in  A.,  and  as  it  has  been  shewn  that  the  role 
which  makes  the  legatee  absolute  owner  of  personalty 
where  he  would  be  tenant  in  tail  of  real  estat^  applies  to 
gifts  falling  within  the  rule  in  SheUej/'s  case  (<r),  where 
heirs  of  t/ie  body  are  the  words  of  limitation,  as  well  as 
to  those  in  which  an*  implied  gift  is  raised  in  the  isstie ; 
and,  as  lastly,  as  we  have  just  seen,  the  rule  applieswhere 
the  gift  to  the  ancestor  and  issue  is  in  one  clause  (the  issue 
being  to  take  concurrently  with^  and  hot  by  way  of  re- 
mainder after^  the  ancestor  (y) ),  the  inevitable  conclusion 
would  seem  to  be,  that  in  the  ca6e  su^ested,  A.  would  be 
absolutely  entitled. 
Lord  Timrhw'i  This  couclusion,  howcvei',  is  encountered  by  the  case  of 
Knight  Y.  eium.  Kuight  V.  EUis  {z)^  where  the  testator  gave  certain  monies 

to  trustees,  upon  trust,  to  permit  his  nephew  T.  to  receive 
the  interest  during  his  natural  life^  and  after  his  decease  he 
gave  the  said  monies  to  the  issue  male  of  his  nephew,  and 
in  default  of  such  issue  he  gave  the  same  over.  The  ques- 
tion was  whether  T.  was  entitled  for  life,  or  absolutely. 


(«)  That    the  rule  in  Sheile/s         (y)  Ab  to  such  eases  of  dcmety 
case  applies,  whatever  he  the  word      see  ante,  498. 
of  limiUtion  used,  see  ante,  246.  (z)  2  B.  C.  C.  570. 
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Lord  Thurlaw  decided  that  he  had  a  life  interest  only. 
In  reference  to  the  cases  establishing  the  role,  that  words 
which  would  create  an  estate  tail  in  real  estate  confer  an 
absolute  interest  in  personalty,  his  Lordship  said,  '^  It 
must  have  occurred  to  the  judges  who  decided  those 
cases,  that  under  the  idea  of  making  the  rules  of  decision 
as  to  leasehold  estates  analogous  to  those  which  are  ap- 
plied to  estates  of  inheritance,  the  intention  of  the  testa- 
tor must  be  much  oftener  disappointed  than  carried  into 
effect,  and  then  there  is  no  wonder  that  the  Court  should 
try  to  get  out  of  the  technical  rule  by  any  means  that  it 
can.  Now  what  do  the  cases  come  to  ?  A  man  by  his 
will  devises  to  A.  for  life,  there  being  plainly  an  interest 
only  for  life  given ;  if  that  were  all,  the  disposition  would 
end  there  as  to  A.,  and  any  other  gift  would  be  effectual 
after  his  death.  The  testator  then  gives  the  same  fund 
(qusdre  land)  over  to  B.  after  failure  of  issue  of  A.  What 
is  the  Court  to  do  ?  It  is  clear  that  a  life  interest  only 
is  given  to  A.  It  is  clear  that  no  benefit  is  given  to  B., 
while  there  is  any  issue  of  A.  The  consequence  is,  that 
as  no  interest  springs  to  B.,  and  no  express  estate  is 
given  after  the  death  of  A.,  the  intermediate  interest  would 
be  undisposed  of,  unless  A.  was  considered  as  taking  for 
the  benefit  of  his  issue,  as  well  as  of  himself;  and  as  the 
words  in  this  case  are  capable  of  such  amplification, 
the  Court  naturally  implies  an  intention  in  the  testator 
that  A.  should  so  take,  that  the  property  might  be  trans- 
missible through  him  to  his  issue,  and  he  was  therefore 
considered  as  taking  an  estate  tail,  which  would  descend 
on  his  issue.  Now,  an  estate  in  chattels  is  not  transmis- 
sible to  the  issue  in  the  same  manner  as  real  estate,  nor 
capable  of  any  kind  of  descent,  and  therefore  an  ^  estate 
in  chattels  so  given,  from  the  necessity  of  the  thing,  gives 
the  whole  interest  to  the  first  taker ;  but  if  the  testator, 
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without  leaTing  it  to  the  necessary  implication,  gives  the 
fund  expressly  to  the  issue,  they  are  not  driven  to  the 
former  rule ;  but  the  issue  may  take  as  purchasers,  and 
then  there  is  an  end  of  the  enlargement  of  any  kind,  of 
the  estate  of  the  tenant  for  life ;  for  another  estate  is 
given  after  his  death  to  other  persons,  who  are  to  take  by 
purchase.     It  no  longer  rests  on  conjecture." 
Remarki  npon       It  is  difficult  to  accode  to  the  reasoning  which  makes 
'  an  implied  bequest  to  the  issue  vest  in  the  legatee  an  al>- 
solute  interest,  and  denies  the  same  effect  to  an  express 
limitation.     The  Court,  in  these  cases,  merely  supplies 
the  word  issue ;  and  this  being  done,  it  is,  according  to 
Lord  Thurhufs  hypothesis,  to  have  a  more  extensive 
operation  than  if  the  word  had  been  placed  in  the  will  by 
the  testator.     The  case  of  KniglU  v.  EUis  seems  to  be 
directly  opposed  to,  and  must  therefore  be  considered  as 
overruled  by,  the  recent  case  of  Attomey-Greneral  v. 
Bright  {a)f  where  a  testator,  after  bequeathing  to  two 
persons  the  interest  of  a  sum  of  £500,  four  per  cent  stock, 
gave  the  fund,  after  the  decease  of  the  survivor,  to  A.,  to 
receive  the  interest  during  her  life,  and  then  to  her  issue; 
but,  in  case  of  her  death  without  issue,  the  £500  stock 
to  be  divided  between  her  father's  children  by  his  seocmd 
wife ;  and,  in  default  of  any  children  by  his  second  wife 
living  at  the  testator's  decease,  he  gave  the  same  to  sack 
second  wife.     It  was  contended,  on  the  authority  of 
Knight  v.  JSlliSy  and  some  earlier  cases,  that  A.  had  a  life 
interest  only.     But  Lord  Longdate^  M.  R.,  held,  that  the 
effect  of  giving  the  interest  of  the  £500  stock  to  the  l^atee 
for  her  life,  and  then  the  principal  to  her  issue,  vras  to 
give  her  an  absolute  interest  in  that  sum. 
Bcourkon  This  is  a  uscful  case,  as   it   embraces  a  point  of 

AiL'Otneraly,  ^ 

Brigki. 

(a)  2  Keen,  67. 
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constraction,  on  which,  however  clear  it  might  seem  to  chap,  xliy. 
be  upon  principle,  authority  was  wanting.  It  still  leaves 
undecided  what  would  be  the  effect  of  a  gift  of  personalty 
to  A.  for  life,  and,  after  his  decease,  to  his  issue,  equally  ciHtotiieiMiie 
to  be  divided  between  them,  or  sa  tenants  in  common,  or  rom^.  ^ 
accompanied  by  other  such  expressions.  Even  if  it  could 
be  successfully  maintained,  that  such  a  gift,  applied  to 
real  estate,  would  confer  an  estate  tail  on  A.  (but  which, 
we  have  seen  (^),  is  extremely  doubtful),  it  must  not  be 
too  hastily  assumed  that  A.  would  take  the  absolute 
interest  in  personalty  by  force  of  the  rule  under  consider- 
ation. The  Courts  would,  probably,  struggle  against 
such  a  construction,  violating  as  it  does  the  manifest  in- 
tention of  the  testator,  and  would  read  the  bequest  as  a 
gift  to  the  ancestor  for  life,  with  remainder  to  his  issue 
as  purchasers,  letting  in,  as  under  gifts  to  children  (c),  all 
the  objects  living  at  the  death  of  the  testator,  and  who 
come  in  esse  during  the  life  interest.  And  this  conclusion 
seems  to  be  somewhat  fortified  by  the  difference  of  con- 
struction which  has  obtained  in  regard  to  real  and  per- 
sonal estate,  where  **  issue "  is  used  clearly  sa  a  word  of 
purchase,  no  interest  being  given  to  the  ancestor  (cf),  and 
derives  further  confirmation  from  the  case  of  Fonnereau  v. 
Fcnnereau  (&),  which  was,  in  substance,  as  follows : — The 
testator  gave  a  sum  of  money  to  trustees,  in  trust  to  pay 
the  interest  to  his  children  ybr  life^  the  shares  of  such  of 
them  as  should  be  daughters  to  their  separate  use,  and, 
after  their  respective  deceases,  in  trust  to  divide  their  re- 
spective shares  among  the  issue  of  such  of  them  so  dying 
as  they  should  by  will  appoint ;  and,  in  default,  among 
the  issue  equally  at  twenty-one,  with  benefit  of  survivor- 


(5)  Ante,  351.  {d)  See  ante,  35. 

(c)  Ante,  75.  \e)  3  Atk.  315. 
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CHAP,  xuv.  gjjjp  among  the  issue,  in  case  of  death  nnder  twenty- 
one,  and  among  the  stocks,  in  case  of  the  death  of  any 
without  issue,  or  of  the  issue  under  twenty-one  (y ) : 
Lord  Hardwicke  held,  that  the  share  of  a  child  of 
the  testator  dying  without  issue  did  not  belong  to  him 
absolutely,  but  went  oyer,  the  interest  ordy  being  given 
to  him. 

The  distinction,  in  regard  to  the  interest  only  being 
given,  which  is  taken  in  this  and  some  other  early 
cases  (^),  is  not  very  substantial.  Interest  is  the  nsu- 
fruct  of  money,  as  rents  are  of  land,  and  to  give  it  is  the 
ordinary  mode  of  creating  a  life  interest.  An  unlimited 
gift  of  such  produce  has  been  held  to  be  equivalent  to  a 
bequest  of  the  principal.  It  is  observable^  that  no  such 
distinction  was  adverted  to  by  Lord  ThurlaWf  in  Knight 
V.  EUis  {h) ;  and  the  case  of  Attomey-General  v.  Bright 
is  an  authority  against  it. 
General  oonda-      Upou  the  whole,  the  result  is,  that,  though  it  is  clear 

that,  by  the  rule  of  construction  under  consideration,  a 
bequest  to  a  person  and  his  issue  simply,  confers  the  ab- 
solute interest,  and  though  the  unqualified  terms  in  which 
such  rule  has  been  often  laid  down  would  seem  to  impel 
the  Courts  to  the  same  conclusion,  wherever  the  language 
of  the  will  is  such  as  would  create  an  estate  tail  of  land, 
yet  it  is  extremely  improbable  that,  in  the  absence  of 
direct  authority,  they  would  carry  it  to  the  extreme  point 
to  which  the  cases  have  gone  in  adjudging  '*  issue  "  to  be  a 
word  of  limitation  as  to  real  estate  (t) ;  the  effect  of  such 
construction,  by  entitling  the  first  taker  absolutely,  being 
in  general  to  defeat  the  intention  of  the  testator.     Hence 


(/)  This  is  a  very  brief  abstract     59 :  S.  C.  I  £q.  Ca.  Ab.  362,  pi.  13. 
of  the  case.  (A)  Ante,  494. 

{g)  Smith  v.  Cleaner^  2  Vern.  38,         (t)  Ante,  328. 
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(as  elsewhere  hinted  (k) ),  the  inclination  to  adopt  the  chap,  xhy. 

construction,  which  reads  the  word  **  child,"  "  son,"  or  any 

other  such  informal  expression,  as  a  word  of  limitation,  is 

much  less  strong  in  reference  to  personal  than  real  estate. 

Thus,  in  the  case  of  Gawler  v.  Cadby  (/),  where  a  hequest  Beqwit  to  a. 

of  leasehold  houses  to  the  testator's  daughter  and  her  "S^"^' 

children  lawfully  begotten,  and,  in  default  of  issue,  then, 

after  her  death,  over,  was  considered  as  not  conferring  on 

her  the  absolute  interest,  though  she  had  no  child,  and 

would,  therefore,  if  the  subject  of  gift  had  been  real 

estate,  have  taken  an  estate  tail. 

So  {m)y  where  a  testator  bequeathed  the  residue  of  his  fieqaett  am  in 
personal  estate  to  A. ;  and,  in  case  A.  should  die  in  his  ^uLmt  ^ 


lifetime  or  afterwards,  without  having  any  child  cr  children^  ^^Uoif  ^ 
then  gave  the  residue  over.  A.  having  died  without 
having  had  a  child,  it  was  contended,  on  the  authority  of 
Chandless  v.  Price  (n),  that  there  was  no  distinction  be- 
tween dying  without  children,  and  without  having  chil- 
dren ;  and,  as  the  former  expression  would  raise  an  estate 
tail  in  real  estate  (o),  it  would  have  the  effect  of  conferring 
the  absolute  interest  in  personalty.  But  Sir  L.  Shadwell^ 
v.  C,  held,  that  the  legatees  over  were  entitled,  conceiving 
that  he  ought  not  to  put  upon  the  words  in  question  a 
construction  which  they  did  not  strictly  bear,  for  the  pur- 
pose of  defeating  the  intention  of  the  testator. 

In  not  a  few  cases,  too,  bequests  to  a  person  and  his 
children  have  been  read  as  conferring  on  the  original 
legatee  a  life  interest  only,  with  an  ulterior  gift  of  the 
absolute  interest  in  favour  of  the  children  (^), — a  species 
of  construction  which  further  illustrates  the  disinclination 

{k)  Ante,  316.  Rubs.  &  Myl.  416. 

(0  Jacob,  346.  (n)  3  Ves.  99. 

(m)  J^ane  v.  MaulCy  2  Simons,  (o)  See  ante,  323. 

490.    See  also  Malcolm  ▼.  Tqylary  2  (/>)  Vide  cases  stated  ante,  316. 
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CHAP.  TLiv.  of  thie  Courts  to  hold  ambiguous  terms  of  this  description 
to  operate  as  words  of  limitation  in  reference  to  personal 
estate. 

Gift  to  issue  hj      The  word  ^^  issue/'  under  a  joint  gift  to  the  ancestor 

wayof  substita'         ,.  t_ir  a-  >         3  •  l 

tion.  and  issue,  has  also  been  sometimes  construed  as  intro- 

ducing a  substituted  gift  in  fovour  of  these  objects,  in  the 
event  of  the  failure  of  the  original  gift  to  the  ancestor, 
who,  if  such  gift  takes  effect,  becomes  solely  and  abso- 
lutely entitled. 
To  five  persons      Thus,  in  the  casc  of  Pearson  v.  Stephen  (g),  where  the 
spectiye  issae    tostator,  Johu  Pcarsou,  bequeathed  to  trustees  so  mnch 
per  stirpes.       g^Q^jj  gg  should  be  Sufficient  to  pay  thereout  the  yearly 

sum  of  £1000  to  his  wife  for  her  widowhood ;  and,  after 
her  decease  or  marriage,  in  trust  for  his  fiye  sons  (naming 
them)  and  their  respective  issue^  if  any,  to  be  divided  among 
them  in  equal  shares ;  such  issue  to  take  per  stirpes,  and 
not  per  capita.  He  also  gave  £4000  to  be  invested  in 
stock,  in  trust  to  pay  the  dividends  to  his  daughter  S. 
during  her  coverture,  and,  upon  the  death  of  G.,  her  hus- 
band, to  transfer  the  capital  to  her  for  her  sole  use ;  bnt» 
in  case  6.  should  survive  testator's  daughter,  then  in 
trust  for  his  said  five  sons  and  their  respectioe  issue  (if 
any),  to  be  divided  among  them  in  equal  shares  and  pro- 
portions, such  issue  to  take  per  stirpes,  and  not  per  capita. 
The  testator  also  gave  the  residue  of  his  personal  estate 
to  his  said  five  sons  **and  their  respective  issue  {if  any) i" 
such  issue  to  take  per  stirpes,  and  not  per  capita,  to  be 
divided  among  them  in  equal  shares  and  proportions ;  the 
shares  of  such  of  them  as  shouhl  have  attained  the  age  of 
twenty-one  years,  to  be  paid  to  them  respectively  forth- 

{q)  5  Bligh,  N,  S.  204.  Of  couwe  ante,  Vol.  L,  p.  453;  alao  Prke  r. 

there  is  leas  difficulty  in  the  adop-  LoekUy,  Bolls,  16th  Feb.  1843;  7 

tion  of  this  construction  where  the  Jun  143. 
gift  10  to  a  person  or  his  issue,  vide 
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with  after  the  testator's  decease ;  the  shares  of  such  of    cwaf.  wv. 
them  as  should  be  under  that  age,  to  be  paid  to  them  when 
and  as  they  should  respectively  attain  such  age.     The 
question  was,  what  interests  the  five  sons  (all  of  whom 
survived  the  testator)  took  under  these  bequests?     Sir 
c/1  Leach^  M.  R.,  held,  that  the  sons  took  life  interests  only 
(subject,  as  to  the  £4000,  to  the  contingency  mentioned 
in  the  will),  with  the  ulterior  interest  for  their  children. 
But  this  decree  was  reversed  in  the  House  of  Lords ; 
where  it  was  decided  that,  under  the  first  bequest,  the 
sons  became  absolutely  entitled ;  and  that,  with  respect 
to  the  £4000,  in  the  event  of  S.  dying  in  the  lifetime  of 
G.,  the  sons  of  the  testator  living  at  such  event  would  be 
absolutely  entitled  to  the  stock  in  equal  shares ;  but  if 
any  of  the  sons  should  die  in  the  lifetime  of  S.,  leaving 
issue,  such  issue,  if  living  at  the  death  of  S.,  would  be 
entitled  to  the  share  or  shares  of  the  fund,  which  their 
parents  would  have  been  entitled  to,  if  living,  such  issue 
to  take  the  shares  in  question  equally  among  them ;  and 
it  was  also  adjudged  that  the  sons,  at  the  death  of  the 
testator,  took  an  absolute  interest  in  the  residue.     And 
an    opinion    was    expressed    by    the  Lord  Chancellor 
(Brougham^  that,  if  any  of  the  sons  had  died  in  the  life- 
time of  the  testator,  his  children,  living  at  his  (the  testa- 
tor's) death,  would  have  taken,  by  substitution,  the  share 
of  the  parent. 

Here,  it  will  be  observed,  the  words  **  and  their  respec-  RemariEs  on 
tive  issue  "  were  considered  to  raise  a  gift  by  substitution,  Stephen.  * 
to  take  effect,  as  to  all  the  bequests,  in  the  event  of  any 
of  the  legatees  dying  in  the  testator's  lifetime  leaving 
issue,  and,  as  to  the  £4000  stock,  in  the  farther  event 
of  their  dying  during  the  suspense  of  the  contingency 
leaving  issue.    The  clause  directing  that  the  issue  should 
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To  the  dangh* 
ten  of  T.  and 
their  issue,  with 
benefit  of  snr- 
Yivorship. 


Remark  on 
Gibbs  ▼.  Tait. 


Issue  not  enti- 
tled ooncnr- 
rently  with 
ancestor. 


take  per  stirpes,  seems  to  be  decisive  against  the  word 
being  construed  as  a  word  of  limitation. 

The  case  of  Pearson  v.  Stephen  wm  referred  to  in  Giibs 
y.  Tait  (r),  where  a  testator  bequeathed  the  residue  of 
his  personal  estate  to  his  wife  during  her  widowhood, 
and,  after  her  decease  or  marriage,  he  gave  what  should 
be  remaining  one  moiety  to  J.,  the  son  of  T.,  his  executois 
and  administrators,  and  the  other  moiety  equally  among 
all  the  daughters  of  T.  and  their  tssue^  with  benefit  of 
survivorship  and  accruer :  Sir  L.  ShadweUj  V.  C,  held, 
that  the  daughters  living  at  the  distribution  of  the  fund 
were  absolutely  entitled,  and  not  (as  had  been  contended) 
concurrently  with  their  issue,  which,  his  Honor  observed, 
was  a  most  inconvenient  construction.  He  observed, 
that  the  case  was  weaker  than  Pearson  v.  Stephen. 

This  remark  shews  that  the  Vice-chancellor  considered 
the  case  before  him  to  belong  to  the  same  class  as  the 
cited  authority :  perhaps  the  clauses  of  accruer  (which 
are  not  stated)  may  have  aided  this  interpretation. 

Sometimes  a  testator  having,  in  one  instance,  made  an 
express  and  particular  substitution  of  issue,  thereby 
affords  a  ground  for  applying  a  similar  construction  to  a 
bequest  in  the  same  will  to  a  person  and  his  issue  simply; 
the  inference  being,  on  a  view  of  the  entire  will,  that  the 
intention  is  the  same  in  the  respective  cases. 

Thus,  in  the  case  of  Btttter  v.  Ommaney  {s\  where  a 
testator  bequeathed  £2000  to  the  children  of  his  late 
sister  B.  and  their  lawful  issue,  in  case  any  of  them 
should  die  leaving  lawful  issue.  He  also  gave  unto  and 
among  all  and  every  the  child  and  children  of  his  late 
brother  Jacob  and  their  issue  (except  his  nephew  A.), 


(r)  8  Simons,  132. 


{$)  4  RusB.  70. 
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the  sum  of  £2000,  to  be  equally  divided  among  them,   chat,  xliy. 

share  and  share  alike,  to  be  paid  within  twelve  months 

next  after  his  (the  testator's)  decease.     At  the  date  of 

the  will,  there  were  three  children   of  the  testator^s 

brother,  who  had  children,  and  other  children  were  dead 

leavmg  issue.     It  was  contended,  that  the  words  ^  and 

their  issue  "  were  words  of  purchase,  and  let  in  the  issue 

of  the  deceased  children ;  but  Sir  J.  Leach,  M.  R.,  held, 

that  the  three  children  of  Jacob  living  at  the  date  of  the 

will  were  absolutely  entitled  to  the  legacy. 

And  here  it  may  be  observed,  that,  where  (as  in  the 
two  preceding  cases)  the  original  legatees  are  living  at  the 
death  of  the  testator  or  the  period  of  distribution  (which- 
ever may  happen  to  be  the  period  of  ascertaining  the 
objects),  it  becomes  unnecessary  to  determine  whether 
^'  issue "  is  a  word  of  limitation  or  of  substitution ;  the 
original  legatees  being  entitled  to  the  whole,  according 
to  either  construction.  Hence  the  only  really  adjudged 
point  in  the  two  last  cases  was  the  rejection  of  the  claim 
of  the  issue  to  participate  concurrently  with  the  original 
legatees. 

An  instance  of  the  admission  of  such  concurrent  claim  ime  heu  rati, 
occurs  in  the  case  of  Clay  v.  Pennington  (t),  where  a  testa-  rentiy  withan- 
tor,  in  a  certain  event,  bequeathed  a  residuary  fund  unto 
the  children  of  his  brother  B.  and  their  law/id  issue^  in 
equal  shares,  or  unto  such  of  them  as  should  prove  their 
right,  within  two  years  after  notice,  in  the  London 
Grazette ;  Sir  L.  ShadweU,  V .  C,  decided  that  all  the  de- 
scendants of  B.,  who  were  living  at  the  period  in  question, 
were  entitled  to  participate,  and  which  of  course  involved 
a  denial  of  the  proposition,  that  **  issue"  was  here  used  as 
a  word  of  limitation. 

(0  7  Sim.  370. 
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CHAP.  xLiv.  II.  A  necessary  consequence  of  the  rule,  that  words 
Tto  S^'ir'^  which  create  an  estate  tail  in  realty  confer  the  absolute 
quMtion,  whcsn  interest  in  personalty,  is,  that  all  bequests  ulterior  to 

such  a  gift  are  void ;  but  this  principle  does  not  apply 
to  cases  in  which  personal  estate  is  limited  in  such  terms 
to  several  persons  not  in  esse  successively ;  in  which  case 
the  successive  limitations,  though  having  the  form  of  re- 
mainders, operate  simply  as  substitutional  or  altemative 
bequests,  each  gift  in  the  series  being  dependent  upon 
the  event  of  the  preceding  gift  or  gifts  not  taking 
effect. 

Thus,  where  a  term  of  years  is  limited  to  A.  for  life, 
with  remainder  to  his  first  and  other  sons  successively 
in  tail  male,  with  remainder  to  the  first  and  other  sods 
of  B.  in  tail.  If  A.  die  vnthout  having  had  a  son,  it  is 
clear  that  the  bequest  to  the  first  son  of  B.  (for  no  son 
after  the  first  could  ever  take)  is  good ;  but  if  A.  have  a 
son,  that  son  becomes  entitled  absolutely,  to  the  exclusion 
of  the  ulterior  legatees ;  so  that  the  limitation  is  in  efed 
a  bequest  to  A.  for  life,  and  after  his  death  to  his  first  son 
absolutely,  and,  if  he  have  no  son,  to  the  first  son  of  B. ; 
and  being  necessarily  to  ta«ke  effect  vrithin  the  period  of  a 
life  in  being,  is  free  from  objection  on  the  ground  of  re- 
moteness. 

To  illustrate  in  detail  a  point  apparently  so  dear  upon 
principle  might  seem  to  be  gratuitous  labour,  were  it  not 
that  at  one  period  the  authorities  (including  a  decision  of 
the  supreme  Court  of  Judicature)  sanctioned  a  contrary 
doctrine. 

In  Brett  v.  Sawbridge  {u\  a  testator  who  viras  a  mort- 

(ti)  3  B.  P.  C.  Toml.  Ed.  141,  See  also  Backhwue  v.  BeOmghm, 
1736.  This  case  seems  to  have  es-  Pollex.  33;  Burgis  y.  Bwyii,  1  Hod. 
caped  the  research  of  Mr.  Fcame,      115. 
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gagee  in  possession  of  a  tenn  of  years,  devised  it  (sap-  chap,  xuy. 
posing  himself  to  be  seised  of  an  estate  of  inheritance)  to 
J.,  son  of  H.,  for  life,  remamder  to  his  first  and  other  sons 
in  tail  male,  remainder  to  two  other  sons  of  H.,  and  their 
sons  snecessiyelj  in  tail  in  like  manner,  remainder  to  all 
other  the  sons  of  J.  snccessively  in  tail,  with  remainder  to 
the  right  heirs  of  B.  and  W.  Thongh  it  appeared  that 
none  of  the  tenants  in  tail  had  come  in  esse.  Sir  J.  Jekj/fl^ 
M.  R.,  held,  that  the  limitation  over  waa  void ;  and  his 
decree  was  affirmed  in  the  Honse  of  Lords.  The  reasons 
urged  in  its  support  were,  first,  that  aa  the  testator  in- 
tended to  dispose  of  the  inheritance,  the  term  did  not 
pass ;  and  secondly,  that  the  limitation  oyer  being  after 
an  indefinite  failure  of  issue,  was  Toid  for  remoteness.  It 
is  not  stated  upon  which  ground  the  House  proceeded, 
but,  most  probably,  as  the  reporter  assumes,  upon  the 
latter,  aa  the  objection  that  the  testator  intended  to 
dispose  of  the  inheritance  could  not  be  sustained  for  an 
instant  as  a  reason  against  the  derise  operating  upon  the 
term. 

In  regard  to  the  alleged  remoteness  of  the  limitation  Brttt  ▼.  s^w- 
to  the  heirs  of  B.  and  W.,  however,  the  case  is  completely  ruiedbyPWAam 
overruled  by  the  determination  of  the  House  of  Lords  in  "'   ^^^' 
Pdham  v.  Gregory  (<r),  which  arose  on  the  will  of  the 
Duke  of  Newcaxtky  who  devised  all  his  freehold  and  lease- 
hold estates  to  T.  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  H.  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with 
remainders  over :  T.  was  living,  but  had  no  son ;  H.  had  a 

(«)  3  B.  P.  C.  TomL  Ed.  204.  Grosvenor,  3  Bam.  64;  S.C.  cit.  in 

See  also  J^anUy  v.  Leiffh,  2  P.  W.  Daw  ▼.  PiU,  sUted  1  Madd.  603  ; 

686;  Sabbartcn  v.  Sabbarton^  Cas.  Phipp$  v.  Lord  Mulffrave,  3  Yes, 

temp.  Talb.    66,  246;    Giwer   y.  613. 
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CHAP.  XLIV. 


Sach  gifts  may 
be  made  defea- 
sible on  a  col- 
lateral event. 


Effect  of  act 
1  Vict.  c.  26, 
s.  29,  on  this 
rule  of  con- 
struction. 


son,  who  during  the  life  of  T.  died,  and  it  was  held  that 
the  administrator  of  such  son  was  absolutely  entitled  to 
the  leasehold  estates,  subject  only  to  be  defeated  by  the 
birth  of  a  son  of  T.,  the  prior  tenant  for  life. 

It  is  scarcely  necessary  to  observe,  that  a  bequest  of  a 
term  for  years  or  other  personal  property  in  the  language 
of  an  estate  tail,  may  be  made  defeasible  on  a  collateral 
event,  in  the  same  manner  as  any  other  bequest  carrying 
the  whole  interest.  Thus  a  legacy  to  A.  and  the  heiis  of 
his  body,  and  if  he  die  without  issue,  living  B.^  to  C,  is 
clearly  a  good  executory  gift  to  C.  (y). 

And  here  it  occurs  to  remark,  that  the  recent  enact- 
ment {z)  restricting  words  denoting  a  failure  of  issue  to  a 
failure  at  the  death  (which  we  have  seen  prevents  them 
having  the  effect  of  creating  an  estate  tail  by  implication) 
will,  when  applied  to  personalty,  operate  to  restrain  such 
words  from  passing  the  absolute  interest,  and  also  to  bring 
within  the  compass  of  the  rule  against  perpetuities  the 
ulterior  bequest  depending  on  such  contingency.  If,  there- 
fore^ a  testator,  by  a  will  made  or  republished  since  1837, 
bequeaths  personal  estate  to  A.,  and  in  case  he  shall 
die  without  issue  then  to  B.,  A.  will  not  take  the  abso- 
lute interest  (as  formerly),  from  the  ulterior  gift  being  void; 
but  A.  will  take  a  vested  interest  in  the  personalty  so  be- 
queathed, defeasible  in  favour  of  B.,  on  his  (A.'s)  leaving 
no  issue  at  his  death. 

Where  the  bequest  is  to  A.  expressly  for  life,  and  in 
case  of  his  dying  without  issue  to  B.,  the  construction 
seems  also  free  from  doubt.  A.  will,  according  to  the 
newly  enacted  doctrine,  take  a  life  interest  in  any  event, 
and  B.  will  take  the  ulterior  interest,  only  in  the  event 


O)  Lamb  r.  Archer^  Salk.  225. 


{z)  Ante,  413. 
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of  A/s  leaving  no  issue ;  in  the  conyerse  event  of  A.  leav-    chap,  xliv. 
ing  issue,  the  ulterior  interest  will  he  undisposed  of. 


III.  When  it  is  intended  that  leasehold  estates  or  per-  As  to  annexing 

.        personal  to  real 

sonal  chattels,  in  the  nature  of  heir-looms,  shall  go  with  esute,  devised 

in  strict  settle* 

lands  devised  in  strict  settlement,  they  should  not  he  meat, 
simply  suhjected  to  the  same  limitations;  the  effect  of 
that  heing  to  vest  the  personal  property  absolutely  in  the 
first  tenant  in  tail,  though  he  should  happen  to  die  within 
an  hour  after  his  birth ;  and  as  the  freehold  lands  in  that 
event  pass  over  to  the  next  remainder-man,  a  separation 
between  them  and  the  chattels  takes  place ;  but  the  per- 
sonal property  should  be  limited  over,  in  case  any  such 
tenants  in  tail  (being  the  sons  of  persons  in  esse)  should  die 
under  twenty-one  and  without  inheritable  issue,  to  the  per- 
son upon  whom  the  freehold  lands  will  devolve  in  that  event ; 
or,  which  is  the  more  usual  mode,  the  personalty  should 
be  subjected  to  the  same  limitations  as  the  freeholds,  with 
a  declaration  that  it  shall  not  vest  absolutely  in  the 
tenant  in  tail  until  twenty-one,  or  death  under  that  age, 
leaving  issue  inheritable  under  the  entail.  Whether  the 
Courts  are  authorized  to  put  this  construction  upon  a 
direction  that  the  chattels  shall  go  with  the  lands  so  long 
as  may  be,  or  so  long  as  the  rules  of  law  will  permit,  has 
been  vexata  quaestio.  Lord  Hardwicke^  in  Gower  v.  Gros- 
venoT  (a),  expressed  an  opinion  in  the  affirmative,  but  this 
has  been  considered  as  overruled  by  Fdey  v.  Bumell  (i), 
and  Vaughan  v.  Burslem  (c),  where  Lord  Thurlow  held 
that  the  property  vested  absolutely  in  the  tenant  in  tail 
on  his  birth.     The  doctrine  was  much  canvassed  in  the 


(a)  3   Barnard,   64.      See   also         {h)  1  B.  C.  C.  274. 
Trafford  y.  Traffardy  3  Atk.  347.  (c)  3  B.  C.  C.  101. 
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CHAP.  xLiv.  Honse  of  Lords  in  the  case  of  The  Duke  of  Newcastle  v. 
Countess  of  Lincoln  {(T^j  which  arose  on  marriage  articles; 
but  the  Duke  having  attained  his  majority  before  the  case 
arrived  at  a  hearing,  was  entitled  quacunque  via.  Lord 
Eldon^  however,  entered  into  a  full  examination  of  the 
authorities ;  his  own  opinion  being,  that  the  question  was 
concluded  by  Lord  Thurloufs  decision,  on  which  point  he 
appears  to  have  differed  from  Lord  Erskme^  the  then 
Chancellor. 

{d)  3  Yes.  387;  ^.  (7.  in  Dom.  Proc.  11  Yes.  218. 


509 


CHAPTER  XLV. 

WHAT  WORDS  WILL  CHARGE  REAL  ESTATE  WITH  DEBTS 

AND  LEGACIES. 


I.  IdMliiy  of  R€al  BOaU  to  Simple 
Contract DeUi.  Wketheri^arped 
by  a  general  Direction  tn  a  Will 
that  JDebtB  ehall  be  paid.  Die- 
Unction  where  a  specific  Fund 
is  appropriaUd  ; — where  the  Di- 
rection is  to  Executors  f  being  or 


not  being  Devisees,  Whether 
Legacies  chargeable  by  same 
Words  as  DebtSy  S^c. 
II,  Whether  Direction  to  raise  Mo- 
ney out  of  Rents  and  Profits  aur 
thorises  a  Sale, 


1.  By  the  common  law  of  England,  the  real  estate  of  a    chai>>  xlv. 
deceased  peison  was  not  liahle  to  answer  his  simple  con-  ^^^^ 
tract  debts,  no  action  being  maintainable  against  the  ^ISS.''*^ 
heir  in  respect  of  descended  assets,  except  by  creditors 
whose  debts  were  constituted  by  an  instrument  under  seal, 
i.  e.  a  specialty  obligation ;  and  not  even  then,  unless  an 
intention  to  charge  the  heir  of  the  debtor  were  distinctly 
indicated ;  and  the  claim  of  a  specialty  creditor  did  not 
extend  to  copyholds  (a);  nor  did  it  extend  to  devised  free- 
holds, until  the  act  of  3  &  4  William  &  Mary,  c.  14,  gave 
a  right  of  action  against  the  devisee  of  the  debtor,  con- 
currently with  the  heir,  to  a  certain  class  of  specialty 
creditors,  namely,  those  whose  demands  were  recoverable 
by  an  action  of  debt. 

The  first  relaxation  of  this  rigid  doctrine  (so  adverse  to  &*•*.  47  G«6.  s, 
the  policy  of  a  great  commercial  country)  was  the  act  of 
47  Geo.  3,  c.  74,  which  let  in  the  claims  of  the  simple 


(a)  Parker  y.  Dee,  2  Ch.  Cas.  201. 
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CHAP.  xLv.    contract  creditors  of  a  deceased  person  upon  the  real 
assets,  i.  e.  the  freehold  estates,  if  the  debtor  was  at  the 
time  of  his   decease  (d)  subject  to  the  banknipt  laws. 
This  act  was  the  fruit  of  the  persevering  exertions  of  Sir 
SamuelRomiUtfj  whose  labours  in  this  righteous  cause  are 
well  known,  and  was  all  that  those  exertions  were  able  to 
wring  from  the  legislature  of  that  day.     But  what  was 
denied  to  the  zealous  advocacy  of  this  able  and  upright 
lawyer,  was  conceded,  without,  it  is  believed,  a  dissentient 
voice  by  the  Parliament  of  William  the  Fourth, — a  striking 
illustration  of  the  change  which  public  opinion  had  under- 
3  &  4  wui.  4,    gone  on  this  subject.     The  act  of  3  &  4  Will.  4,  c  104, 

c   104 

provided,  that  after  the  29th  of  August,  1833,  when 
any  person  should  die  seised  of  or  entitled  to  any 
real  estate  which  he  should  not  by  his  last  will  have 
charged  with  or  devised  subject  to  the  payment  of  bis 
R^ai  estates  to   dcbts,  the  samo  should  be  assets,  to  be  administered  in 

be  assets  forpay- 

ment  of  debts    courts  of  cquity,  for  the  payment  of  the  just  debts  of  sudi 
trMt!°^  person,   as   well  debts  due  on  simple   contract  as  on 

specialty ;  and  that  the  heir-at-law,  customary  heir  and 
devisees  of  such  debtor,  should  be  liable  to  all  the  same 
suits  in  equity  at  the  suit  of  any  of  the  creditors,  whether 
by  simple  contract  or  by  specialty,  as  the  heir-at-law  or 
devisees  were  theretofore  liable  to  in  respect  of  freehold 
estates  at  the  suit  of  creditors  by  specialty  in  which  the 
Priority  re-  hcirs  wcre  bound  ;  but  the  creditors  by  specialty  in  which 
^ty  craditon.  the  hcirs  wcrc  bound  were  to  be  paid  before  creditors  by 

simple  contract  or  by  specialty,  in  which  the  heirs  were 

not  bound. 

PiflTerence  of         During  the  period  when  real  estate  was  not  liable,  unless 

enactment  and    charged  by  its  dcccased  owner,  to  pay  his  simple  contract 

^     ^      '    debts,  of  course  it  was  a  question  of  importance  (and 

{h)  HUehin  v.  BenneU,  4  Madd.  180. 
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sometimes  too  of  no  small  difficnlty)  to  determine  whether  chap,  xlv. 
soch  charge  were  in  point  of  fact  created  by  the  will  of 
the  debtor ;  and  this  question  is  not  wholly  precluded  by 
the  recent  enactment;  for  it  will  be  obseryed  that  the 
statute  does  not  interfere  with  the  general  rule  regulating 
the  priority  between  creditors  by  specialty  binding  the 
heirs  and  other  creditors,  a  specialty  creditor,  whose  secu- 
rity binds  the  heirs,  having  precedence  over  a  creditor  by 
simple  contract  or  by  specialty  not  binding  the  heirs,  in 
the  administration  of  assets  under  the  act ;  while,  on  the 
other  hand,  under  a  general  charge  both  classes  of  cre- 
ditors come  in  pari  passu.  Another  difference  is,  that  under 
the  statute  the  creditors  have  not  (as  in  the  case  of  an 
actual  charge)  any  lien  on  the  estate  (c).  If,  therefore,  it 
is  parted  with  by  the  heir  or  deyisee  before  the  creditor 
has  pursued  his  remedy,  the  estate  cannot  be  followed ; 
though  the  creditor's  lien  under  an  actual  charge  is  of  no 
great  value  to  him,  since  it  does  not  prevail  against  a  bona 
fide  purchaser  for  a  pecuniary  consideration;  the  well- 
known  rule  being  that  such  purchasers  are  not  bound  to 
see  their  money  applied  in  payment  of  debts  under  a  gene- 
ral charge  (d).  Hence  it  is  obvious  that  the  inquiry  whe- 
ther real  estate  is  or  is  not  charged  with  debts  by  certain 
expressions  in  a  will  is  still  important,  even  in  regard  to 
the  wills  of  testators  dying  since  the  29th  of  August,  1833. 

Whether  a  general  direction  by  a  testator  that  his  debts  General  direc. 
shall  be  paid  charges  the  real  estate  with  the  payment,  sboibepafd. 
is  a  point  which  has  been  much  agitated  from  an  early 
period. 

In  an  anonymous  case  in  Freeman  (e),  it  was  held  that  Cases  in  wUch 

lands  held  noi 
to  be  charged. 

(c)  4  My.  &  Cra.  268.  to  both,  and  even,  it  aeems,  to  an- 

(d)  3  Sag.  Vend.  &  P.  lOth  ed.     nuities. 

154.    And  where  debts  and  legacies         (0)  Freem.  Ch.  Ca.  192. 
are  charged,  the  exemption  extends 

VOL.  II.  I*  I* 


512  WHAT   WILL   CHARGE   REAL   ESTATE 

CHAP.  xLv.  the  land  was  not  charged  in  such  cases ;  "  for,  if  that 
should  be  so,  the  debts  of  every  testator  would  be  charged 
upon  his  land,  for  there  are  but  few  wills  but  haye  some 
such  expressions,  whereby  the  testator  desires  his  debts  to 
be  paid." 
Expressions  A  similar  doctrine  was  propounded  in  Eyles  y.  Cory  {a) ; 

which  have  been  ,  , 

held  to  charge,   but  it  scems  to  be  irreconcilable  ynth  that  of  numerons 

other  early  authorities,  in  which  a  direction  for  the  pay- 
ment of  debts  generally,  or  (though  this  is  certainly 
stronger)  for  the  payment  of  them  out  of  the  testator's 
estate^  has  been  held  to  onerate  the  real  estate  devised  by 
the  will. 

••  My  debit  be-      Thus,  in  Newmau  y.  Johnson  (A),  where  the  testator 

ingfirtt  de- 
ducted, I  devise  said,  *'  Mv  debts  and  legacies  being  first  deducted^  I  devise 

all  my  estate/' 

&c.  all  my  estate,  both  real  and  personal,  to  J.  S. ;"  Lord 

Nottingham  held,  that  it  amounted  to  a  devise  to  sell  for 
payment  of  debts. 

"  First  I  wiu         So,  in  Bawdier  v.  Smith  (e),  where  a  testator  devised  as 

that  all  my 

debts  be  paid,"  foUows : — "  As  to  mv  temporal  estate  wherewith  God  hath 

"alsoIdcYise,"  .7  ^ 

&a  blessed  me^  I  give  and  dispose  thereof  as  foUoweth :  Firsts  I 

will  that  all  my  debts  be  jusQy  paid  which  I  shall  at  tny 
decease  owe ;  also  I  devise  all  my  estate  in  6.  to  A.'* 
This  was  all  the  real  estate  the  testator  had ;  and  it  was 
held  that  the  will  charged  it  with  the  debts. 

Similar  expres-       Aud^  in  Trott  V.  Vcmon  (At),  where  a  testator  devised 

in  these  words : — ^*  Imprimis^  I  will  and  devise  that  aU  nn/ 
debts^  legacies^  and  funeral  eapenses^  shall  be  paid  and  satis- 
fied in  the  first  place:  Item,  I  give  and  devise;"  and 
then  proceeded  to  dispose  of  his  real  and  personal  estate : 
Lord  Chancellor  Cowper  held,  that  the  testator  having 

{g)  1  Vem.  457  \  S.C.l  £q.  Ca.  (t)  Pre.  Ch.  264.  See  also  Cboiiitf 

Ab.  196,  pi.  3.  v.  6M6fOfi,  1  B.  C.  C.  27a 

(A)  1  Vem.  46;  S.  €.  1  Eq.  Ca.  (*)  Pre.  Ch.  430;  1  Vera.  706; 

Ab.  197,  pi.  1.    And  see  HarrU  y.  1  Eq.  Ca.  Ab.  196,  pi.  6,  i&  CI    See 

IngUdew^^V.  W.91;  Davia  v. Our-  also  Bcaekcroft  v.  Bcaekeroft. 
diner,  2  P.  W.  187. 


noD. 
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willed  his  debts,  &o.,  to  be  satisfied  in  the  first  place,    chap,  xlv. 
these  words  most  be  intended  to  give  a  preference  to 
those  purposes  to  any  other  whatever ;  and  he  held  the 
real  estate  to  be  charged. 

Again,  in  Harris  v.  Ingledew  {t)j  where  the  testator  ''Astomj 
said,  ^  As  to  my  worldly  estate,  my  debts  being  first  satis-  mydeltt  bnnff 
fied^  I  devise  the  same  as  follows,"  and  then  proceeded  to  &^' '"       ' 
devise  certain  freehold  and  leasehold  lands ;  Sir  J.  JekyJi, 
M.  R.,  held,  that  nothing  was  devised  nntil  the  debts 
were  paid.     He  thought  it  would  have  been  sufilcient, 
though  the  word  '*  first "  had  been  omitted. 

So,  in  ffattan  v.  Nichol  (m\  where  the  testator  com-  Lands  chargtMi 
menced  his  will  thus : — **  As  to  the  worldly  estate  with  dfre^on, 
which  it  hath  pleased  God,  in  His  abundant  goodness,  to  Lr^dHbto^!^' 
bless  me,  I  give,  devise,  and  dispose  thereof,  as  followeth :  Jj  ihe  fint  ^^ 
— ImprimiSy  I  wiU  that  the  charges  of  my  funeraly  and  all  ^m  wmc^* 
ddAs  which  shall  be  owing  by  me  at  the  time  of  my  deaths  be 
jusdy  paid  and  satisfied^  especially  that  due  to  my  poor 
carriers,  which  I  will  shall  be  discharged  out  of  the  first 
money  of  mine  that  shall  be  received ;"  and  then  he  pro* 
ceeded  to  devise  his  real  estate  to  certain  uses.     Lord 
TaJUnd  held,  that  the  debts  were  well  charged  upon  the 
real  estate. 

Again,  in  Stangor  v.  Tryon  (n),  where  the  words  were,  "  in  the  first 
**/»  the  first  placCy  I  will  that  all  my  just  debts  and  funeral  dfSyjnst 
expenses  befiMy  paid  and  satisfied;*^  and  the  testator  then  p^. 
devised  copyhold  lands:  Sir  T.  SeweU^  M.  R,,  held  the  copy- 
holds liable  to  the  debts.   The  case  oiKay  v.  Toumsend{o)f 
decided  about  the  same  period,  is  to  the  same  effect. 

In  Legh  v.  Earl  of  Warrington  (p),  a  testator  thus  Debts  to  be  paid 
commenced  his  will :  "  As  to  my  worldly  estate  which  it  tau.**^  "*^ 

(0  3  P.  W.  91.  TroU  V.  Venum,  2  Vera.  709. 

(m)  Cases  temp.  Talb.  110.  (o)  Ibid. 

(n)  See  Mr.  Baiihl^s  note   to         (p)  1  B.  P.  C.  Toml.  Ed.  611. 

LL2 
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hath  pleased  God  to  bestow  upon  me,  I  give  and  dispose 
thereof  in  manner  following ;  that  is  to  aabj^lmprimisj  I  will 
that  all  my  debts,  which  I  shall  owe  at  the  time  of  my  de- 
cease, be  discharged  and  paid  aid  of  my  estate  {p) ;"  and  he 
then  proceeded  to  dispose  of  his  real  and  personal  estate, 
expressly  charging  the  former  with  an  annuity.  It  was 
contended,  that  these  were  merely  the  usual  introdnctorj 
words,  and  did  not  indicate  an  intention  to  charge  the 
real  estate ;  but  the  House  of  Lords,  affirming  a  decree 
of  Lord  Kinfff  held  the  real  estate  to  be  charged. 

This  case  has  always  been  regarded  as  a  leading  au- 
thority.  It  was  recognised  by  Lord  ffardtoicke  in  the  case 
of  the  Earl  of  Goddphin  v.  Penneck  (y),  and  by  Lord 
Loughborough  in  Williams  v.  Chitty  (r). 
simpiedirection      So,  in  Kentish  y.  Kentish  {s\  where  the  testator  said, 
In  the  first  place  <<  Firsty  I  wHi  thot  oU  mjf  just  debts  shall  in  the  first  place 
^  '  be  paid  and  satisfied.     Item — I  give  and  bequeath ;"  and 

went  on  to  devise  his  real  estate;  Btdler^  J.,  held  it 
to  be  charged. 
Lordi4/«m/«y'f      In   Kightky  V.  Kighdey  {t\  too,  Sir  R.  P.  Ardea, 
^^^ofagene-  M.  R.,   assumed  that  debts  were  charged  on  the  real 

estate  by  the  words,  "  First,  I  will  and  direct  that  all  my 
legal  debts,  legacies,  and  fdneral  expenses,  shall  be  folly 
paid  and  satisfied,"  which  were  followed  by  a  direction 
to  the  testator's  executors  about  his  funeral,  and  a  devise 
of  his  lands.  But  the  legacies  {u)  he  held  were  not 
charged  by  these  words. 
*' After  pa^^  So,  in  ShoUcToss  V.  Finden  (.r),  where  a  testator  began 
ifcftto,"  &c. "  I  his  will  thus :  "  After  payment  of  my  just  debts^  fmeral 

bequeath,"  dec, 

(j>)  These  words  are  added  from  a  doctrine,  it  has  been  omitted, 
manuscript  report  stated   by  Mr.         (r)  3  Ves.  652. 
BeUy  in  his  Supplement  to  Ves.  sen.         (t)  8  B,  C.  C..167. 
341.  (0  2  ^^-  j^-  328. 

{q)  2  Ves.  sen.  271.    As  this  case         (u)  As  to  the  distinction  between 

is  rather  loosely  stated,  and  seemed  them,  see  post,  p.  531. 
very  little  to  illustrate  the  general         («)  3  Ves.  739. 
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e^vpenseSf  and  the  ejppenses  oftheprobaie  hereof  {y\  as  like-  chap. 
wise  of  my  testamentary  articles,  I  give  and  bequeath 
unto"  H.  £50,  "  and  as  to  such  expectancies  in  fee,"  &c. ; 
and  the  testator  then  proceeded  to  devise  his  interest  in 
certain  lands :  Sir  R.  P.  Arden^  M.  R.,  held,  that  the  real 
estate  in  question  was  charged  with  the  debts.  The  words 
'^  after  payment  of  my  debts,"  he  said,  meant  that  the 
testator  would  not  give  any  thing  until  his  debts  were 
paid. 

With  singular  inconsistency,  however,  the  same  learned 
Judge,  in  Hardey  v.  HwrU  {z)^  assumed,  in  the  discussion 
of  another  question,  that  a  general  direction  by  a  testa- 
tor  that  his  debts,  funeral  and  testamentary  expenses, 
should  be  paid,  was  a  direction  to  his  ewecutors^  the  per- 
sons who  take  the  personal  estate,  to  pay  them. 

In  Williams  v.  Chitty  (a),  a  testator  ordered  and  di-  Mm  dinetion 
rected  all  his  just  dd>ts  and  funeral  expenses  to  be  first  ahooid  be  paid. 
paid;  and  then  proceeded  to  devise  his  real  estate.  Lord 
LoughborougKs  first  impression  was,  that  the  real  estate 
was  not  charged ;  but  he  ultimately  came  to  a  different 
conclusion  upon  the  authorities,  which  he  considered  had 
established  the  rule,  **  that  wherever  there  is  mention  of 
debts  in  a  will,  and  that  ¥dll  devises  real  estate,  that 
shall  throw  the  debts  upon  the  real  estate." 

Next,  in  chronological  order,  is  the  case  of  Clifford  v.  « i  wui  that  mj 
Lewis  (b\  where  a  testator  commenced  his  will  by  saying,  <?fal  paidL*" 
'*  I  will  and  direct  that  my  jmt  debtSy  funeral  and  testa- 
mentary e^ppenseSy  be  paid  and  saiisfiedr  He  then,  after 
some  recitals,  bequeathed  an  annuity  to  his  wife,  charg- 
ing his  real  estate  in  certain  counties  therewith;  and 
Invent  on  to  dispose  of  the  rest  of  the  real  and  personal 

{y)  For  a  similar  expressioiiy  see  {z)  6  Ves.  545. 

Batsm  y.  Lindegreeny  2  B.  C.  C.  94;  (a)  3  Ves.  545. 

lOdney  v.  Coiumaier,  12  Ves.  1S6,  (b)  6  Madd.  313. 
post. 
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CHAP.  XLT.    estate.     Sir  J.  Leach^  V.  C,  fiaid,  "  The  question  is, 
whether  the  expression  with  which  he  has  commenced 
his  will  imports  a  general  and  primary  purpose  that  the 
payment  of  his  dehts,  funeral  and  testamentary  expenses, 
should  precede  the  subsequent  dispositions  which  he  has 
made  of  his  property.    In  Finch  t.  HaUersletf  (c),  the  will 
began  thus :  ^  Firsts  I  direct  that  my  debts,  &c.  &C.,  be 
paid.'     In  Legh  v.  WarringUmi  ^  Imprimis^  I  direct  my 
debts  to  be  paid.'     Both  these  wills  must  be  read  thus: 
*  In  the  first  places  I  direct  my  debts  to  be  paid.'    This 
testator  has  in  fact  first  directed  his  debts  to  be  paid ; 
and  I  cannot  attribute  to  him  a  different  intention,  be- 
cause, in  the  form  of  ike  eapressiony  he  hafi  not  remarked 
that  it  was  in  the  first  place,^^ 
Remarks  upon        Sir  John  Lcoch  here  seems  to  have  treated  the  ques- 
Lewis.  tion  before  him  as  lying  within  a  very  narrow  compass, 

namely,  whether  a  direction  inserted  at  the  commence- 
ment of  the  will  was  equivalent  to  an  express  direction 
to  pay  ''  in  the  ISrst  place ;"  though  it  is  not  a  little  sin- 
gular that,  on  a  subsequent  occasion  ((f),  the  same  learned 
Judge,  when  the  Master  of  the  Rolls  referred  to  the  case 
of  Clifford  V.  LewiSj  as  distinguished  from  the  one  before 
him  by  the  circumstance,  that  the  testator's  debts  were 
directed  in  the  first  place  to  be  paid.  In  some  of  the 
early  cases,  undoubtedly,  reliance  was  placed  on  expres- 
sions of  this  nature ;  but  most  of  them  proceeded  upon  the 
broad  ground  that  a  general  direction  that  debts  should 
be  paid  with  or  without  such  concomitant  expr^nioDS) 

Circomttanoe  (c)  Cit.  7  Ves.  211,  stated  3  Russ.      of  the  devisee  being  appointed  exe- 

ofdevisM being  345   ^     rj^^  testetor  said,  "First,      cntrix  was,  in  Pmodl  y.  Bcbmi,7 
appointed  exe-  '  j  »  — 7  » 

cntrix.  I  will  that  my  debts  and  funeral      Vee.  211,  considered    by  Sir  W. 

expenses  to  the  amount  of  £20  be  Cfranty  as  the  ground  of  the  deci- 

paid,"  and  then  devised  his  real  es-  sion. 

tate  to  his  wife  for  life,  whom  he  ap-  (d)  See  Douce  t.  Ltufy  Tonrii^ 

pointed  executrix.   The  circumstance  ton,  2  Myl.  &  Keen,  600. 
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and,  whatever  was  its  position  in  the  will  {e)y  chained  the    chap,  xlt. 

real  estate.     The  words  **  in  the  first  place/'  indeed,  as 

here  used,  it  is  submitted,  are  merely  introductory  words 

of  form,  denoting  the  conunencement  of  the  testamentary 

act  (/),  or,  if  they  have  any  meaning,  only  denote  the 

order  of  payment,  not  the  fund  out  of  which  payment  is 

to  be  made. 

Some  stress  certainly  was  laid  on  a  phrase  of  this  nature  As  to  debti 
in  the  subsequent  case  of  Ronalds  v.  FeUham  {g\  where  a  to  be  pud 
testator  commenced  his  will  in  these  words :  ^^  First,  I  direct  um  fint  pboe. 
all  my  just  debts  and  funeral  expenses  to  be  fully  paid  and 
satisfied ;  and  then  proceeded  to  dispose  of  all  his  copy- 
hold, freehold,  and  leasehold  estates,  and  all  his  other 
property,  among  his  wife  and  children.     Sir  T.  Plumer^ 
M.  R.,  held,  that  the  real  estate  was  charged,  observing, 
in  reference  to  the  argument  upon  the  word  "  first,"  in 
this  will  being  nothing  more  than  the  ordinary  technical 
form  of  introductory  words,  that  here  it  was  not  followed 
by  other  words  denoting  succession,  such  as  secondly, 
thirdly,  &c. 

But  a  more  sensible  view  of  this  point  was  taken 
by  Sir  L.  SfiodweBf  in  the  case  of  Graves  v.  Graves  (A), 
where  his  Honor  said,  ''  I  do  not  think  that  the  chaise 
is  made  to  rest  on  the  mere  circumstance  that  the  tes- 
tator has  used  the  words  *  imprimis,'  or,  ^  in  the  first 
place  f  for,  if  a  testator  directs  his  debts  to  be  paid, 
is  it  not,  in  effect,  a  direction  that  his  debts  shall  be  paid 
in  the  first  instance  ?" 

In  the  case  of  Irvin  v.  Ironmonger  (i),  we  have  an- 
other instance  of  real  estate  being  held  to  be  charged 

(e)   That   the   position  of  such  161. 

clauses  is  immaterial,  see  Ridout  y.  (g)  1  Turn.  &  Russ.  418. 

I>moding,    I    Atk.  419 ;    Clari  v.  (A)  8  Sim.  65. 

SeweOy  2  Atk.  96.  (0  2  Russ.  &  MyL  681. 

(/)  See  Beeston  v.  Boothy  4  Madd. 
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CHAP.  xLv.  by  a  general  direction  at  the  commencement  of  the  will 
without  the  words  '^  in  the  first  place,"  and  that  too 
bj  Sir  John  Leadi,^  whose  reliance  on  such  words  bas 
been  already  the  subject  of  comment ;  though  his  Honor 
certainly  does  not  appear  to  have  uniformly  maintained 
the  efficacy  of  a  general  direction,  as  appears  by  the 
case  of  D(mce  v.  Lady  Torrington  (A),  where  the  testa- 
tor, after  directing  all  his  just  debts,  funeral  and  other 
Real  ertate  held  incidental  cxpeuses,  to  be  paid  with  all  convenient  speed 
chiirgedby        after  his  decease,  and,  confirming  his  marriage  settle- 

general  intro-  , 

doctorj  words,  ment,  dovised  all  his  real  estate  to  trustees  (whom  he 

also  appointed  executors)  and  their  heirs,  upon  trust  to 
pay  his  wife  an  annuity,  and  upon  the  further  triists 
therein  mentioned.  By  a  codicil,  the  testator  directed 
that  his  trustees  should,  out  of  the  rents  arising  from 
one  of  his  estates,  pay  his  wife^s  annuity,  and  also  an 
annuity  to  his  son,  and  apply  the  surplus  in  discharge  of 
the  simple  contract  debts  owing  by  him  (the  testator). 
One  question  was,  whether  the  other  estates  were  charged 
with  the  testator^s  debts  by  the  efiSsct  of  the  general  di- 
rection at  the  commencement  of  his  will.  Sir  J.  Leach, 
M.  R.,  decided  in  the  negative :  he  intimated  the  strong 
inclination  of  his  opinion  to  be,  that  the  introductory 
words  had  no  such  efiect,  but  that  it  was  unnecessary  to 
decide  the  question  upon  that  ground,  as  it  was  plain 
from  the  codicil  that  the  testator  did  not  intend  a  general 
charge  upon  his  real  estate,  for  by  that  codicil  he  directed 
the  surplus  only  of  a  particular  estate,  after  payment  of 
the  annuities,  to  be  applied  in  payment  of  the  simple  con- 
tract debts. 

Sir  L.  Shad-         Of  this  casc,  Sir  L.  ShadweU^  in  Grates  v.  Gra^oes  (/), 

weir*  oondem-  ji*  *ii  -^ii- 

nation  of  Dwct  obscrved,  that  it  seemed  to  have  been  an  amicable  deci- 
ringion.  siou,  and  to  havo  been  made  without  sufficient  considera- 

{h)  2  Myl.  &  Keen,  600.  (/)  8  Sim.  66. 
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tion.  Indeed,  so  far  as  it  denied  effect  to  general  intro-  chap,  xlv. 
dactoiy  words,  the  case  directly  clashes  with  the  preced- 
ing authorities,  to  which  may  now  be  added  several  more 
recent  cases,  which  preclude  all  hesitation  in  aflbming 
the  ride  to  be,  that,  subject  to  the  question  presently 
noticed,  a  general  direction  to  pay  debts,  in  whatever  part 
of  the  will  contained,  operates  to  throw  them  on  the  tes- 
tator's real  estate. 


Thus,  in  the  case  of  Ball  v.  Harris  Im).  a  will  which  Recent  caaei  in 

« • « ^ 

commenced  with  the  following  words — ^*  First,  I  direct  tmte  hdd  to  be 
all  my  just  debts,  funeral  and  testamentary  expenses,  and  gc^^wordf. 
the  charges  of  the  probate  of  this  my  will,  to  be  paid ;" 
and  then  contained  pecuniary  legacies  and  devises  of  real 
estate — ^was  held  by  both  Sir  Z.  ShadweU  and  Lord  Gotten^ 
ham  to  charge  the  testator's  real  estate. 

So,  in  the  case  of  Harding  v.  Grady  (n),  a  similar  con- 
struction was  given  by  Sir  Edward  Sugden  to  the  follow- 
ing concluding  passage  in  a  will :  '*  I  desire  that  all  my 
just  debts  be  paid  as  soon  as  conveniently  after  my 
decease."  In  this  case  there  veas  the  peculiarity  that  the 
will  embraced  real  estate  only,  but  the  Chancellor's  re- 
marks render  it  probable  that  his  adjudication  would  have 
been  the  same  if  the  will  had  included  personalty. 

So,  in  Parker  v.  Marchafd  (o).  Sir  JT.  Bruce,  V.  C, 
treated  it  as  clear  that  real  estate  was  charged  by  the 
following  words :  ^^  I  direct,  in  the  first  place,  all  my 
debts  to  be  paid ;"  the  will  then  proceeding  to  dispose  of 
personal,  and  ultimately  of  real  estate. 


(m)  8  Sim.  485;  8.  C.  4  My.  & 
Cra.  264.  In  this  case,  and  in  Shmo 
V.  £arrerj  1  Kee.  569,  the  doctrine 
thai  a  general  direction  to  pay  debts 
charged  them  on  the  real  estate  was 
treated  as  too  clear  for  discussion; 
the  only  contest  being  whether  such 
a  charge  conferred  an  implied  autho- 


rity to  sell  on  the  person  taking  the 
legal  estate  subject  to  certain  trusts, 
which  was  decided  in  the  affirmative. 

(n)  1  Drury  &  W.  430. 

(o)  1  You.  &  Col.  N.  C.  290;  Shaw 
▼.  Borrer^  1  Keen,  559.  See  also 
Price  V.  North,  1  Turn.  &  PhUl. 
85. 
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General  obser- 
vations upon 
the  cases. 


Such,  then,  is  the  long  line  of  cases  in  which  it  has  been 
held  that  a  general  direction  by  a  testator  that  his  debts 
shall  be  paid,  charges  them  npon  his  real  estate.    Though 
certainly  in  some  of  the  wills  there  were  expressions 
which  might  fairly  be  considered  to  sustain  the  construc- 
tion independently  of  any  such  doctrine,  it  seems  to  be 
generally  admitted  that  the  Courts  have  allowed  their 
anxiety  to  prevent  moral  injustice,  by  the  exclusion  of 
creditors,  '^  and  that  men  should  not  sin  in  their  grayes," 
to  carry  them  beyond  the  limits  prescribed  by  established 
general  principles  of  construction ;  though  Lord  Alvanl^'s 
observation  in  ShaUcross  v.  Finden  {p\  that  the  restrictiog 
the  direction  to  pay  to  personalty  renders  it  nugatoiy, 
that  being  before  liable,  is  not  without  weight. 
Absence  of  any       The  ouly  doubt  which  the  preceding  authorities  admit 
ti^n  of  ro^^y.'    of  is,  whether  a  general  direction  that  debts  shall  be 

paid  will  throw  them  on  real  estate  when  contained  in  a 
will,  the  dispositions  of  which  are  otherwise  confined  to 
personalty;  for  it  is  observable  that  in  all  the  cases  which 
have  yet  occurred  the  will  appears  to  have  embraced  real 
estate.  The  total  absence  of  any  devise  or  mention  of 
realty  would  certainly  be  a  new  feature;  though,  con- 
sidering the  strong  tendency  of  the  recent  cases  in  &voar 
of  such  charges,  it  seems  unlikely  that  any  distinction  of 
this  nature  vrill  be  established.  So  long  ago  as  the  case 
of  ShaUcross  v.  Finden  {g\  we  have  a  dictum  of  Sir  R.  P- 
Arden  which  seems  to  bear  upon  the  point  under  consi- 
deration :  *'  I  am  very  clearly  of  opinion,"  said  this  able 
Judge,  *^  that  whenever  a  testator  says  that  his  debts 
shall  be  paid,  that  will  ride  over  every  disposition,  either 
against  his  heir-ojlrlaw  or  devisee." 
Exceptions  to         The  rulc,  howcver,  seems  to  be  subject  to  two  material 

the  general  rale. 

(;>)  3  Ves.  730.  {q)  Ibid. 
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exceptions.    First,  where  the  testator,  after  generally    chap,  tllv. 
directing  his  debts  to  be  paid,  has  provided  a  specific  fund 
for  the  purpose. 

Thus,  in  Thomas  r.  BritneU  (r),  where  the  testator  first  When  testator 
ordered  all  his  debts  to  be  honourably  paid  immediately  ate/^  sl^c 
after  his  decease ;  and  in  a  subsequent  part  of  his  will  de-  debts,  &c!^ 
Tised  certain  hereditaments,  excepting  H.  and  JR.,  to  trustees, 
upon  trust,  out  of  the  money  arising  by  the  sale,  to  pay  and 
discharge  his  debts,  funeral  expenses,  and  all  legacies  given 
by  that  will,  or  any  other  writing  under  his  hand.  He 
afterwards  directed  that  H.  and  R.  should  be  in  the  first 
place  for  payment  of  the  legacies  mentioned  in  his  v^l. 
Sir  J.  Strange^  M.  R.,  held,  that  H.  and  R.  were  not  sub* 
ject  to  the  payment  of  debts.  Though  on  the  first  part, 
he  said,  the  Court  might  take  the  whole  real  estate  to  be 
charged  with  debts,  yet  as  there  was  no  express  lien  on 
the  real  by  these  general  words,  and  afterwards  the  tes- 
tator appropriated  certain  part  of  his  real  for  debts  {and 
legacies)j  and  other  part  for  legacies,  it  was  too  much  to 
lay  hold  of  the  general  words  to  say  that  the  whole  should 
be  charged  with  payment  of  debts.  It  could  be  done  only 
by  implication  on  the  general  words,  which  might  be  ex- 
plained afterwards,  and  that  implication  destroyed. 

So,  in  the  case  of  Palmer  v.  Graces  (*),  where  the  tes- 
tator commenced  his  will  with  the  following  words :  *'  In 
the  first  place,  I  direct  my  just  debts,  funeral  expenses^ 
and  the  charges  of  proving  this  my  vnll  to  be  duly  paid ;" 
and  then  proceeded  to  dispose  specifically  of  certain  free- 
hold and  leasehold  property.  The  testator  gave  to  his 
son  A.,  his  heirs,  executors,  administrators,  and  assigns, 
all  the  residue  of  his  real  and  personal  estate,  with  the 
rents  and  profits  of  his  fireehold  and  leasehold  heredita- 

(r)  2  Ves.  sen.  313.  {s)  1  Kee.  545. 
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CHAP.  XLT.  ments  up  to  the  quarter  day  next  ensuing  after  his  de- 
cease, which  rents  and  profits  he  charged  with  the  payment 
of  his  d^ts^  funeral  eapenses^  and  the  charges  ofpnmng  his 
will;  and  the  testator  appointed  A.  executor.  Lord 
Langdakf  M.  R.,  held,  that  the  real  estate  was  not 
charged  by  the  introductory  words,  as  the  general  charge 
by  implication  was  controlled  by  the  specific  charge  in 
the  subsequent  part  of  the  will. 

However,  it  is  clear,  that  a  charge  created  by  general 
introductory  words  is  not  controlled  by  a  subsequent 
passage  furnishing  conjecture  only  of  a  contrary  inten- 
tion, and  not  actually  inconsistent  with  such  charge.    As 
Not  affected  by  whcro  It)  a  tostator,   after  willing  all  his  just  debts, 

express  charge 

on  residoaiy      fuucral  expeuscs,  aud  the  charges  of  proving  his  will  to 

be  paid,  devised  real  estate,  and  gave  some  legacies,  and 
then  proceeded  to  bequeath  all  the  residue  of  the  testa- 
tor's personal  estate,  after  and  suhfect  to  the  payment  ofaB 
his  just  debts^  funeral  and  testamentary  eapenses,  and  the  Ixo- 
des thereinbefore  bequeathed.  Lord  Lyndhurst,  C,  held, 
that  the  latter  words  were  not  inconsistent  with  an  inten- 
tion to  charge  the  real  estate  as  an  auxiliary  fund ;  observ- 
ing, that  courts  of  equity  had  always  been  desirous  of  sus- 
taining such  charges  for  the  benefit  of  creditors ;  and  the 
presumption  in  favour  of  them  was  not  to  be  repelled 
by  anything  short  of  a  clear  and  manifest  evidence  of  a 
/contrary  intention. 

And  Sir  Z.  ShadweU,  V.  C,  came  to  a  similar  con- 
clusion on  a  special  and  very  inaccurately  framed  vnll  in 
the  case  of  Graves  v.  Graves  («). 

And  here,  it  should  be  observed,  that  the  doctrine  of 
the  preceding  cases  extends  only  to  charges  on  real 
estate  created  by  general  and  ambiguous  expressions ;  for, 

(0  Price  y.  AbrtA,  1  Turn.  &  PhiU.  85.  («)  8  Sim.  4a. 
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of  coarse,  a  clear  and  explicit  charge  on  real  estate  is  not    chap,  xlv. 
liable  to  be  controlled  by  an  express  appropriation  of 
particular  lands  to  the  purpose  (tv\  or  a  qaalified  charge 
of  the  real  estate  in  the  same  will  (jt). 

The  second  exception  to  the  general  rule  under  discus-  wher«  the  pay. 
sion  occurs  where  the  debts  are  directed  to  be  paid  by  ™Se  by  th^ 
ea^ecutorst  in  which  case,  unless  land  be  devised  to  them,  it  «*®^*°"- 
will  be  presumed  that  payment  is  to  be  made  exclusively 
out  of  funds  which,  by  law,  devolve  to  the  executors  in 
their  representative  character. 

Thus,  in  Brydges  v.  Landen  {y)y  where  the  testator 
commenced  his  vrill  as  follows : — ''  Imprimis,  that  all  my 
debts  and  funeral  charges  and  expenses  be,  in  the  first 
place,  paid  by  my  executria?  hereinafter  named :  then  as 
to  my  real  and  personal  estate,  I  dispose  of  aa  foUows ;" 
and,  after  making  such  disposition,  he  charged  and  made 
liable  all  his  real  and  personal  estate,  with  two  sums  of 
i&150  to  each  of  his  daughters.  All  the  cases  were  con- 
sidered by  Lord  Thurhwy  who  was  clearly  of  opinion  that 
the  real  estate  was  not  charged. 

It  is  remarkable,  that  this  decision  did  not,  in  some 
degree,  abate  the  confidence  with  which  Sir  R.  P.  Arden, 
and  Lord  Loughborough^  the  former  in  Kighiley  v. 
Kighdey  {z)  and  ShaUcross  v.  Finden  (a),  and  the  latter 
in  WiUiams  v.  Chitty  (d),  insisted  that  a  general  direc- 
tion that  debts  should  be  paid,  charged  the  real  estate, 
inasmuch  as  it  seems  to  have  been  decided  by  Lord 
ThurloWy  without  allusion  to  the  circumstance,  that  the 
direction  to   pay  was  to  the  ea^ecutors.     The  case  was 


(it)  EUiMon  v.  Air^f  1  Yes.  sen.  the  Registrar's  book,  3  Riiss.  345,  a. 

568;  Cbxe  y.BaneU^  9  Yes.  165.  {g)  Ante,  p.  514. 

(«}  CraUan  v.  OuUon^  3  Bear.  1.  (a)  Ante,  p.  514. 

(y)  Ch.  26  Jan.  1786,  31st  Oct.,  [h)  Ante,  p.  515. 
1788,  cited  3  Yes.  550,  stated  from 
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Direction  to 
executors  to 
pay  debts 
held  not  to 
charge  real  es- 
tate. 


afterwards  followed,  however,  (but  with  the  same  ap- 
parent disregard  of  this  peculiarity)  by  Sir  E.  P.  Arden 

himself. 

Thus,  in  Keeling  v.  Brown  (c),  the  words  were,  •*  Im- 
primis, I  will  and  direct  that  all  my  just  debts  and 
funeral  expenses  be  paid  and  discharged  as  soon  as  con* 
veniently  may  be  after  my  decease,  by  my  ea^ecatrix  and 
esectUors  hereinafier  named.  Item,  I  give,  deyise,  and 
bequeath  unto  J.  all  that  my  messuage,"  &c. ;  and,  after 
other  devises,  and  giving  his  wife  an  estate  for  life  in  part 
of  the  real  estate,  the  testator  appointed  his  wife  and  two 
other  persons  (who  took  no  interest  in  the  real  estate) 
executrix  and  executors*  Sir  R.  P.  Arden^  M.  R.,  said 
he  could  not,  with  all  the  disposition  he  always  felt  to 
give  such  a  construction  to  wills  as  should  make  testators 
honest,  construe  this  into  a  charge  upon  the  real  estate ; 
it  would  be  a  violence  to  all  language,  and  making  a  will 
for  the  testator. 

Again,  in  Powell  v.  Robins  (d)^  where  a  testator  first 
devised  that  all  his  just  debts  and  funeral  expenses  might 
be  satisfied  and  paid  by  his  ea^ecutors  therein  named  as 
soon  after  his  decease  as  might  be,  and  then  gave  certain 
leasehold  premises  to  his  wife,  and  afterwards  devised  a 
freehold  estate  to  his  son  D.,  and  appointed  W.  and  6. 
executors.  Sir  W.  Grants  M.  R.,  upon  the  authority  of 
Brydges  v.  Landen  («),  WiUiams  v.  Chitty  (^),  and  Ked- 
ing  V.  Brown  (A),  held,  that  this  estate  was  not  charged, 


(c)  6  Yes.  869. 

(rf)  7  Ves.  209. 

{e)  Ante,  p.  623. 

{g)  Sapra.  But  this  was  a  de- 
tennination  the  other  way,  the 
direction  heing  general,  and  not 
expressly  to  the  executors.    Lord 


LougJiborcugh*^  aigaments  at  the 
hearing,  indeed,  pointed  to  the  con- 
clusion that  it  was  not  a  charge; 
hut  he  afterwards  decided  the  con- 
trary, upon  the  authorities. 
{h)  Supra. 
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inafimtich  as  no  real  estate  passed  to  the  executors,  wlto 
were  directed  to  pay. 

Again,  in  the  case  of  WiUan  v.  Lancaster  {i\  where  a 
testator  directed  that  his  debts  should  be  paid  by  his  exe- 
cutors, and  ^*Am^'  devised  his  lands,  it  was  contended 
that  the  word  "  then  "  was  equivalent  to  after  payment  of 
the  debts  (Ar) ;  but  Sir  J.  S.  Copley,  M.  R.,  held  that  it 
was  merely  used  in  the  sense  ^i  further,  and  that  the  debts 
were  not  charges  on  the  real  estate. 

Where,  however,  the  executor  is  devisee  of  real  estate,  Distinction 

,  where  ejrent/or 

a  direction  even  to  him  to  pay  debts  or  legacies  will  cast  »  detnseeqf 

,  real  eiiaie 

them  upon  the  realty  so  devised. 

Thus,  in  the  early  case  of  Atibrey  v.  Middkton  (l), 
where  a  testator  gave  several  legacies  and  annuities,  to 
be  paid  by  his  ej?ecutor,  and  then  devised  all  the  rest  and 
residue  of  his  goods  and  chattels  and  estate  (m)  to  his 
nephew  (who  was  his  heir-at-law),  and  appointed  him  ejpe- 
cutor  of  his  mU ;  Lord  Cowper  held  the  real  estate  was 
chargeable  with  the  legacies  and  annuities  in  aid  of  the 

personal  estate. 

So,  in  the  case  of  Alcock  v.  Sparhawk  {n)  the  testator 
devised  certain  lands  to  A.  (his  heir-at-law)  and  his  heirs ; 
he  then  gave  a  legacy  to  B.  to  be  paid  by  his  executor 


(t)  At  the  RoUa,  14th  Nov.  1826, 
MS. ;  /S:  C  3  Ru88. 108.  See  also 
BraUhwaite  v.  Britain,  1  Kee.  206 ; 
but  where  it  is  observable  that  the 
direction  to  the  executors  to  pay  the 
debts,  on  which  Lord  LangdaU  re- 
lied in  his  judgment,  does  not  occur 
in  the  will,  as  reported. 

{h)  As  to  this  expresuon,  see 
ante,614 ;  also  Vol.  I.,  p.  743.  The  ar- 
gument founded  on  the  word  '<  then," 
in  this  case,  very  much  resembles 
that  which  lay&  stress  on  the  words, 


« Imprimis,"  "  in  the  first  place," 
as  to  which,  see  ante,  p.  517. 

(0  2  Eq.  Ca.  Ah.  479,  pi.  16; 
Vin.  Ab.  Chaige  (D),  pi.  16. 

(m)  As  to  the  operation  of  this 
word  to  carry  the  real  estate,  see 
ante,  Vol.  I.,  p.  667. 

(n)  2  Vern.  228;  8.  C.  1  Eq.  Ca. 
Ab.  198,  pi.  4.  See  also  Ooodright  d. 
Phipps  V.  AUen,  2  W.  Bl.  1041 ;  Doe 
d.  Pratt  V.  Pratt,  6  Adol.  &  Ellis, 
180. 
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CHAP.  xLv.    within  five  years  after  his  decease ;  and  appointed  A,  sole 
executor  of  his  will,  desiring  him  to  see  the  will  per- 
formed ;  it  was  held  that  the  legacy  was  charged  npon 
the  land  devised  to  A. 
Direction  to  So,  in  Barker  v.  Dvike  of  Denonshire  (o),  where  a  tes- 

tnisteef  for  sale 

(aiBo  ezecntore)  tator  dovisod  all  his  real  and  personal  estate  unto  and  to 
tefltotorBhouid  the  uso  of  Several  persons,  their  heirs,  &c.,  in  trust  by  sale 
ez^d  to  debto  Or  mortgage  thereof  to  pay  whatsoef)er  he  should  thereafter 
p^byhuexe^  hjf  wUl  OT  codicU  appoint.  He  then  appointed  these  per- 
^^'  sons  his  executors,  and  proceeded  to  direct  that  his  just 

debts,  fiinerai  expenses,  Sfc.  should  be  paid  by  his  executors. 
Sir  W.  Grant  held  that  this  authorized  a  sale  for  the  pay- 
ment of  debts,  though  it  was  contended  that  the  direc- 
tion being  to  the  executors,  shewed  the  intention  of  the 
testator  to  confine  it  to  personal  estate. 

Again^  in  the  case  of  Henvell  v.  Whitaker  {p),  where  a 
testator  directed  that  all  his  just  debts  and  funeral  ex- 
penses should  be  paid  by  his  executor  thereinafter  named, 
and  then  gave  all  his  real  and  personal  estate  to  his 
nephew  A.,  his  heirs,  executors,  administrators  and  as- 
signs^  and  appointed  him  executor:  Sir  J.  S.  Copley, 
M.  R.,  decided,  that  the  direction  to  the  nephew  to  pay 
the  debts  operated  to  charge  all  the  property,  both  real 
and  personal,  which  he  derived  under  the  will. 

It  is  difficult  to  reconcile  with  this  line  of  authorities 
the  case  of  Parker  v.  Fearrdey  {q),  where  a  testatrix,  hav- 
ing directed  legacies  to  be  paid  by  her  executor,  to 
whom  she  devised  all  her  real  estates  in  fee,  and  also  the 
residue  of  her  personalty,  after  payment  of  her  debts  and 
funeral  expenses,   Sir  J.  Leach,  V,  C,  held, -that   the 


(o)  8  Mer.  310.  reported  9  Law  Joum.  N.  S.  Cb,  89. 

(jp)  3  RusB.  343.    See  also  Dover         {q)  2  Sim.  &  Stu.  692. 
V.  Qregwy,  V.  C,  Dec.  18,  1839, 
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peeimiaiy  legacies  weM  not  charged  on  the  real  estate    gHAP.  «,▼. 
deyised  to  the  executor. 

As  this  case  was  prior  to,  it  must  be  considered  as  Remuic  on 
OTermled  bj,  Hentdl  t.  Whitaker,  with  which  it  is  clearly  r^il^] 
moonsistent.     Neither  Avbrey  y.  Middkton  nor  Alcoek 
T.  Sparhmok  was  cited  to,  or  noticed  by,  the  Vice-Chan^ 
ceBcr. 

And  the  circumstances  that  the  estate  given  to  the  de-  Effect  where 
risee  is  an  estate  taU^  and  the  direction  to  pay  the  debts  p^d bytemmt 
is  conneeted  by  juxta-position  with  the  bequest  of  the  ^     ' 
personalty  and  the  appointment  of  executor,  and  sepa- 
rated by  sereral  intervening  sentences  from  the  devise  of 
the  lands,  are,  it  seems,  immaterial. 

Thus  in  Clofwdsley  v.  Pdham  (r),  where  a  testator  de- 
vised land  to  A.  and  the  heirs  of  his  body,  remainder  over ; 
and  in  another  part  of  his  will  gave  to  A.  all  the  personal 
estate,  and  appointed  him  executor,  wiUing  him  to  pay  the 
iestatar^s  debts;  it  veas  held  that  the  real  estate  vras 
charged. 

It  is  not  equally  clear,  however,  that  a  direction  to  an  when  by  te-   ' 
executor  to  pay  debts  would  have  the  effect  of  charging  "" 
lands  devised  to  him  Jbr  life  only.     Undoubtedly,  in  Finch 
T.  ffaOersley  («),  the  real  estate  was  held  to  be  charged 
under  circumstances  of  this  nature;  but  it  does  not  appear 
that  the  fact  of  the  executrix  being  a  devisee  for  life  of 
the  real  estate  had  any  influence  upon  the  Court ;  and  as 
the  case  vras  decided  when  a  general  direction  to  an  exe- 
cutor to  pay  debts  might  possibly  have  been  considered 
finfSicient  to  charge  th^n  upon  real  estate  not  devised  to 
the  ewecuim  (the  doctrine  upon  the  subject  being  more 
lax  and  the  distinctions  less  defined  than  at  present),  the 

(r)   1  Vera.  411;  &  a  1  Eq.  Ca.  Ab.  197,  pi.  2.  («)  3  Rubs.  945,  n. 

VOL.  II.  M  M 
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derisee  ia  one 
of  several  eie* 
cuton. 


case  cannot  be  relied  on  as  im  authority  ion  the  point 
above  suggested. 

It  is  quite  clear,  however,  that  a  limited  estate  devised 
to  one  of  several  execntors  in  the  testator's  lands  will  not 
be  charged  with  debts,  under  a  direction  to  the  execntors 
to  pay  them  {t).  Indeed  snch  is  dearly  the  rule  even 
where  an  estate  in  fee  is  devised  to  one  of  several 
executors. 

Thus,  in  the  case  of  Warren  v.  Davies  {u\  where  a 
testator  directed  that  his  debte  and  legacies,  funeral  ex- 
penses and  testamentary  charges,  should  be  paid  by  his 
executors  thereinafter  named ;  and  after  directkig  certain 
real  estates  to  be  sold  by  his  executors  -on  the  decease  of 
his  wife,  he  devised  certain  messuages  and  lands  to  his 
son  Thomas  Davies,  in  fee,  and  gave  him  the  residue  of  his 
real  and  personal  estate.  The  testator  appointed  Thomas 
Davies  and  another  executors.  Sir  J.  Leach^,  M.  R.,  held, 
that  the  estate  Revised  to  Thomas  Davies  was  not  to  be 
considered  as  charged  with  the  debts  and  l^acies  directed 
to  be  paid  by  the  executors,  merely  because  the  devisee 
happened  to  be  one  of  the  executors.  And  the  same  rule 
seems  to  have  been  acted  upon  by  the  same  learned  J  adge, 
though  without  any  distinct  recognition  of  this  gionnd 
of  decision,  in  the  subsequent  •case  of  Wasae  v.  Jfes" 
lington  (of). 

Where  a  testator  gives  his  real  and  also  his  personal 
estate,  after  payment  of  debts,  &c.,  it  is  sometimes  a 
question  whether  these  words  extend  to  chaige  both  the 
preceding  snbjecto  of  gift,  or  apply  (miy  to  the  imme- 
diate antecedent,  namely,  the  personal  estate. 

Thus,  in  the  case  of  Withers  v.  Kennedy  {t/)^  where  a 


{t)  See  Keeling  v.  Brmpfiy  5  Yes. 
S59. 

(«)  2  Myl.  &  Keen,  49. 


(x)  3  Myl.  &  Keen,  4d5. 
(y)  2  Myl.  &  Keen,  C07. 
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testator,  after  bequeathing  to  bis  -wife  certain  effects,  gave,     chap,  xlv. 
devised,  and  bequeathed  all  his  freehold,  copyhold,  and  ^^[^^^^^1^ 

leasehold  estates  whatsoever  and  wheresoever,  and  all  the  ^^^P!?*^!"]? 

'  rab)«rto  of  dig- 

residue  of  his  j>ersonal  -estate  and  effects,  after  pcn/ment  'of  pontion. 

his  just  debts  and  his  funeral  eapensesy  and  the  charges  of 
procing  his  toUlj  and  of  carrying  the  ^trusts  thereof  into  ewe-' 
cutiony  ito  trustees,  their  heirs,  executors,  and  administra- 
tors, upon  trust  for  his  wife  for  life,  wdth  oth^  limitations 
over;  it  was  contended,  that  the  personad  estate  being 
the  natural  fund  for  the  payment  of  debts,  it  was  a  more 
obvious  and  natural  construction  to  refer  ithese  words  to 
the  immediate  rather  than  .the  more  remote  lantecedent ; 
that  more  remote  antecedent  being  a  species  (of  property 
not  legally  liable  to  debts ;  but  Sir  J.  Leachy  t/L  H., 
though  he  admitted  that  theexpression  in  the  will  afforded 
some  colour  to  .this  argument,  .considered  that,  in  plain 
construction,  the  words  in  question  were  to  be  referred 
to  the  freehold,  copyhold,  and  leasehold  property,  as  well 
as  to  the  personal  estate.  His  Honor  considered  it  to  be 
an  objection  to  the  opposite  construction,  that  it  imprited 
to  the  testator  the  intention  of  exempting  his  (lease- 
holds from  .the  payment  of  his  debts,  &c^  which  species 'of 
property  was  by  law  subject  to  .them. 

In  Kidney  v.  Coussmaker  (2:),  the  question  was  mnch 
contested,  whether,  whece  a  testator  devises  lands  in  trust 
to  be  sold,  declaring  that  the  produce  shall  go  in  the 
same  manner  as  the  personal  estate,  :and  .then  bequeaths 
the  personalty,  ^'  after  payment  of  his  debts,"  the  produce 
of  the  real  estate  was  by  these  words  .(which  were 
clearly  inoperative  in  regard  to  the  persendb/)  charged 
;with  the  debts.  It  was  not  necessary  to  decide  .tiie 
point. 

(jb)  1  Vea.  jim.  436 ;  8.  C.  in  Dom.  Proc.  7  B.  P.  C.  Toml.  ed.  673.   See 
also  2  Yes.  jnn.  203. 

mh2 
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OHAP.  xhw.  Where  a  testator  has  manifested  an  intentioii  to 
rai'^^'^  charge  kis  real  eflkate  with  the  pajment  of  either  debts  or 
^!edtou^dt  l^g^i^  ^6  question  sometimes  arisee^  whether  sack 
^'^'  chaige  extends  to  the  specific  as  well  as  the  residnai; 

lands>  or  is  confined  to  the  latter. 

As,  in  Sptmp  r.  Spang  (a),  where  a  testator,  after  spe- 
cifically devisii^  certain  lands  to  A.  and  other  peraons^ 
and  chaiging  his  real  and  personal  estate  with  his 
legacies^  and  then  bequeathing  some  pecmiiaij  legacies, 
gare  the  residue  of  his  real  and  personal  estate  to  A. 
The  House  of  Lords,  re^eising  a  decree  of  the  Ex- 
chequer, held  the  legacies  not  to  be  charged  upon  the 
lands  specifically  devised ;  for  that,  in  construing  ehaiges 
of  this  nature^  specific  and  residuary  devises^  though,  for 
many  purposes,  goyemed  by  a  common  principle,  were  to 
be  distiagitUied;  especially  as,  im  the  case  under  consi- 
dmation,  the  testator  had  shewn  such  a  distinction  to  be  io 
his  yiew  by  derising  particular  lands  to  the  parson  whom 
he  made  residuary  deyisee. 
Charge  of  debts  Here  it  may  be  observed,  that,  in  construing  proyisions 
tracUMi."         for  payment  of  debts,  the  Conrts  are  averse  to  an  inter- 

psetation  which  would  restrict  the  provision  to  debts  sub- 
sisting at  a  given  period  during  the  life  of  the  testates ; 
and  therefore,  although  words  in  the  present  tense  gene- 
nsUy  refer  to  the  time  of  making  the  will  {b%  yet  it 
haB  been  held,  that  a  charge  of  all  the  debts,  ^  I  iace 
contracted  since  1735,"  extended  to  foture  debts  (e). 
Whether  tame       It  hss  sOmetimes  been  made  a  questbn,  whether  simi- 
chttgeiegMifls  IttT  words  wfaich  will  charge  real  estate  vrith  debts  will 
^  suffioa  to  onerate  it  with  legacies;  or  whether,  in  order  to 

throw  legacies  upon  the  land,  a  clearer  manifestation  of 

(a)  1  You.  &  Jwv.  SOO;S.aS         (h)  Aiito,VoL  1,  p,  277. 
Bligh,  N.  S.  84.  (c)  Bridgman  ▼.  IMne^  2  Atk.  20). 
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intention  is  not  requisite.     Sir  R.  P.  Arden,  M.  IL,  and    <hiap.  xl^. 

Lord  Laugkboraiiffh,  were  long  at  inae  upon  the  point ; 

the  former  maintaining,  and  the  latter  denying,  the  dm- 

tinction  {d)^  whieh,  faoweFer,  did  not  originate  with  Sir 

a.  P.  Arden;  for  it  is  to  be  traced  in  the  early  caM  of 

Dams  T.  Ga/rdiner  {e)y  where  the  testator  commenced 

his  will  thns:  ^  As  to  my  worldly  estate,  I  dispose  of  the  "  Astomy 

same  as  follows,  n^ler  my  debts  and  kpaeies  ptddf^  and  ^^Ifdebu 

then  gate  several  legacies,  adding,  **  After  all  my  legacies  paid." 

paid,  I  give  the  residue  of  my  penmal  estate  to  my  s<m,'* 

and  then  devised  his  lands :  and  Lord  Macd^fidd  held, 

that  the  legacies  were  not  a  charge  npon  the  realty;  his 

Lorddiip  observing,  that  ^  as  plain  words  are  necessary 

to  disinherit  an  heir,  so  words  equally  plain  are  requisite 

to  charge  the  estate  of  an  heir,  which  is  a  disinherison 

pro  tanto."     In  a  note  to  this  case,  the  reporter  adds, 

that,  if  there  had  been  a  want  of  assets  for  the  payment 

of  debts,  it  seems  that  the  land  would  have  been  charged 

therewith. 

The  distinction  in  question  appears  to  have  been  a  Aitodis- 
natural  consequence  of  the  extreme  length  whidi  the  tween  deiiti  and 
Courts  had  gone  in  holding  ddis  to  be  charged  by  loose  ^"^^'^^ 
and  equivocal  expressions,  the  unfiiimess  of  which,  when 
applied  to  legacies,  became  apparent,  ^'  there  being  no 
reason  (as  Sir  R.  P.  Arden  has  observed)  why  a  wp^ 
cific  devise  should  not  take  effect  as  much  as  a  pecuniary 
one  {g)r 

In  TroU  v.  Verncn  (A),  however,  and  several  of  the 
other  cases  before  stated  (i ),  in  which  debts  and  lega- 
cies were  coupled  in  one  clause,  there  is  no  mention  of 


{d)  Kightley  v.  Kigktky,  2  V«8.  jun.  328 ;  ChU^  y.  WUUam,  3  V<8.M1 ; 
Keeling  v.  Brown,  6  Ves.  361. 
(c)  2  P.  W.  187.     (ff)  3  Vee.  739.     (A)  Ante,  p.  612.    (f)  Ante,  p.  612. 
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chap; xl¥.  any  such  distinction;-  and  instances  may  certainly  be 
adduced  from  the  later  cases^  in  which  legacies  have  been< 
held  to  be  charged  upon  land,  by  expressions  of  a  charac* 
ter  scarcely  more  decisive  than  those  which  have  this 
operation  in  regard  to  debts. 

Whether  giving       Thus,  iu  Hossdl  V.  Hossdl  (A:),  where  the  testator  de- 
legacies, and  ^  ' 

^^^J^^^^^  vised  and  bequeathed  certain  legacies,  and  then  gave, 

Wv^^     VvB^VV^     ^•••^^^  ^^ 

penonai  estate^  dcviscd'^  and  bequeathed  all  hia  real  and  personal  estate 

charges  the 

legacies.  not  tiiereinbefore'  disposed  of;  Lord  Bathurst  held^  that 

the  legacies  were  charged  upon  the  real  estate. 

And  Lord  Hardwicke^  in  Brtdenell  t.  Boughton  (/), 
seems  to  have  thought  that  where  a  testator  gave  certain* 
legacies,  and  then  the  rest  of  his  estate^  red  and  personal, 
to  A.,  whom  he  appointed  executory  the  legaciies  were 
charged  upon  the  land ;  but  the  case  was  not  decided  on 
this  point. 

Blending  real         So,  in  the  casc  of  Bench  V.  Biles  (m),  where  the  testa- 

and  pergonal  , 

estote  together,  tor  gave  all  his  real  and  personal  estate  to  his  wife  for 

life,  and,  after  her  decease,  gave  various  legacies,  and  all  the 
rest;  residue,  and  refnainder  of  his  real  and  personal  estate, 
he  gave,  devised,  and  bequeathed  to  his  nephews  P.  and 
W.,  share  and  share  alike,  their  heirs,  executors^  admi-* 
nistrators;  or  assigns  for  ever.  The  case  of  Aubrey  v^ 
MiddleUm  (n)  was  cited  as  an  authority  that  the  legacies 
vfere  chaiged ;  and  Sir  John  Leacli,  V.  CI,  decided  accord- 
ingly, considering  the  intention  in  favour  of  the  legatees  to 
be  clearer  than  in  the  cited  case.  ^*  The  testator  (he^  said) 
here  gives  all  his  real  and  personal  estate  to  his  wife  for 
life,  bllending  them  together  as  one  fund  for  her  use,  and, 
after  her  death,  he  gives  several  pecuniary  legacies^  and 
then  the  rest,  residue,  and  remainder  of  his  real  and  per- 

(i)  2  Dick.  626.  (m)  4  Madd.  1€7. 

(0  2  Atk.  268,  Btoted  ante,  Vol.  1,         \n)  Ante^  p.  626. 
p.  85. 
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SMal  estate  to  his  nephew*.    He  plainly  oontinues-.  aftet    cmaf.  «»▼. 
hia  ckstfa  to  tieat  them  as  one  fundv^  '  the  rest,  lestdoe^ 
ajid  ramaander'  of  which,  after  payment  of  his  legaciei^ 
16  to*  go  to  his  nephews." 

It  should  he  remarked,  however,  that,  in  Aubreu  Y.Alid'  Remarki npon 
Hfrtonj  the  executor,  being'  the  denme  of  the  real  estate,  was 
expressly  directed  ta  pay  the  legacies   and*  annnities, 
which  haa  always  heen  b^  sufficient  to  charge-  the  real 
estate.. 

The  case  of  Hassett  v.  HasseUlo),  thou^  not  cited,  Caieof^uwii 
more  closely  resembles  Bench  t.  Biles ;  hat  even  that  was 
rather  stronger  in  favour  oi  the  charge^  from  the  oiionm- 
stance  of  there  being  no  precedent  gift  affecting  the  real 
estate,  (unless  the  legacies  were  so  considered),  to  which 
the  words  **  not  hereinbefore  disposed  of '"  couM  be  re- 
fined, though  this  expression  might  have  been  taken  to 
applj  exclusively  to  the  personalty;  reierendo  singula 
singulis.  In  Bench  v*  Biles^  os  the  other  hand,  the 
words  **  rest  and  residue "  mi^t  have  had  reference  t» 
the  preeedent  devise  of  the  real  eskate  to  the  wife*  for 
life. 

That  a  bequest  of  legacies,  followed  by  a  gift  of  all  the  whether  the 
Te9uh£e  of  the  testator^s  real*  and  personal  estates,  operates^  sid^"  after 
to  ebai^  the  entire  property  with  the  legacies,  was  again  i^^  chugee 
decided  by  Sir  J.  Leach,  in  Cole  v.  Tuner  {p};  to  which 
may  now  be  added  the  case  of  Mvrehome  v.  Scaife  {q)i 
where  a  testator,  after  bequeathing  certain  pecuniaiy 
legacies,  declared  his  will  to  be,  that  all  his  debts  and  all 
the  above  legacies  should  be  paid  within  six  months'  after 
his  decease;  and  all  the  residue  of  his  estate,  both  real  and 
personal,  lands,  messuages,  and  tenements,  the  testator 

(o)  Ante,  p.  532.         {p)  4  Rna.  S76.  {q)  2  Myl.  &  Craig,  695. 
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CHAP.  xLv.  gaTe  to  A.,  by  her  to  be  freely  possesaed  at  his  deceafle. 
It  was  held,  by  Sir  L.  ShadweH^  Y.  C,  and  afterwards 
by  Lord  Cottenham  on  appeal,  that  by  these  wcmls  tiie 
real  estate  was  charged,  as  well  with  the  legaicies  aa  the 
debts. 

It  is  worthy  of  remark,  that  neither  in  this  case,  nor 

in  Cole  y.  Turner,  was  there  any  q>ecific  devise  of  real 

estate  to  which  the  term  ^  residue  "  might  be  rrferred. 

Annuiiiei  It  may  here  be  observed,  that,  under  a  charge  of  lega- 

dbde/in  a       cios,  aunuitics  will  generally  be  included,  unless  the  tes- 

c^  arga    iegtu  ^^^  mauifcsts  au  intcution  to  distinguish  them  («),  as  by 

sometimes  using  both  words  (/). 


Direction  to  II.  It  is  clear,  that  a  devise  of  the  rents  and  profits  of 


raue  monies 


oat  of  the  renu  land  is  equivalent  to  a  devise  of  the  land  itself  and  wiU 

and  profits. 

carry  the  legal  as  well  as  beneficial  interest  therein  («) ; 
but  the  question  which  has  chiefly  given  rise  to  per- 
plexity in  reference  to  these  words  is,  whether  a  directimi 
or  power  to  raise  money  out  of  the  rents  a$ui  frqfiU 
authorizes  a  sale;  the  doubt  being,  whether,  in  such 
cases,  the  testator  or  settlor,  by  the  words  *^  rents  and 
profits,"  means  the  annual  income  only,  according  to  their 
ordinary  and  popular  signification,  or  uses  the  phrase  in 
a  more  comprehensive  sense,  as  designating  the  proceeds 
or  ** profits"  of  the  inheritance,  and,  therefore,  as  im- 
pliedly conferring  a  power  to  dispose  of  such  inhe- 
ritance. 

The  doctrine  on  this  subject  has  fluctuated ;  the  early 

(«)  Shipperdion  v.  Tower^  I  You.         (ti)  Johnam  t»  Arnold^  1  Yes. 

&  CoU.  441;  S.  C.  6  Jur.  658.  8en.  171 ;  Baines  y.  Dixon^  Id.  42  ; 

(t)  See  Nannock  v.  Hinicn^  7  Ves.  Doe  t.  LakemoHy  2  Bam.  &  Adol. 

991.  42. 
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authorities  leaning  more  to  the  rertrieted  coostnictioii 

than  the  recent  caaes.     Bat,  it  seems,  that  eren  those  where  it  an- 

thoriseB  a  sale. 

authorities  admitted  a  sale,  where  the  purpose  was  to 
pay  debts  and  legacies  (or),  or  to  raise  a  portion  by  a 
definite  period,  within  which  it  could  not  be  raised  out 
of  the  annual  rents  (y) ;  and  this  rule  was  extended  by 
Lord  Hardwicke  to  a  case  in  which  the  portions,  being 
payable  in  such  manner  as  a  third  person  should  appoint, 
might  hare  become  payable  within  a  definite  time  (z). 

It  was  held,  however,  in  the  Tery  early  cases,  that,  if  Doctrine  of 
the  portion  were  to  be  raised  out  of  the  rents  and  profits, 
without  any  specified  time  of  payment,  it  could  only  be 
raised  by  a  gradual  accumulation  of  the  annual  profits  as 
they  arose  (a). 

But  Judges,  in  later  times,  looking  at  the  inconve-  Modified  by 

•  Aa»  «  M  •        •%  •  later  cases* 

nience  of  rauong  a  large  sum  of  money  m  this  manner, 
hare  inclined  much  to  treat  a  trust  to  apply  the  rents  and 
profits  in  raising  a  portion,  eren  at  an  indefinite  period, 
as  authorizing  a  sale. 

Thus,  in  Green  y.  Belcher  (b),  Lord  Hardtoicke  stated  Lord  tfoni. 
the  rule  to  be,  that,  *' where  money  is  directed  to  be 
raised  by  rents  and  profits,  unless  there  are  other  words 


(«)  LIngm  v.  jFWer,  2  Ch.  Cas. 
206 1  Awm.y  1  Venu  104 ;  Perrf  y. 
Askham^  2  Vern.  2G;  Rawlins  t. 
Brotherson,  Exch.  1783,  oit.  2  Yes. 
jnii*  480. 

fy)  SkMon  Y.  Dormer^  2  Vern. 
310  ;  Warburton  ▼.  Warbution^  Id. 
420 ;  Jackson  y.  Farrandy  Id.  424 ; 
Qibion  ▼•  Lord  Mmi/bn,  1  Yes. 
sen.  491 ;  Okedm  y.  OMen,  1  Atk. 
550.  Some  {Nirtt  of  Lord  Hard^ 
widte^s  judgmeni  in  thia  oaae  an 
irreconcilable.  He  ia  made,  in  one 
place,  to  assnme,  that  the  portion 


was  to  be  raiBed  at  the  period  of 
vesting^  and,  in  another,  to  atate 
the  contraiy.  It  aeems  difficult  to 
support  the  latter  hypothesis.  And 
see  ffaU  r.  Carter,  2  Atk.  355. 

(i)  Qrem  ▼.  B^cher^  1  Atk.  506. 
See  also  AHan  r.  Backkmue^  2  Yes. 
&  Bea.  65,  stated  post,  p.  541. 

(a)  Traffic  v.  Askkm^  1  P.  W. 
415  ; /i9f  y.  GtT^fft,  Pre.  Ch.  583 ;  2 
P.  W.  13 ;  2  Eq.Ca.Ab.  644,  pi.  16 ; 
8.  C.  Eve^  y.  Evefyn^  2  P.  W. 
669 ;  MOis  y.  Bitnks,  3  P.  W.  1. 

(6)  1  Atk.  506. 
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ciiAF.  xLv.  to  restrain  the  meaning,  and  to  confine  them  to  the  re- 
ceipt of  the  rents  and  profits  ^  they  aocroe^  the  Coart»  b 
order  to  obtain  the  end  which^  the  party  inteanled  bjr 
raising  the  money,  has,  by  the  liberal  confltmetion  of 
these  words,  taken  them  to  amount  to  a  direction  to  sell ; 
and,  as  a  devise  of  the  rents  and  profits  will  at.  hm  pass 
the  lands  (c),  the  raising  by  rents  and  profits  is  the  same 
as  raising  by  sale." 

So,  in  Baines  y.  Dixon  (;d%  the  same  eminent.  Judge 
obseryed,  that  ^  the  Court  has  gone  by  several  gradations. 
When  any  particular  time  is  mentioned,  within,  whidi  the 
estate:  would  not  afford  the  diai^,  the  Court,  directed  a 
sale,  and  then  went  farther,,  till  a  sale  was  directed^  on  the 
words  '  rents  and  profits '  alone,  when  there  ws&  nothing 
to  exclude  or  express  a  sale  ;!*  though  hia  Lordship*  ad- 
mitted, that,  in  one  case  in  ten^  it  had  not  been-  agreeable 
to  the  testator^s  intention.  Lord  Hardwicke  held,  how- 
ever, that,  ini  the*  case  before  him^  where  legacies-  were  to 
be  paid  with  all  convenience,  as  the  profits  of  tihe  estate 
should  advance  the*  money,  the  word  **  advance"  limited 
it  tO'  annual  profits  (e). 

hoTdT%m-hw*s      The  Same  opinion^  too»  seems  to  have  been  entertained 

by  Lord  Thurhwj  who,  in  the  case  of  the  Countess  of 
Shrewsbury  y.  Earl  of  Shrewsburt/  (jr),.  said — "  If  a  term 
yras  created  to  raise  by  the  rents  and  profits,  I  should 

Lord  Bidon*s    Say  it  might  be  done  by  sale  or  mortgage  J*"    Lord  Eldon, 

also,  in  Booth  v.  BlundeH  (A),  observed,  that  he  had  nnd^* 
stood  it  to  be  ^  a  settled  rule,  that,  where  a  term  is 
created  for  the  purpose  of  raising  money  out  of  the  rents 
and  profits,  if  the  trusts  of  the  will  require  that  a  gross 

(c)<  See  ftnie^  p.  534.  mofMj  2  Atk.  104  ;  and'  6MSmw  v. 

(d)  1  Tea  Ben.  42.  Lord  Mimtfwiy  1  Yea.  Mir.  490. 

(e)  See  also  OMm  r.  OlMmy  1  (g)  1  Yea  jan;  234. 
Atk.  650 ;  Eidaut.v.  Earl  cf  Pfy-  (k)  1  Men  203. 


and 


opiDion. 
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sum  shonid  be  raised,  the  expression  *  rents  and  profits '     chap,  xw. 

will  not  confine  the  power  to  the  mere  annual  rents,  but 

the  trustees  are  to  raise  it  out  of  the  estate  itself  by  sale 

or  mortgage."     These  quotations  controvert  the  position  Position  of 

advanced  by  some  respectable  writers,  that  annual  rents 

ifi  the  primary  meaning  of  rents  and  profits ;  they  shew 

tlie  rule  of  construction  to  be  rather  the  reverse  (s)^ 

and  that  these  words  are  to  be  taken  in  their  widest 

senses  namely,  as  authorizing  a  sale,  unless  restrained  by 

the  context ;  but,  perhaps,  it  more  accords  with  the  prin-  Genena  doc- 

ciple  of  the  authorities  to  say,  that  the  signification  of  thontiei. 

the  phrase  is  governed  wholly  by  the  nature  of  the  pur- 


(t)  Vide  Mr.  Oox*s  note  to  TVa/- 
f&rd  y.Aakion,  1  P.  W.  418 ;  Mr. 
Ihathiy'snote  to  an  anonymous  case, 
1  Vem.  104 ;  and  Mr.  Belfs  supple- 
ment to  Ves.  sen.  221.  Mr.  Belfs 
obflervatibn,  that  Lord  Hardwkke, 
in  Oonyngham  v.  Conynghamy  1  Yes. 
sen.  522y  more  fully  stated  by  Mr.  B.^ 
Suppl.  221,  seems  to  hare  thought 
that  his  predecessors  had  gone  too  far 
in  holding  that  money,  to  be  raised 
out  of  the  rents  and  profits,  might 
be  reused  By  a  sale,  is  quite  at  vari- 
ance with  the  general  tenor  of  his 
Lordship's  judgments,  which  car- 
ried the  rule  in  favour  of  a  sale 
much  farther  than  any  of  his  pre- 
dacessors,  and  may  be  considered  to 
have  established  the  present  doc- 
trine upon  the  subject.  In  the  par- 
ticular case  referred  to,  it  is  true, 
his  Lordship  held  the  charge  to  af- 
fect the  annual  income  only ;  but 
the  will  was  so  clear  on  this  point, 
that,  with  all  his  partiality  to  the 
opposite  construction,  it  was  impos- 
sible that  he  could  come  to  any 


other    conclusion.      The    testator  Lord  Hard- 

devised  his  pUntatbn  and  lands  to  ^!^^^*'  ?*"}?" 
f  ation  to  hold  a 

trustees   and  their  heirs,  in  trust   directioo  to  pay 

for   payment    of  his  funeral    ex-   o^^^yrentaand 

_  ,  profits  to  au- 

penses,  debts,  and  legacies,  and  to  thorise  a  sale. 

keep  the  plantation  in  good'  repair, 
and  to  keep  the  negroes,,  with  their 
increase  and  the  stock  thereon,  in  as 
good  a  condition  as  they  were  in  at 
his  death,  out  of  the  rents  and  pro- 
fits ;  and  he  directed  that  the  pro- 
duce of  his  estate  should  be  shipped 
as  C,  one  of  his  two  trustees,  should 
direct,  until  his  (testatoi^s)  funeral 
charges,  debts,  and  legacies,  should 
be  paid ;  and  he  gave  C  power 
out  of  the  said  produce,  as  the  same 
should  be  remitted,  to  pay  his 
debts  and  legacies.  Lord  Hardwicke 
thought  himself  not  warranted  to 
decree  a  sale  :  it  happened,  he  said, 
to  be  sometimes  attended  with  in- 
convenience, as  in  It^'  V.  GrUbert^  2. 
P.  W.  13  ;  but  he  could  not  go  far- 
ther, unless  there  was  some  other 
right  of  incumbrance. 
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CBAP.  xLv.    pose  for  which  the  money  is  to  be  raised,  and  the  general 

tenor  of  the  will- 
Exception,  If  the  testator  or  settlor  manifests,  by  the  context  of 
treated  as  ez-    the  instrument,  that  he  contemplates  the  identical  subject, 
Ste"/iSing  of  out  of  wfaosc  "  reuts  and  profits  *'  the  money  shall  have 

been  raised,  being  afterwards  enjoyed  by  the  devisees,  or 
remaining  otherwise  available  for  the  purposes  of  the  will, 
it  is  evident  that  he  intends  the  current  annual  income 
only  to  be  applied ;  for  by  such  means  alone  can  the 
raising  of  the  money  be  made  consistent  with  the  preser- 
vation of  the  entire  subject  of  disposition  (k). 

So,  if  the  testator  treats  the  raising  of  the  money  as  a 

process  requiring  time,  and  defers  a  devisee*s  perception 

of  the  rents  or  an  annuitant's  receipt  of  his  annuity  out 

of  them  until  such  purpose  shall  have  been  accomplished, 

the  irresistible  inference  is,  that  the  testator  intends  the 

money  to  be  raised  by  a  gradual  appropriation  of  the 

rents  and  profits  as  they  arise,  and  not  in  a  mass  by  sale 

or  mortgage. 

Rents  and  pro-      Thus,  in  the  casc  of  Small  V.  WtT^  (2),  where  a  tes- 

annnai  profits    tator  dcviscd  to  his  cldcst  son  certain  premises,  and 

particaiLr  ex-^    directed  him  to  pay  his  executors  £250  per  annum.   The 

pressions.        tcstator  dcviscd  to  his  executors  the  rents,  issues,  and 

profits  of  his  other  lands,  in  trust  that  they  should  there- 
with, and  with  the  annuity,  raise  and  pay  all  the  testa- 
tor's debts :  but  if  the  trustees  should  neglect  to  receive 
the  rents  or  apply  them  towards  the  payment  of  the  tes- 
tator's debts,  then  the  power  to  cease ;  and  then  he  ap- 
pointed A.,  B.,  and  C,  to  be  his  trustees  to  receive  the 
annuity  and  the  profits  of  the  premises  for  the  payment 
of  his  debts,  until  the  same  and  certain  legacies  should 


{k)  See  Wilson  y.  HalUley,  1  Rnas.  &  MyL  590. 
(0  3  B.  P.  C.  Toml.  ed.  66. 
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be  raised  and  satisfied :  and  the  testator  devised  all  his  chap,  xly. 
lands  in  M.  (subject  to  an  annuity)  to  testator's  wife 
daring  her  life»  to  commence  after  the  payment  of  the 
testator's  debts.  He  gave  other  lands  to  his  son  John 
and  his  heirs»  and  declared  it  to  be  his  will,  that  neither 
of  his  sons  should  enter  on  or  receive  to  his  own  use  the 
rents  (tf  the  premises  to  them  respectively  devised  until 
all  his  (the  testator's)  debts  should  be  paid.  Lord  MaO' 
desfidd  held,  that  the  debts  should  be  raised  out  of  the 
yearly  rents  without  a  sale ;  and  the  decree  was  affirmed 
in  the  House  of  Lords. 

Such  also  is  the  effect  when  the  testator  proceeds  to  Effect  wbere 

"  raidne  "  of 

direct  that  the  residue  of  the  rents  and  profits  (after  an*  raiti  and  pro- 
Bwering  the  charge)  shall  be  paid  over  to  the  devisee  for  **  ^^^' 
life;  especially  if  he  has  included  annuities  in  the  chai^ 
these  being,  from  their  nature,  evidently  intended  to  come 
out  of  the  annual  income  {m).  The  latter  circumstance, 
however,  was,  by  Lord  Hardwickey  considered  to  be  in- 
e<mcluBive  in  the  case  of  Okeden  v.  Okeden  (n\  where  the 
trostee  of  a  term  for  years  was  to  receive  the  rents  and 
profits^  and  apply  part  thereof  for  raising  £5000  for  A., 
if  he  should  live  to  attain  twenty-five,  and  to  pay  certain 
charges ;  and  though  the  other  charges  were  clearly  of  a 
nature  which  must  have  been  intended  to  come  out  of  the 
annual  profits^  (being  for  the  maintenance  of  infants,  and 
making  repairs,  and  to  pay  an  annuity),  yet  his  Lordship 
was  of  opinion,  that  a  sale  of  the  inheritance  might  be 
decreed  for  raising  the  portion,  if  the  rents  during  the 
minority  of  the  devisee  (tf  the  land,  during  which  the  trus- 
tees took  an  estate,  did  not  amount  to  the  sum. 


(01)  Hmea^  v.  Lord  Andovety  8  You.  &  Jerr.  360. 

(fi)  1  Atk.  550. 
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Where  some  of  the  purposes  for  which  the  money  is  to 


CRAP.  ZLT. 


Rule  where       bo  raised  require  a  sale,  and  others  do  not,  there  might 

some  of  the  *  ° 

prescribed  pur-  Seem  to  be  grouud  to  contend,  that,  as  the  testator  has 

poses  require  a 

sale,  and  some    Dot  drawu  any  line  of  distinction  between  them  in  regard 

to  the  mode  of  raising  the  money,  the  whole  is  raisahle 
in  one  manner.  In  the  case  of  Wilson  v.  IIaUiley{o\ 
howeyer,  where  debts  and  legacies  were  to  be  raised  ovt 
of  rents  and  profits.  Sir  J.  Leach,  M.  R.,  treated  it  as 
clear,  that,  though  a  sale  might  have  been  ^ected,  if 
necessary,  for  the  purpose  of  liquidating  the  debts,  the 
conclusion  from  the  whole  will  (which  ^as  very  long) 
was,  that  the  legacies,  though  payable  at  definite  periods, 
were  raisable  out  of  the  annual  rents  only.  His  Honor 
relied  much  on  the  circumstance,  that  the  estates  (the 
rents  and  profits  of  which  were  made  applicable  to  this 
purpose)  were  afterwards  devised,  **  subject  to  the  receipt 
of  the  rents  and  profits  thereof  by  my  said  trustees  and 
executors  for  the  purposes  aforesaid." 

Direction  to  Where  the  direction  is  to  raise  out  of  the  rents  and 

raise  out  of  the 

rents  and  pro-    profits,  OT  bv  salc  OT  mortgaee,  it  is  (obviouB,  that  these 

fits,  or  by  sale      *  .^  o  o 

or  mortgage,      words  (bciug  evidently  used  in  contradistinction)  caimot 

mean  the  same  thing ;  rents  and  profits,  therefore,  most 
import  annual  rents  and  profits ;  and  i^  in  such  a  case, 
the  charges  to  be  raised  by  these  respeotrve  modes  are  of 
two  kinds,  one  annual,  and  the  other  in  gross,  the  words 
will  be  distributed,  the  annual  charges  being  raisable  oat 
of  the  annual  rents,  and  the  sums  in  gross  by  sale  or  mort- 
gage (p)- 

Of  course,  where  the  direction  is  to  raise  a  sum  of 

(o)  1  Russ.  &  Myl.  590.  debts  and  legacies  were  to  be  nised 

(p)  Playters  y.  Abbott^  2  Myl.  Sc  **  by  perception  of  the  rents,  or  by 

Keen,  97.    See  also  RidoiU  ▼.  Earl  leasing  or  mortgaging.'' 

of  Pfymouthf  2  Atk.  104,   where 


WITH   DEBTS  AND  LEGACIES.  541 

money  by  leases  for  lives  or  years  at  the  old  rent^  the  in-    chap,  xlv, 
tention  to  -confine  the  charge  to  annual  rents  is  beyond 
all  doubt  (q). 

Provisions  for  the  renewal  of  leases  out  of  the  rents  Ab  to  rabing 
and  profits  often  give  rise  to  the  point  under  considera-  of  leases, 
tion.  In  such  cases,  if  the  terms  of  renewal  are  such 
that  the  fine  may  be  called  for  suddenly,  so  as  to  render 
the  raising  of  it  out  of  the  annual  rents  impossible  or  in- 
conyenient,  a  strong  aigument  is  afforded  for  holding  the 
words  to  authorize  a  sale  or  mortgage.  Indeed,  this  con- 
struction prevailed  in  a  modem  case,  in  spite  of  some  ex- 
pressions in  the  context  rather  strongly  pointing  the  other 
way. 

Thus,  in  the  case  of  Allan  v.  Backhouse  (r),  where  the  Expensei  of 
testator,  after  devising  certain  leasehold  estates,  held  upon  to  be  pud  out 
bishop^ $  leases  for  lives^  and  all  other  his  real  estate,  to  prjfiu.  "* 
certain  uses,  directed  the  renewal  of  the  leaseholds,  and 
that  the  expenses  should  be  raised  out  of  the  rents  and 
profits  of  the  leasehold  premises,  or  of  any  part  of  the 
freehold  estates ;  and  he  declared  that  the  renewed  leases 
should  be  held  upon  the  same  trusts  as  were  declared  of 
the  freehold  and  copyhold  estates,  to  the  end  thai  they 
might  be  enjoyed  therewith  so  long  as  might  be;  Sir  Thomas  Sale  decned. 
Plumer^  V.  C,  held,  that,  as  the  purpose  for  which  the 
money  was  to  be  raised  out  of  the  rents  and  profits  might 
require    it    suddenly  (for   the   lessor  could  not  be  ex- 
pected to  wait  for  the  gradual  payment  out  of  the  rents), 
and  as  there  was  nothing  in  the  will  to  give  to  these 
words  the  abridged  sense  of  annual  rents  and  profits, 
except  the  purpose  to  preserve  the  estate  entire  (which  his 

{q)  Ivy  Y.  Gilheriy  2  P.  W.  63 ;      ▼.  Earl  of  PlymGuthy  2  Atk.  104. 
S.  C.  Pre.  Ch.  583.    See  also  Rid<Aa         (r)  2  Yes.  &  Bea.  65. 
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CHAP.  TW, 


Honor  thought  warranted  the  sacrifkmig  of  part  for  the 
preservation  of  the  remainder)^  the  money  might  be  raiaed 
by  sale  or  mortgage  {s). 


(s)  This  is  a  vcny  compTosaed 
statement  of  the  grounds  of  his 
Honor's  judgment,  in  which  he 
reviewed  the  principal  authorities. 

As  to  the  mode  of  oontrihutiooi 
towards  renewal-fines  hj  tenant  for 
life  and  remainder-man,  see  0  Jarm. 
Convey.  347 ;  and  to  the  authorities 
there  cited,  add  ShafieAmy  t.  Duke 


cfMar&ormig^  3  Law  Jonn^  New 
Seriei^  90 ;  Oreemoood  y.  Ewmu^  3 
Beav.  44.  In  the  former  case,  the 
fiict  of  the  testator  baring  made  s 
proTision  for  raising  the  fine^  was 
allowed  an  influence  upon  the  que»> 
tion  of  contrihution  to  which  it  has 
not  commonly  been  considered  as 
entitled. 
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CHAPTER  XLVL 


ADMINISTRATION  OF  ASSETS,  EXONERATION  OF  DEVISED 
LANDS,  EXEMPTION  OF  PERSONALTY,  MARSHALLING  OF 
ASSETS,  &0. 


I.  Sneral  ipeciei  of  Property  SaMe 

to  C^redUort.  Order  of  their 
epfUeaUen*  GmtrHmtiom  to 
Chargu — where  ikrowm  on 
mixed  Fund, 

II.  Mortgaged  EetateSf  whom  to  be 

exonerated  out  of  other  I^mds, 
Disttnction  where  the  Mortgage 


it  created  bg  the  Tettator^orbg 
apriorOumet* 

IIL  What  a  et^fleient  indienHon  if 
a  Teetator's  inienOon  to  exempt 
the  Pereonal  EtUUe  from  dt 
primary  UabiUty  to  DebtSy  S^» 

lY.  A$  to  marehnUiug  Aaete  in  fa- 
wmr  qfOreditere  and  Legateee. 


I.  Whebe  a  testator  posBessed  of  property  of  yariotLB  what  ft»^ 
kinds  dies  indebted,  having  disposed  of  his  estate  among  ton. 
different  persons,  or  not  having  made  snch  disposition,  it 
often  becomes  material  to  consider  the  order,  and  some- 
times the  proportions  and  mode,  in  which  the  several  sub- 
jects of  property  are  applicable  to  the  liquidation  of  the 
debts ;  for  eveiy  description  of  property  is  (we  have  seen) 
now  constituted  assets  (a). 

And  the  same  question  may  arise  in  regard  to  pecu^  Ai  to  legwiei. 
niary  legacies,  where  the  testator  has  thrown  them  upon 
the  land  or  some  specific  fund»  either  which  would  not 
be  liable  or  not  exclusively  liable  to  them  ;  for  otherwise 
they  are  payable  out  of  but  one  fund,  namely,  the  general 
personal  estate  (J>). 

Under  a  trust  for  the  payment  of  debts,  they  are  paid, 

(a)  Yide  ante,  p.  610.  Walker  t.  Meager^  2  P.  W.  550, 

(5)   Qreaeee  t.  PoweU^  2  Yem.    -  liaa  long  been  OTerruled. 
24S.      The    distinction    taken   in 


VOL.  II. 


NN 
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CHAP.  XLVr. 

Creditors  ad- 
mitted pari  pas- 
su under  trusts 
and  chaiges. 


not  in  the  order  of  their  legal  priority  (c)»  but  according 
to  the  role  of  a  Court  of  equity,  which,  r^arding 
**  equality  sa  equity,"  places  the  creditors  of  eyeiy  cla^s 
on  an  equal  footing ;  and  this  rule  is  now  established  to 
apply,  in  opposition  to  the  old  doctrine,  to  mere  chaiges, 
by  which  the  descent  is  not  broken  {d ),  and  to  deyises  in 
trust  for  the  payment  of  debts,  though  made  to  the  same 
persons  as  are  constituted  executors  (e).  In  all  such  cafie6» 
therefore,  specialty  and  simple  contract  creditors  come  is 
pari  passu ;  and  it  is  held  that  specialty  creditors,  claiming 
the  benefit  of  such  a  trust  or  charge,  must  admit  the  am- 
ple contract  creditors  to  an  equal  participation  eyen  of  the 
personal  estate  (/),  as  equity  will  not  allow  a  creditor  to 
share  in  the  equitable  assets,  or,  in  other  words,  in  that 
portion  of  the  property  which  is  distributable  according 
to  the  maxims  of  a  Court  of  equity,  without  relinquishing 
his  legal  priority  in  regard  to  that  portion  of  the  property 
which  constitutes  legal  assets.  It  is  clear,  however,  that 
a  trust  to  pay,  or  a  charge  of  debts,  does  not  make  simple 
contract  debts  carry  interest  ( ^),  or  revive  a  debt  whicb 
has  been  barred  by  the  statute  of  limitations  (A) ;  thongb 


(c)  As  to  the  legal  order  of  paying 
debtfl,  see  Williams's  Law  of  Exe* 
eutorsy  vol.  2,  p.  719 ;  Ram  on  As- 
sets, 1. 

{d)  Bufi  V.  2%omaiy  dt  7  Ves. 
323 ;  BaUan  v.  lAindegremy  2  B.  C. 
C.  94;  Baik^Y.  Mins,  7  Yes.  319, 
overruling  ISreemoiuit  v.  Dedire^  1  P. 
W.  430;  PhmkeU  v.  Peruon,  2 
Atk.  290. 

(«}  Newton  t.  Bmnet^  1  B.  C.  C. 
136,  and  cases  dted  Id.  13%  140,  n« 
See  also  Prowte  ▼.  Ahmgdon^  1  Atk. 
484 ;  Lewin  y.  Okd^y  2  Atk.  W, 
overmling  OirUngY.  Lee^  1  Vem* 
63,  and  several  other  early  cases. 


(/)  Wride  v.  Clarke^  1  Diet 
382 ;  Degg  v.  Degg^  2  P.  W.  412; 
Haslewood  ▼.  Pope,  3  P.  W.  S23; 
Marrke  v.  Bani  of  BmgUmd,  Cis. 
temp.  Talb.  220;  2  B.  P.  C.  TomL 
ed.  465;  3  Swanst.  673^  S.  C  See 
also  jSSI^Rpaftf  V.  JTsnl,  2  Vera.  49; 
^  a  1  Eq.  Ca.  Ab.  142,  pL  6. 

(jg)  Uogd  V.  Wmmoy  2  Atk. 
110;  BorweU  v.  Barker^  2  Vtf. 
sen.  343;  Barl  pf  BatkT.Earli 
Bra4fi)rd,U.  667 ;  Bkiri^ v. Bad 
JPferrsn,  1  B.  C*  C  41. 

(A)  See  i^ie  y.  JbiM^  2  Yei.  & 
Bea.275» 
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the  contrary  of  both  these  propositions  has  been  hereto^   chap,  xlvi. 
fore  maintained  (i). 

And  in  Tait  y.  Lord  Northwick  {k)^  Lord  Loughborough  Direction  to 
held  that  a  direction  to  pay  sach  debts  as  the  testator  oonfined  to 
should  at  the  time  of  his  death  owe  by  mortgage,  bond,  inten^!''^^^ 
or  other  specialty,  or  by  simple  contract  or  otherwise 
however,  aTid  ail  interest  thereof^  was  confined,  in  respect 
of  the  interest,  to  debts  which  carried  interest. 

But  it  should  be  observed,  that  property  which  the  Equity  of  re. 
testator  has  not  subjected  to  debts,  is  not  distributable  as  nooMrSf 
equitable  assets,  merely  because  it  is  an  object  of  equita-  ^^ 
ble  jurisdiction,  as  trust  estates  and  equities  of  redemp- 
tion, which  can  only  be  reached  through  the  intervention 
of  a  Court  of  equity  (/). 

It  may  be  further  premised,  in  stating  the  order  in  Right  of  tiie 
which  the  several  funds  liable  to  debts  are  to  be  applied,  property  oat  of 
that  this  rule  regulates  the  administration  of  the  assets  oJ^!^ 
only  among  the  testator's  own  representatives,  devisees 
and  legatees,  and  does  not  affect  the  right  of  the  credi- 
tors themselves  to  resort  in  the  first  instance  to  all  or  any 
of  the  funds  to  which  their  claim  extends,  though,  as  we 
shall  presently  see,  equity  takes  effectual  steps  to  prevent 
the  established  order  of  application  from  being  eventually 
deranged  by  the  capricious  exercise  of  this  right. 

It  should  also  be  stated,  that  property  over  which  the  Effect  of  exer. 

,  _  .      ciiing  power  of 

testator  has  a  general  power  of  appomtment  only  (and  in  appointmeiit. 
-which  he  takes  no  transmissible  interest  in  default  of  ap- 
pointment), is  assets  for  the  payment  of  creditors,  pro- 

(f )  Garr  y.  Comiteu  ofBurUngUm^  {I)  Skarpe  v.  Earl  ofSearhoraughf 

1  P.  W.  228 ;  Blakeway  y.  Eari  of  4  Yes.  558,  oyemiling  case  of  Sir 

Strajbrd^  2  P.  W.  373 ;  S.  C.  6  B.  Charka  Cox's  creditors,  3  P.  W. 

P.  C.  Toml.  ed.  630.  342 ;   Hartwdl  y.  ChUtsrs,   Amb. 

(i)  4  Yes.  816.  308. 

N  n2 
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Chap.  xtvr. 


Order  in  which 
funds  to  be  ap- 
plied. 


Tided  the  power  be  exercised  (i»),  but  not  otherwise  (n) ; 
and  it  will  be  remembered,  that  as  to  wills  made  or  re- 
published since  the  year  1837,  every  general  or  residuary 
devise  or  bequest  operates  sa  a  testamentary  appointment, 
unless  a  contrary  intention  appear. 

The  order  of  the  application  of  the  several  funds  liable 
to  the  payment  of  debts,  then,  is  as  follows : — 

1st.  The  general  personal  estate  (o)  not  expressly  or  by 
imjplication  exempted  (p). 

2ndly.  Lands  expressly  devised  to  pay  debts,  whether 
the  inheritance,  or  a  term  carved  out  of  it,  be  so  limited  {q). 

Srdly.  Estates  which  descend  to  the  heir  (r),  whether 
acquired  before  or  after  the  making  of  the  will  {s). 

4thly.  Devised  or  bequeathed,  property,  real  or  per* 
sonal,  wbich  is  charged  with  debts,  and  then  specifically 
disposed  of,  subject  to  such  charge  (t). 

othly.  General  pecuniary  legacies  pro  rata  {u). 


(m)  LoiceUes  v.  Lard  ChmwalHSf 
2  Vem.  466 ;  ^.  C.  Pre.  Ch.  432 ; 
ThntffhUm  y.  TVov^Afon,  3  Atk.  666; 
Lard  Tawnsend  v.  Windham^  2  Yes. 
sen.  6. 

(n)  ffaknes  v.  CoghiU,  7  Yes. 
499;  /S:  a  12  Yes.  206. 

(a)  Sir  Peter  Saama^  case^  cit.  1  P. 
W.  694;  LardGrt^  t.  Laefy Chra^y 
1  Ch.  Cfls.  296 ;  White  v.  White,  1 
Yern.  43;  JoAimoii  y.  MUkeop,  2 
Yern.  112 ;  Eoefyn  v.  Evefyn,  2  P. 
yf,  694.  See  also  MUnee  v.  Slater, 
8  Yes.  p.  304. 

{p)  See  post,  664. 

{q)  Anon.  2  Yent.  349 ;  Batemam 
Y.  Bateman,  1  Atk.  421 ;  Lanoy  y. 
Ihtke  af  Athal,  2  Atk.  444;  Pawie 
Y.  Corbet,  3  Atk.  666  ;  S.  C. 
stated  3  Yes.  116,  n. ;  EBiean  y. 
Airq^,  2  Yes.  sen.  669;   Tweedale 


Y.  Cknmtff,  1  B.  C.  C.  240 ;  Ower. 
BasaeU,  3  Yes.  166. 

(r)  ChapUn  y.  Ckuplm,  3  P.  W. 
368;  GalUmY.naneoeiy2AiV.m 
et  seq. ;  Memnmg  y. 8poomer,Z  Vc& 
117  ;  Bamewall  y.  Lord  Cawdor,^ 
Madd.  463. 

(e)  See  MUnea  y.  Slater,  8  Vcs. 
296. 

(0  Wride  y.  Oarie^  2  B.  C.  G 
261,  n. ;  Daviet  y.  Topp,  Id.  269,  n.; 
Ihnne  y.  Lewis,  Id.  263 ;  Manrntg 
y, /Sjwmer,  3  Yes.  117;  Harmood^^ 
Oglander,  8  Yes.  124;  MUma  t. 
Slater,  Id.  306 ;  Watmm  y.  BM- 
waad,  9  Yes.  447 ;  Trvin  y.  Inmrntm- 
^er,  2RiisB.  &M.631. 

(tt)  CHftan  y.Bun,  I  P.  W.eW. 
The  deYisee  of  lands  which  the  tes- 
tator had  contracted  to  piirelisK» 
and  which  he  directed  hisezecatois 
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6thly.  Specific  l^acies  pro  rata  {a). 
7thly.  Real  estate  devified,  and  if  the  rule  be  sabject 
to  the  old  law,  whether  in  terms  general  or  specific  (^). 


CHAP.  XLTI. 


to  pay  for,  was  in  HeadUy  v.  Read- 
heady  G«o.  Coop.  60y  treated  as  a 
pecuniary  legatee  in  respect  of  the 
purchase  money,  and  therefore  the 
estate  not  heing  sufficient  to  pay  the 
legacies,  and  complete  the  contract, 
.the  legatees  and  devisee  were  held 
to  contribute  rateahly. 

{x)  fiut  see  and  consider  cases, 
post,  p.  555.  As  to  what  legacies  are 
pecuniary  or  general,  and  what  spe- 
,cific,8eelP.W.A39;  2P.W.d28; 
Amb.  656,  (but  see2  B.C.  C.  Ill)  ; 
2  B.  C.  C.  18 ;  2  Yes.  jun.  639  ;  4 
Yes.  160, 656, 668 ;  6  Yes.  199,461 ; 
11  Yes.  160;  16  Yes.  884;  1  Mer. 
178;  6  Sun.  690. 

Cr)  Clifton  V.  Burly  1  P.  W.  678. 
'But  in  Long  y.  /SWr,  2  Yem.  766 ; 
,S.  a  1  p.  W.  403,  Lord  Oowper 
seems  to  have  made  specific  legatees 
and  devisees  contribute  rateahly  to 
pay  specialty  creditors.  It  is  diffi- 
cult to  sustain  this  doctrine,  and 
the  distinction  taken  in  it  between 
cases  where  the  devise  b  specific 
and  where  it  is  in  general  terms 
is  clearly  untenable,  the  establish- 
ed doctrine  of  the  cases  under  the 
old  law  being  that  every  devise, 
however  general  in  terms,  was  vir- 
toally  specific.  Forreeler  v.  Lord 
Leighy  Amb.  173 ;  SeoU  v.  Scoti^  1 
Eden,  469;  Sheeting  v.  Bnwny  6 
Yes.  369 ;  Milnea  v.  Slater^  8  Id. 
303,  overruling  Chiwer  v.  Mead^ 
Pre.  Ch.  3.  And  see  particularly 
JUirehaiue  v.  Seaifoy  2  Myl.  &  Craig, 
695,  where  Lord  Cci^enham  took  a 
^neral  view  of  the  authorities  for 
the  proposition  that  pecuniary  lega- 


tees are  not  entitled  to  have  the 
assets  marshalled  as  agunst  a  resi- 
duary devisee  of  lands,  the  principle 
applicable  to  specific  and  residuary 
devises  being  identical.  The  ground 
for  this  doctrine  was,  that,  as  the  tes- 
tator could  dispose  only  of  the  lands 
actually  belonging  to  him  when  he 
made  his  will,  any  devise  therein, 
however  general  in  terms,  amounted 
in  reality  to  nothing  but  a  gift  of 
the  lands  he  then  had.  Thus,  if  a 
testator  having  lands  called  Black- 
acre  and  Whiteacre,  before  the  year 
1838,  devised  Bhickacre  to  A.  and 
the  residue  of  his  real  estate  to  B^ 
the  devise  to  B.,  though  residuary 
in  expression,  was  in  point  of  fiict  a 
mere  devise  of  Whiteacre,  fmd  was 
so  regarded  for  all  purposes.  There^ 
fore,  if  in  such  a  case  the  testator 
owed  specialty  debts,  which  were  to 
be  satisfied  out  of  his  real  estate, 
Whiteacre,  the  property  of  B.,  was 
not  first  applicable,  (as  would  be 
the  case  if  the  respective  subjects  of 
disposition  were  personal  estate), 
but  A.  and  B.  stood  upon  an  equal 
footing,  both  estates  being  applied 
pro  ratA.  It  remains  to  be  seen 
whether  this  doctrine  will  previul  in 
reference  to  wills  which  sre  subject 
to  the  new  law,  to  which  the  ground 
of  the  doctrine  does  not  apply,  as  a 
general  or  residuar}'  devise  is,  by  the 
recent  enactment,  made  to  extend 
to  all  the  real  estate  belonging  to  a 
testator  at  the  time  of  his  decease, 
thereby  abolishing  all  distinction 
between  real  and  personal  estate  in 
this   particular.      While    analogy 


Whether  any 
distinction  be- 
tween specific 
and  rendoary 
devises  under 
new  law. 


Every  devise 
specific. 
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In  fixing  these  several  gradations  of  liability,  the  great 


CHAP.  XLVI. 


Poiot  u  to  de.  gtrnggle  for  a  long  period  was  to  determine  whether  the 

descended  assets  were  applicable  before  or  after  deyised 
lands  which  the  testator  had  simply  charged  with  (not 
particularly  selected  and  appropriated  for  the  paymeot  of) 
his  debts,  {i.  e.  between  the  third  and  fourth  classes  in 
the  preceding  series),  and  the  question  was  finally  settled 
in  favour  of  the  prior  liability  of  the  heir,  (though  with 
disapprobation  of  the  rule),  by  Lord  Thurlaw  in  Donne  y. 
Lewis  (^),  and  by  Lord  Alvanley  in  Manning  v.  Spocmer  (z). 
And  in  the  case  of  Harmood  v.  Oglander  (a).  Lord  Eldon 
recognises  the  distinction  between  a  mere  charge  of  debts, 
and  a  devise  directing  the  mode  in  which  the  debts  are  to 
be  paid,  which  he  characterises  as  '*  thin,"  but  consideis 
as  too  firmly  established  by  authority  to  be  disturbed.  A 
devise  to  the  heir,  though  inoperative  according  to  the 
old  law  {b)  to  break  the  descent,  was  held  to  demonstrate 
an  intention  to  place,  and  to  have  the  effect  of  placing,  the 
heir  on  an  equal  footing  vdth  the  devisees,  properly  so 
called,  in  this  respect  (c). 

Prindpie  of  Here  it  should  be  observed,  that  where  several  distinct 

oontribiitioii  • 

when  applied,    properties,  subject  to  a  common  charge,  are  disposed  of 

among  several  persons,  recourse  is  had,  by  an  obvious  rule 
of  justice,  to  the  principle  of  contribution.  Thus,  if  the 
testator,  after  subjecting  his  real  estate  to  the  payment  of 
his  debts  or  legacies,  devise  Blackacre  to  A.  and  White- 
acre  to  B.,  and  these  estates  in  the  administration  of  the 
assets  become  applicable,  the  charge  will  be  throvm  upon 

might  seem  to  require  the  adoption  for  with  some  interest. 

of  a  uniform  rule  in  regard  to  real         (j)  2  B.  C.  C.  254. 

and  personal  estate,  it  is  probable         {z)  3  Yes.  114. 

that  such  a  construction  wiU  not  be         (a)  8  Yes.  126. 

adopted  without  a  struggle,  seeing         {h)  But  now  see  stat.  3  &  4  WilL 

that  the  present  rule  has  obtained  so  4,  c.  106,  s.  3 ;  ante,  p.  510. 

firm  a  footing.    The  point  is  one  on         (e)    BMerman  v.    Stfmtmr^  S 

which  abjudication  may  be  looked  Beav.  968. 
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the  ileviseeB  in  proportion  to  the  value  of  their  respectiye   chap,  xt^i. 

portions  of  the  property  {d ).    And,  by  parity  of  reason, 

where  several  estates,  subject  to  a  common  charge,  de- 

voire  by  descent  upon  different  persons  (which  happens 

where  they  descended  to  the  last  owner  from  opposite 

lines  of  ancestiy,  and  his  own  paternal  and  maternal  heirs 

are  different  persons,  or  they  are  held  by  several  tenures, 

involving  different  courses  of  descent),  the  same  principle 

of  contribution  obtains  (e). 

And  the  rule  is  the  same  where  the  property  charged  immaterial  that 

'^     ^       'f  o        part  of  the  pro- 

is  partly  real  and  partly  personal.     Thus,  if  a  testator,  perty  charged  u 

real  #!>4  part 

after  commencing  his  will  with  a  general  direction  that  penonai. 
his  debts  shall  be  paid,  proceeds  to  dispose  specifically 
of  his  real  and  personal  estate  among  different  persons ; 
as  the  charge  would,  we  have  seen,  affect  the  whole 
property  so  given,  real  as  well  as  personal,  the  devisees 
and  legatees  will  bear  their  respective  shares  of  the  bur- 
then pro  rat&  (g). 

It  should  seem  then,  that,  although  personalty,  not  ex- 
pressly diaiged  with  debts,  is  applicable  before  real  estate 
not  so  charged,  yet  when  both  species  of  property  are 
expressly  onerated,  nodistinction  of  this  nature  is  admitted, 
but  the  whole  stands  on  an  equal  footing. 

In  precise  accordance  with  this  principle,  too,  where  a  Effect  where 
testator  creates  out  of  real  and  personal  estate  a  mixed  flonaTefltitT' 
fund  to  answer  certain  charges,  he  is  considered  as  in-  ^^^f^  to 
tending,  not  that  the  personalty  shall  be  the  primary  ""^^'^^^'k^- 
and  the  realty  the  auxiliary  fund  for  those  charges,  but 

(d)   See   ffmmngham   v.    He$t-  this  case  as  to  the  question  whether 

ningham,  2  Vem.  366 ;  S.  C.  I  Eq.  a  mortgage  equally  affects  both  sub- 

Ca.  Ab.  117 ;  Growcoek  v.  Smiiky  2  jects  comprised  in  it,  or  the  one  waa 

CoZy  387 ;  C<Mrt0r  YmBamarduUm^  1  to  h^fini  applied. 

P.  W.  604.    See  also  3  P.  W.  98.  (g)  Irmn  ▼.  Irmmmger^  2  Russ. 

(«)  See  Lord  Eldon*8  judgment  in  &  M.  631. 
Aldrich  T.  Cooper^  8  Yes.  690.    See 
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CHAP.  xLYi.   that  each  shall  contribute  rateablj  to  the  common  hm- 

then.     And  it  is  immaterial  that  the  combined  fund 

comprises  the  whole  of  the  testator's  real  and  personal 

eSuaDe* 

Ri»iandper.        Thus,  in  the  case  of  Roberts  v.  WaJOcer{h\  where  a 

mTdirmSed    testatrfx  gavc  to  trustees  certain  freehcdd,  copyhold,  and 

owto^^^  leasehold  estates  and  shares  in  certain  companies,  and  all 

other  her  real  and  personal  estate,  upon  trust  to  sell  and 
convert  the  same,  and  as  to  the  monies  arising  therefrom, 
and  the  rents  and  profits  in  the  mean  time,  upon  trust  in 
the  first  place  to  pay  all  her  debts,  funeral  and  testamen- 
tary expenses,  and  in  the  next  place  to  pay  certain  1^ 
cies  with  interest  and  the  duty  thereon,  and  to  apply  the 
residue  in  such  manner  as  the  testatrix  by  any  codicil 
should  direct.  The  testatrix  died  without  making  any 
codicil.  The  question  being,  whether  the  debts  and  legacies 
were  to  be  paid  out  of  the  personalty,  so  far  as  it  wonld 
go,  in  exoneration  of  the  real  estate  and  for  the  benefit  of 
the  heir,  or  whether  they  were  to  be  borne  by  the  real 
and  personal  estate  proportionally.  Sir  J.  Leach^  M.  lU 
decided  in  favour  of  the  latter  construction,  observing, 
'^  When  a  testator  creates  from  real  estate  and  personal 
estate  a  mixed  and  general  fund,  and  directs  the  whole  of 
that  fund  to  be  applied  for  certain  stated  purposes,  be 
does,  in  effect,  direct  that  the  real  and  personal  estate 
which  have  been  converted  into  that  fund  shall  answer 
the  stated  purposes  and  eveiy  of  them  pro  rata,  according 
to  their  respective  values.  If  any  of  those  purposes  fail 
then  the  part  of  the  fund  which,  according  to  the  inten- 
tion of  the  testator,  would  otherwise  have  been  applicable 
to  those  purposes,  is  undisposed  of.     As  far  as  this  part 

(A)  1  Russ.  &  Myl.  752 ;  see  also      557,  (being  another  dedaon  of  tbe 
Dunk  V.  Fenner^  2  Russ.  &  Myl.      same  Judge). 
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of  the  fondl  has  been  composed  of  real  estate,  the  heir  is  chap,  xlvi. 
to  have  the  benefit  of  it,  as  so  much  real  estate  undisposed 
of ;  and  as  far  as  this  part  of  the  fund  has  been  composed 
of  personal  estate,  I  am  of  opinion  that  it  is  personal  es- 
tate undisposed  of  for  the  benefit  of  the  next  of  kin ;  and 
in  order  to  ascertain  the  proportions  which  will  thus 
belong  to  the  heir  and  next  of  kin  respectiyely,  it  must 
be  referred  to  the  Mast^  to  compute  the  respective 
yalues  of  the  real  and  personal  estate,  which  are  thus 
blended  by  the  testator  into  one  common  fund." 

So,  in  the  case  of  Stacker  y.  Harbin  (i),  where  a  testator  charges  th 


gaye  all  his  real  and  personal  estate  to  A.,  B.,  and  C,  ^iLinaUttate 

upon  trust  to  sell  all  his  real  estate  and  convert  into  mo-  ^ndT' 

Hey  his  personal  estate ;  and  he  directed  his  trustees  to 

stand  possessed  of  the  monies  to  arise  by  virtue  of  his 

will,  in  trust  to  pay  all  his  just  debts  and  funeral  and 

testamentary  expenses,  and  then  to  appropriate  and  take 

out  of  his  said  trust  monies  the  sum  of  £1000,  and  invest 

the  same  in  manner  therein  mentioned,  for  the  benefit  of 

bis  son  D.,  which  sum,  in  a  certain  contingency,  was 

to  revert  to  and  become  part  of  his  residuary  monies  and 

estate;  and  the  testator  then  proceeded  to  give  certain 

directions  concerning  his  residuary  monies  and  estate. 

The  testator,  by  an  unattested  codicil,  revoked  the  legacy 

of  £1000 ;   and  Lord  Langdale^  M .  R.,  held  that,  as  the 

codicil  was  inoperative  in  regard  to  the  freehold  estate, 

the  legacy  remained  in  force  as  to  such  proportion  of  it 

as  was  payable  out  of  the  produce  of  the  freeholds, 

for  the  legacy  being  given  out  of  a  mixed  fund,  con-* 

stituted  of  both  real  and  personal  estate,  would  have  been 

payable  out  of  both,  in  proportion  to  their  respective 

amounts. 

(0  3  Beav.  470. 
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Again,  in  the  case  at  Salt  v.  Chattaiw(j^{k)j  T^here  a  tes- 
tator devised  and  bequeathed  his  real  and  personal  estate 
in  trost  to  sell,  and  out  of  the  proceeds  and  out  of  the  ready 
money  he  might  die  possessed  of,  to  pay  to  J.  £100,  and 
to  divide  one-third  of  the  residue  of  the  monies  to  arise 
3S  aforesaid  among  J.  and  five  other  peiwms;  J.  died  in 
the  testator's  lifetime.  It  was  held  that  the  next  of  kin 
and  the  heir  were  entitled  to  their  proportionate  parts 
of  the  lapsed  share  of  the  residue,  and  that  ihe  legacy  of 
£100  fell  into  the  residue  and  passed  by  the  gift  thereof  (/). 
Lord  Langdaie  observed,  that  the  two  sorts  of  estate  being 
blended,  each  contributing  in  proportion  to  fulfil  the  pnr- 
poses  which  could  be  accomplished,  the  share  of  residue 
which  had  lapsed  must  be  deemed  to  consist  of  propor- 
tionate parts  of  the  two  sorts  of  estate. 
Legatee  of  aa  As  to  the  general  right  of  a  devisee  to  be  exonerated 
chattel  entitled  from  an  iucumbrauce  to  which  the  testator,  either  before 
ration.  or  after  the  making  of  his  will,  has  subjected  the  devised 

estate,  there  cannot,  at  this  tlay,  be  any  doubt  or  contro- 
versy;  and  it  is  clear  that  the  legatee  of  any  chattel,  spe- 
cifically bequeathed,  has  the  same  right. 

Thus,  if  a  testator  bequeaths  a  watch  or  a  painting,  and 
it  turns  out  that  at  his  decease  the  watch  or  painting  is 
in  pawn,  the  legatee  is  entitled  to  have  it  redeemed.  And 
by  parity  of  reaaon  if  a  testator  specifically  bequeaths  a 
legacy  to  which  he  is  entitled  under  a  will»  and  afterwards 
assigns  such  legacy  by  way  of  mortage,  the  legatee  may 
claim  to  have  the  mortgage  debt  liquidated  in  exoneration 
of  the  subject  of  gift ;  and  it  would  be  immaterial  that 
the  mortgage  deed  contained  a  power  of  sale,  by  virtue 
of  which  the  mortgagee  might  have  absolutely  disposed  of 

(Js)  3  Bear.  676. 
(0  As  to  this,  vide  ante,  Vol.  1,  p.  687. 
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the  property  and  thereby  have  defeated  the  bequest  (m);  chap,  xlvi. 
for  in  all  these  cases  the  mortgage  being  considered  to 
have  been  created  by  the  testator  for  his  own  conTenience, 
and  notjfor  the  pnipose  of  subtracting  so  much  from  the 
bequest,  the  act  is  not,  as  between  the  parties  claiming 
under  the  will,  an  ademption  pro  tanto,  and  cannot,  without 
at  least  equal  impropriety,  be  termed  a  partial  revocation, 
though  the  latter  designation  has  been  commonly  applied 
to  it.  If,  therefore,  the  testator's  right  of  redemption 
remain  unbarred  at  his  decease,  the  devisee  or  legatee  is 
entitled  to  require  that  it  shall  be  exercised  for  his  benefit. 

Upon  the  same  principle,  it  is  clear,  that,  if  a  person  Gift  of  miway 

,  ,i_     1  .  .,  x"i_  i_    »h*rct,  on  which 

bequeath  shares  m  a  railway  company  or  any  other  such  caUsareanpaicL 
adventure,  on  which,  at  the  time  of  his  death,  the  whole 
amount  subscribed  has  not  been  paid,  the  l^atee  is 
entitled  to  have  the  future  calls  paid  out  of  the  general 
personal  estate,  or  any  other  fund  on  which  the  testator 
may  have  thrown  the  burthen  of  his  debts  {n). 


II.  But  the  points  which  have  been  chiefly  in  contro- 
verEfy  and  are  here  to  be  considered  are : — 

1st,  Whether  the  will  indicates  an  intention  that  the  Mortgaged 
devisee  or  legatee  shall  take  cum  onere ;  and,  if  not  then,  be  oconented. 
2ndly,  out  of  what  funds  he  is  entitled  to  claim  exonera*- 
tion.     The  Courts  require  very  clear  expressions  in  order 
to  fasten  the  incumbrance  on  the  devisee  or  legatee  of  the 
property  in  question. 

Thus  it  is  settled  that  a  devise  of  lands,  subfect  to  the  Devise  mbjeet 
mortgage  or  incumbrance  thereupon^  does  not  so  throw  gage. 
the  charge  on  the  estate,  as  to  exempt  the  funds,  which 

(m)  Khighi  y.  Dovm,  3  Myl.  &      legatee  himself. 
Keen,  368.  In  this  case  the  mortgage         (n)  Bhuni  v.  Htphins^  7  Sim. 
was  created  for  the  benefit  of  the     61. 
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CHAP.  XL VI. 


**  Subject  to 
If 


by  law  are  preferably  liable  (o) ;  the  testator  being  con- 
sidered to  use  the  terms  merely  as  descriptive  of  the 
incumbered  condition  of  the  property,  and  not  for  the 
purpose  of  subjecting  his  devisee  to  the  burthen, — ^a  con- 
struction which,  though  well  established,  it  is  probable, 
generally  defeats  the  intention. 

And  even  where  the  property  devised  **  subject  to  the 
how  coostraed.  mortgage  "  was  given  upon  trust  for  sale,  and  the  proceeds 

were  to  be  applied  in  the  first  instance  in  payment  of  the 
mortgage  debt.  Sir  «/.  Leachy  M .  R.,  held,  that,  as  it  ap- 
peared on  the  whole  will  that  the  testator  did  not  intend 
to  exonerate  his  personal  estate  from  the  mortgage  debt, 
the  devisees  of  the  residue  of  the  proceeds  of  the  fnnd 
were  entitled,  under  the  general  rule,  to  have  the  person- 
alty applied  in  exoneration  of  the  mortgaged  estate  (/?). 
Suppose,  then,  that  the  will  contains  no  intimation  of 
an  intention  to  the  contrary,  the  devisee  of  a  mortgaged 
estate  is  entitled  to  have  the  incumbrance  discharged  ont 
of  the  following  funds: — 1st,  The  general  personal  est(Ue{q); 
2dly,  Lands  ewpressly  devised  for  payment  of  debts  (r) ; 
Srdly,  Lands  descended  to  the  heir  (^s) ;  and  4tlily,  Lands 


Funds  liable' to 
exonerate  mort- 
gaged estate. 


(o)  Serle  v.  8t,  Elcy,  2  P.  W. 
986  ;  Duke  of  Ancaster  v.  Mayer,  1 
B.  C.  C.  454 ;  AHl^  v.  JEarl  of 
TankervUle,  4  B.  C.  C.  545 ;  S.  C.  1 
Cox,  82 ;  Beckham  v.  CruUodl,  3 
My.  &  Craig,  763.  See  also  Lord 
Eldon*$  judgments  in  Milnee  v. 
Slater,  9  Ves.  306  ;  Bootle  v.  Bltm- 
dell,  I  Mer.  227  and  Noel  v.  Lord 
Henl^,  in  Dom.  Proc,  1  Dan,  336. 

{p)  Wythe  y.  Henniker,  2  Myl. 
&  Kee.  635.  It  is  difficult,  how- 
ever, to  reconcUe  his  Honor's  con- 
clusion with  the  reported  facts  of  the 
case,  as  the  codicil  is  stated  to  have 


contained  an  explicit  declantion 
that  the  mortgage  debt  should  not 
be  paid  out  of  the  personal  estate. 
This  discrepancy  (however  import- 
ant as  affecting  the  particular  de- 
cision) does  not  touch  the  principle 
on  which  it  is  founded. 

{q)  Phiaip8y.PhilIip8,2BX.C 
273,  and  cases  cited. 

(r)  Serle  v.  St.  Eky,  2  P.  W. 
886,  and  other  caJses  cited  ante,  p. 
54G. 

(«)  OaUon  V.  Hancock,  2  Alk. 
424,  427,  430,  and  other  cases  cited 
ante,  p.  546. 
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demsed  charged  with  debts  (t) :  and  if  the  charge  happened  chap,  xltt. 
to  reach  the  last  class  of  estates,  and  if  the  devised  mort- 
gaged estate  were  included  therein,  (as  it  of  course  would 
be  if  the  charge  were  general),  the  devisee  in  question 
would  be  liable  to  contribute  rateably  with  the  other 
devisees  (u). 

But  the  devisee  of  a  mortgaged  estate  is  not  entitled  to  Not  ipedfic 
have  it  exonerated  out  of  personaUy  speciJicaUtf  bequeathed^ 
— a  point  which  was  determined  in  the  case  of  O'Neal  v. 
Mead  (jp)  ;  where  a  tastator  having  devised  lands,  vdiich 
he  had  mortgaged,  to  his  eldest  son  in  fee,  and  bequeathed 
a  leasehold  estate  to  his  wife,  it  was  held  that  the  lease- 
hold premises,  being  specifically  bequeathed,  were  not 
liable  to  pay  off  the  mortgage. 

And  a  fortiori  a  specific  legatee  of  incumbered  lease- 
holds cannot  call  upon  a  specific  l^tee  of  unincumbered 
leaseholds  to  contribute  towards  the  liquidation  of  the 
mortgage  debt  affecting  the  former  exclusively;  and  a 
direction  that  the  mortgage  money  shall  be  paid  out  of  the 
genenJ  personal  estate,  would  not  confer  such  right  (y). 

It  is  clear,  also,  that  the  devisee  of  a  inortsaired  estate  ^^  pecnmaij 
cannot  claim  exoneration  as  against  pecuniary  legatees. 

Thus  in  Luikins  v.  Leigh  (2:),  where  the  testator,  having 
mortgaged  certain  lands,  devised  them  to  his  wife  for  life, 
with  remainder  over,  and  gave  her  a  legacy  of  £1600,  and 
bequeathed  the  residue  of  his  personal  estate  to  other 
persons.  The  personal  estate  not  being  sufiScient  to  pay 
the  £1500  and  liquidate  the  mortgage.  Lord  Taibot  held 
that  the  devisees  must  take  the  devised  estate  cum  onere. 

(0  I>anei  v.  Topp^  2  B.  C.  C.  {y)  HalUwea  v.  Tanner^  1  Russ. 

259,  n.,  and  other  cases  cited  ante,  &  Myl.  633. 

p.  646.  {g)  Cas.  temp.  Talb.  6d.  See  also 

(«}  Gartet  v.  Bamardutcnj  1  P.  Lucy  t.  Ga/rdeMr^  Bunb.  137 ;  and 

W.  504.  Lord  Loughborough* 8  judgment  in 

(x)  1  P.  W.  693.  JUamiUan  v.  Worl^,  2  Ves.  jun.  66. 
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CHAP.  «LTi.  And,  of  oouise,  sach  a  devisee  is  not  entitled  to  call 
^^ hwb*'  ^P^^  *^®  devisees  of  other  lands,  not  chaiged  by  the  tes- 
tator with  debts,  for  contribution,  although  such  other 
estates  were  liable  to  the  creditor  (a).  It  is  true  that  a 
devisee  of  incumbered  land  can  only  claim  exonec^on 
out  of  property  which  his  creditor  can  reach,  but  the  con- 
verse of  the  proposition  is  not  true. 
As  to  descended  The  application  of  descended  assets  in  exoneration  of 
ating  de^ised  '  a  devised  estato  has  generally  been  thought  to  be  a  hard- 


estates. 


ship  upon  the  heir;  but  such  an  opinion  can  only  be 
maintained  on  a  ground  which  would  go  to  prove  that  the 
estate  ought  not  to  be  exonerated  at  all,  namely,  that  the 
devisee  was  intended  to  take  cum  onere,  which  is  probably 
in  general  the  case ;  for  if  it  be  admitted  that  the  testator 
meant  the  incumbrance  to  be  liquidated,  it  would  seem 
to  follow  that  the  devisee,  should  be  placed  in  the  same 
position  as  if  the  mortgage  were  a  debt  not  affectiDg 
the  estate,  and  should  only  be  liable  to  contribute  to  or 
pay  it,  precisely  to  the  same  extent  as  any  other  claim 
upon  the  general  assets :  though  the  Courts,  it  will  be 
observed,  have  not  carried  the  rule  quite  so  fiur.  The 
extent  of  the  devisee's  claim  to  exoneration  seems  now  to 
be  well  defined  by  the  cited  cases. 

Heir  earned  to      So  whcre  an  estate  descends  subject  to  a  mortgage,  the 

heir  is  entitled  to  exoneration  out  of  those  funds  which 
in  the  established  order  of  application  {b)  are  anterior  to 
the  descended  assets,  namely,  the  general  personal  estate, 
and  realty  expressly  devised  for  the  payment  of  debts  (c). 

Ezonention  The  principle  of  the  preceding  cases,  however,  extends 

only  to  incumbrances  created  by  the  testator  or  ancestor 

(a)  Lord Hardwiek^t  judgment  in  gredient  inthe case.  Vide  aiite,p.510. 
OaUanr,  fionoocit,  2  Atk.  438.  Hera         (b)  See  ante,  p.  646. 
the  debtwas  secnrod by  bond ;  acir-         (e)  Htll  v.  Bishop  of  Londm,  1 

cumatance  not  now  a  neceasaiy  in-  Atk.  621. 
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himself;  for  the  claim  to  exoneration  is  founded  on  the   chap,  xlvi, 
notion  that  the  personal  estate  of  the  testator  who  made  ^^^^ 
the  mortgage  had  the  benefit  of  its  creation,  and  therefore  ^Jl^^ 
shall  be  the  fimd  to  liquidate  it ;  and  cases  which  do  not  ^^* 
fiall  within  the  reason  are  excluded  from  the  operation  of 
the  rule.     Thus  it  is  clear  that  where  the  ^tote  has  come 
to  the  last  owner,  either  by  devise  or  descent,  incumbered 
with  a  mortgage,  and  he  has  done  no  act  in  his  lifetime 
eyincing  an  intention  to  make  the  debt  his  own,  the  per- 
sonal estate  (not  haying  had  the  benefit  of  the  mortgage) 
will  not  be  liable  to  pay  it ;  but  the  deyisee  or  heir  of 
the  last  owner  will  take  the  estate  cum  onere ;  nor,  it  Uniest  he  ma. 
seems,  will  the  act  of  such  kst  owner,  rendering  himself  ^^^^ 
pasonatly  liable  to  the  debt,  in  every  instance  transfer  it 
to  himself  as  between  his  own  representatives,  unless  such 
appears  upon  the  whole  transaction  to  have  been  his  de» 
liberate  intention  (d). 

Thus  it  has  been  held  that  the  giving  a  bond  or  cove-  Acts  mot 
nant  on  the  transfer  of  the  mortgage  has  no  such  effect  (e)^  ^p^n. 
even  though  it  include  an  agreement  to  pay  a  higher  rate 
of  interest  (/),  or  a  further  sum  be  advanced  to  pay  an 
arrear  of  interest  on  such  mortgage  {g\  in  which  case  the 
effect  is  merely  to  convert  interest  into  principal ;  and  in 
the  case  of  the  Duke  ofAncaster  v.  Mayer  {h)  it  was  so 
decided,  though  a  smaU  further  principal  sum  was  ad- 
vanced, and  a  further  real  security  given  for  the  whole. 

Nor  in  such  a  case  is  the  personal  estate  of  the  last 

{d)  SooU  y.  Beecher,  6  Ifadd.  Eatljof  TanienfiOe  y.  FaweeUy  1 

96.  Cox,  237. 

(«)  Bagfft  y.  HoughUm^  1  P.  W.  (/)  Shafto  t.  Shafto^  2  Cox's  P. 

347 ;  Eve^  t.  Eodyny  2  Id.  664;  W.  664, n. 

Lemon  Y.Newnham^  1  Yes.  sen.  51 ;  {g)  Earl  of  TankemUe  ▼.  Faiuh 

Laeam  r.  MerHm,  Id.  312.  See  also  cett,  1  Cox,  237. 

JMkuon  T.  Qee,  Id.  251;  Dtde  of  (A)  1  B.C.C.454;  butsee  Woodt 

Aneattery.Mc^^^l  B.C.C.454;  y.  ZTimfM^d,  3  Yes,  128. 
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CBAP.  XLVI. 


Charge  of  debts 
confined  to  tes- 
tator's own 
debts. 


Acts  amoanting 
to  adoption  of 
debt. 


owner  rendered  primarily  liable  by  a  coYenant  or  bond 
given  for  particular  purposes,  as  upon  the  apportionment 
of  the  debt  among  several  persons  entitled  to  different 
parts  of  the  property  subject  to  the  charge  (t). 

Upon  the  same  principle,  where  a  testator  charges  his 
estate  with  the  payment  of  his  debts,  an  incumbrance 
on  a  real  estate  devised  or  descended  to  him  will  not  be 
considered  as  his  debt,  so  as  to  bring  it  within  the 
operation  of  the  charge. 

Thus  in  Lawson  v.  Lawson  (A;),  where  A.,  being  the 
devisee  of  real  estate  which  was  subject  to  certain  in- 
cumbrances, died,  leaving  the  estate  onerated  with  the 
charge,  having  by  his  will  charged  his  real  and  personal 
estate  with  the  payment  of  his  debts,  and  devised  the 
real  estate  to  B.,  and  appointed  his  veife  executrix. 
The  wife  having  in  the  administration  of  the  aasets  paid 
off  the  charge  on  the  real  estate  devised  by  the  first 
testator,  it  was  held  that  she  was  entitled  to  satii^GEUS- 
tion  from  B.,  whose  estate  was  thus  exonerated;  for 
that  A.,  in  charging  his  estate  veith  his  debts,  could  not 
intend  to  encumber  it  with  debts  which  were  not  his  in 
contemplation  of  law. 

And  where  a  person,  to  whom  lands  are  devised  or 
descend  subject  to  the  payment  of  debts  or  legacies, 
executes  a  bond  or  mortgage  of  the  devisor  or  ancestor's 
estate  to  raise  money  for  payment  of  the  debts  (/),  or 
to  a  legatee  to  secure  his  legacy  (m),  he  has   not  bj 


(t)  BiUinghwrst  v.  Wdlher,  2  B. 
C.  C.  604.  Ab  to  which  see  Sir  W. 
^aisff  judgment  in  Earl  of  Oxford 
V.  Bodn^f  14  Ves.  425.  See  also 
Forrester  v.  Leigh,  2  Cox's  P.  W. 
664,  n. ;  S,  C.  Amb.  171,  where  how- 
ever the  owner  wsb  purchaaer, 

{k)  Lawson  v.  Latpsofiy  3  B.  P.  C. 
Toml.  ed.  424.    See  also  Lawson  ▼. 


Hudson,  1  B.  C.  C.  58 ;  HamUbm 
V.  JVorky,  2  Yes.  jon.  62. 

(0  Perfyns  t.  Ba^mUm,  2  Cox's 
P.  W.  664,  n.;  BasseU  y.  Perchal, 
1  Cox,  268 ;  Noel  t.  Lord  Renlfffy 
7  Pri.  241 ;  S.  C.  1  Dan.  211;  iK  C. 
in  Dom,  Proc.^  Id.  322. 

(m)  HamiUon  ▼.  TForl^,  2  Ves. 
jun.  62. 
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these  acts  primarily  subjected  his  personal  estate.     Such    chap,  xlvi. 
also  was  adjudged  to  be  the  result  where  the  heir  mort- 
gaged an  estate  to  pay  simple  contract  debts  owing  by  his 
ancestor,  to  which  it  does  not  appear  that  the  real  estate 
was  liable  (n). 

The  same  doctrine,  to  a  certain  extent  at  least,  applies  Role  where 

twtntor  pur* 

to  cases  in  which  the  estate  was  purcliased  by  the  tes-  chases  cum 
tator  subject  to  the  charge;  for  it  has  been  held  that 
^'  where  a  man  buys  subject  to  a  mortgage,  and  has  no 
connection,  or  contract,  or  communication  with  the  mort* 
gagee,  and  does  no  other  act  to  shew  an  intention  to 
transfer  the  debt  from  the  estate  to  himself,  as  between 
his  heir  and  executor,  but  merely  that  which  he  must  do 
if  he  pays  a  less  price  for  it  in  consequence  of  that  mort- 
gage, that  is,  indemnifies  the  yendor  against  it,  he  does 
not  by  that  act  take  the  debt  upon  himself  personally  (o) ; " 
but  at  his  death  the  person  upon  whom  the  estate  devolves 
takes  it  cum  onere  (p). 

And  it  is  immaterial  whether  the  covenant  with  the  ven-  CoTenant  with 
dor  be  to  pay  the  debt  or  to  indemnify  him  against  it  (q).    * "    ^' 

But  if  the  mortgagee  be  a  party  to  the  transaction,  -with  the 
the  vendee  covenanting  with  him  to  pay  the  debt,  and 
the  estate  be  subjected  to  a  fresh  proviso  for  redemption, 
it  will  be  considered,  with  respect  to  the  purchaser's  repre- 
sentatives, as  a  purchase  of  the  whole  estate,  not  of  the 
equity  of  redemption  merely  (r). 

(n)  Earl  of  TanietyriUe  v.  Faw-  which  seems  to  ovemile  Parsons  v. 

cetty  1  Cox,  237.  Freeman^  before  Lord  Hardwicke^ 

(o)  Per  Sir  R.  P.  Ardm^  M.  R.,  1751,  stated  2  Cox's  P.  W.  664,  n., 

in   Woods  r,  Huntingfordy  3  Yes.  but  which  does  not  appear  to  have 

128.  been  cited  in  Butler  y.  Butler. 

(p)  Cornish  v.  Shaw,  Ch.  Cas,  (r)  Earl  of  Oxford  y.  Lady  Bod- 

271 ;  PoekU^  V.  Pockley,  1  Vem.  36 ;  n<y,  1 4  Ves,  41 7.  The  mortgage  ap- 

I>uke  ofAncasier  r.  Mayer ^  1  B.  C.  pears  to  have  been  for  a  larger  sum. 

C.  454.  Probably  the  difference  consbted  of 

(q)  BuUer  y.  ButlcTy  6  Ves.  534,  interest,  which  was  on  this  occasion 

VOL.  II.                                    O  O 


560 


ADMINISTRATION   OF  ASSETS,   ETC. 


CHAP.  xLYi.  And  the  same  principle  of  course  applies  where  npoa 
the  purchase  the  mortgage  is  transferred  to  a  new  mort- 
gagee, who  advances  a  further  sum  of  money. 

Thus  in  Woods  v.  Huntingford  {s\  where  the  deceased 
ancestor,  having  purchased  the  equity  of  redemption  in 
consideration  of  his  agreeing  to  take  upon  himself  the 
mortgage  debt,  afterwards  obtained  a  further  sum  from 
the  mortgagee,  and  executed  to  him  a  mortgage  for  the 
whole ;  Sir  R.  P.  Arden  held  that  he  had  made  the  mort- 
age debt  his  own,  so  as  to  entitle  the  heir  upon  whom 
the  land  had  descended  to  have  it  exonerated  out  of  the 
personal  estate. 
Dutinction  be-      From  the  observatious  of  the  Master  of  the  Rolls  in 

tween  pur- 

chaser  of  equity  tUs  casc,  it  is  to  be  inferred  that  he  thought  that 
and  heir  or  de-  slmost  auy  dealing  by  a  ptirchaser  of  an  equity  of  re- 
demption with  the  mortgagee,  by  which  he  had  ren- 
dered himself  liable  to  him  to  pay  the  debt,  would 
amount  to  an  adoption  of  the  debt,  as  between  his  own 
representatives.  He  observed,  that  in  most  of  the 
cases  collected  by  Mr.  Co^,  in  his  note  to  JSveiyn  r. 
Evdyn  (/),  (on  which  he  pronounced  a  high  enoomiain)t 
the  estate  had  come  to  the  owner  hy  descent  or  devise  («). 


converted  into  principal.  Waring 
T.  Ward,  6  Vee.  670  j  S.  C.  7  Vee. 
632. 

(s)  3  Yes.  128.  Compare  this 
case  with  Dttie  ofAneaster  v.  Mayer, 
1  B.  C.  C.  454,  noticed  ante,  p.  667, 
which  it  is  remarkable  was  not  cited 
hy  the  M.  B. 

(0  2  P.  W.  664,  n. 

(tf)  The  principal  exception  is 
Forrester  v.  Leigh,  1763,  2  Cox's  P. 
W.  664,  n.,  where  the  testator  had 
purchased  several  estates  subject  to 
mortgages,  with  regard  to  one  of 
which  he  entered  into  a  covenant 


for  payment  of  the  mortgage  monej, 
f<Hr  the  purpose  </  indemmjjnitff  < 
truttee;  and  as  to  another,  whidi 
was  part  only  of  an  estate  subject 
to  a  mortgage,  upon  splitting  the  in- 
cumbrance  both  parties  redprocaHj 
covenanted  to  pay  their  respectire 
shares,  and  indemnify  each  other. 
Lord  Hardwicke  ihonghi  thatthe» 
covenants  would  not  have  the  effect 
of  making  the  mortgages  pereoiul 
debts  of  the  testator,  being  entered 
into  for  particular  purpoiet  od1/« 
S.  C.  Amb.  171. 
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Bat  it  is  clear  that  an  actual  dealing  with  the  mort^   chap,  xlvi. 
gagee  is  not  essential  to  render  the  debt  personal  to  the  ^^J^^^*^ 
purchaser,  for  the  same  effect  will  be  produced  if  the  ^^^^f/hT^ 
transaction  between  the  vendor  and  yendee  is  such  as  i^<^' 
to  shew  that  the  purchase  was  inclusive  of  the  mortgagee's 
interest  in  the  land,  not  of  the  equity  of  redemption  only, 
the  mortgage  debt  forming  part  of  the  price  of  the  es^ 
tate{ai). 

This  doctrine  was  distinctly  recognised  by  Lord  Thur^ 
low  in  BiUinghurst  v.  Walker  (y) ;  but  it  is  difficult  to  re- 
concUe  with  that  recognition  his  lordship^s  decision  in 
TweddeU  v.  Ttveddell  (r),  that  the  debt  had  not  been  adopt- 
ed by  the  purchaser,  where  the  purchase  money,  as  stated 
in  the  recital  of  the  conveyance,  included  the  mortgage 
debt,  although  in  the  testatum  clause  the  consideration 
was  stated  to  be  the  amount  of  the  mortgagor's  proportion, 
exclusive  of  that  debt,  and  the  covenant  thereinafter  con- 
tained ;  and  the  vendee  then  covenanted  to  indemnify  the 
vendor  against  the  payment  of  the  mortgage  debt. 

Still  more  difficult  is  it  to  reconcile  with  the  rule  in  Csae  of  Bart 
question  Lord  Thwhufs  disapproval  of  the  case  of  the  AocV^/. 
Earl  of  Bdvidere  v.  Rochfort  (a),  which  was  as  follows: — 
A.  mortgaged  to  B.  for  £450  and  interest.  A.  afterwards 
agreed  with  C.  for  the  sale  of  the  premises  for  £900,  and 
subsequently,  in  consideration  of  £900,  conveyed  the  pre- 
mises to  C.  and  his  heirs.  In  the  covenant  against  in- 
cumbrances, the  mortgage  made  to  B.  was  excepted,  and 
it  was  added,  *^  which  said  principal  money  of  £450,  with 
interest  thereof  from  the  10th  day  of  February  last  past 


(it)  Cape  y.  Cope,  Salk.  449 ;  Earl  («)  2  B.  C.  C.  101, 161.    See  Sir 

o/B€Mder0  t.  Rochfort,  6  B.  P.  C.  W.  Crranfs  observations  upon  this 

Tom.  ed.  290,  bat  as  to  which,  see  case  in  Earl  of  Oxford  y.  EaH  of 

poBt.  Rodney  14  Yes.  428. 

iy)  2  B.  C.  C.  608.  (a)  6  B.  P.  C.  Toml.  ed.  290. 
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before  the  date  hereof,  is  to  be  paid  and  discharged  by  tbe 
said  C.  (the  purchaser),  his  heirs  and  assigns,  out  of  the 
consideration  money  in  this  present  deed  expressed  (by 
And  indorsed  on  the  conveyance  was  a  receipt,  signed  by 
A.  (the  vendor),  acknowledging  the  receipt  of  the  £900 
thus,  **  £480  sterling  in  money  on  the  perfection  of  the 

Mortgage  mo-    deed,  and  £450  allotoed  on  account  of  the  mortgage"    C. 

form  part  of      did  not  pay  off  the  mortgage  debt  in  his  lifetime,  and 

the  price. 

devised  the  premises  to  D.  in  fee,  whom  he  made  his  re- 
siduary legatee  and  executor.  D.  also  died  without  pay- 
ing off  the  mortgage  debt,  and  by  his  wiU  devised  the 
estate  in  question  to  E.  in  fee,  and  bequeathed  the  residue 
of  his  personal  estate  to  F.,  whom  with  another  he  made 
executors.  On  a  bill  filed  in  the  Irish  Chancery,  Lord 
Lifford  decreed  that  the  mortgage  was  to  be  considered 
as  the  debt  of  C.  (the  original  purchaser),  and  that  his 
personal  estate,  which  came  to  the  hands  of  D.  his  ei^ 
cutor,  and  since  to  the  hands  of  F.  (the  residuary  legatee 
and  one  of  the  executors  of  D.),  was  liable  to  its  liqui- 
dation. Against  this  decree  F.  appealed  to  the  House  of 
Lords,  contending  that  the  mortgage  was  not  the  debt  of 
C,  and,  if  it  were,  that  £.,  as  the  devisee  of  D.,  the  de- 
visee of  C,  was  not  entitled  to  have  it  exonerated  out  of 
the  assets  of  C,  the  original  testator.  On  the  other  side 
it  VTas  insisted  that  the  transaction  of  C.  with  A.  ms 
upon  the  fsuse  of  it  a  contract,  not  for  the  purchase  of  the 
equity  of  redemption  only,  but  of  the  land  itself.  The 
plain  intent  of  the  deed  was  to  put  the  purchaser  in  the 
place  of  the  vendor,  who  was  to  be  no  longer  liable  (c\ 


ifi)  It  appears,  from  the  answer  of  cording  to  the  view  in  which  that 

the  defendant  in  the  original  canse,  circumstance  is  now  regarded,  w« 

that  there  was  a  coyenant  to  indem-  certainly  not  material, 

nify  the  vendor  from  the  debt,  but  (c)  /.  e,  as  between  the  yes^cr 

it  is  not  stated  in  the  case,  and,  ac-  and  rendee,  for  it  is  clear  they  eoald 
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and,  that  he  might  not  be  so,  a  suflScient  part  of  the  pur-  chap,  xlvi. 
chase  money  was  left  in  the  purchaser's  hands  for  satis- 
fisustion  of  the  mortgage,  the  purchaser  thereby  taking 
upon  himself  the  vendor's  bond  and  covenant  for  payment 
of  the  mortgage,  as  fully  as  if  he  had  himself  covenanted 
to  pay  it  off,  and  either  the  vendor  or  mortgagee  might 
upon  that  contract  have  compelled  him  to  pay  it  off.  The 
decree  was  affirmed. 

Of  this  case  Lord   Thurhw  has  observed  ((/ ),  **  The  &r/^BeM- 
House  of  Lords  were  of  a  different  opinion  to  what  I  /ort  dinp. 
entertain  upon  this  case ;  the  personal  estate  never  was  Lord  Tkm^iow. 
liable,  and  the  party  never  was  liable  to  an  action  of 
<;ovenant.      In  that  case  George  (t.  e.  D.    in  the  pre- 
ceding statement)  had  a  fee  simple  in  the  estate ;  he  was 
capable  of  giving  it  after  the  charges  were  extinguished ; 
however  it  was  held,  contrary  to  my  opinion^  that  the 
personal  estate  was  liable." 

It  is  true  that  the  purchaser  was  not  liable  to  an  ao-  obferratioiif. 
tion  of  COVENANT  at  the  suit  of  the  mortgagee,  (to  whom 
his  lordship  must  have  referred),  who  was  not  a  party  to 
the  deed.  If  this  be  considered  necessary,  in  order  to 
transfer  the  debt  to  the  purchaser  as  between  his  own 
representatives,  it  is  idle  to  say  that  the  mortgage  money 
may  form  part  of  the  price  between  the  mortgagor  and 
his  vendee.  But  surely  there  can  be  no  doubt  that  the 
purchaser  would  be  liable  to  an  action  ^^  money  had  and 
received,  at  the  suit  of  the  mortgagee,  where,  as  in 
Bdvidere  v.  Rochfort,  the  mortgage  debt  constitutes 
part  of  the  purchase  money,  and  is  retained  by  him  ex- 
pressly on  account  of  the  mortgagee.     To  affirm  that 


not  affect  the  right  of  the  mortgagee  {d)  See  Twedddl  t.  Tweddell,  2 

to  resort  to  the  rendor,  his  original     B.  C.  C.  107. 

debtor. 
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the  mortgage  debt  does  not  fonn  part  of  the  price  in 
such  a  case,  is  yirtually  to  declare  that  it  never  can. 
onE^Tir         Lord  Thurlow's  disapproval  of  this  case  is  rendered 
^ividerew.      morc  extraordinary  by  the  circumstance  of  his  haying 

been  the  leading  counsel  for  the  respondent  in  the  appeal, 
and  it  is  probable  contributed  greatly  by  the  force  of  his 
arguments  (which  are  unanswerable)  to  the  result. 

But  the  writer  cannot  help  distrusting  his  own  im* 
pressions  upon  the  subject,  strong  as  they  certainly  are, 
when  he  finds  that  the  opinion  of  Lord  Thurhw  (him- 
self a  high  authority)  has  been  acquiesced  in  by  Lord 
Alvanley^y^ho  in  Woodsy,  Huntingford {e)^  said,  "Lord 
Thurlow  intimates  his  doubt  of  Lord  Rochford  y.  jBefrt- 
dere^  upon  which  therefore  I  shall  not  rely,  us  there  an 
many  difficulties  occurring  against  that  judgmenty  though  hf 
so  high  an  authority. ^^ 
General  remark      It  were  much  to  be  wished,  that  instead  of  adopting 

oa  the  doctrine. 

a  rule  out  of  which  have  grown  so  many  distinctions, 
the  Courts  originally  had  said,  that,  whererer  a  man 
purchases  an  equity  of  redemption,  since  he  is  liable  in 
equity,  whether  he  makes  an  express  stipulation  or  not(^), 
to  indemnify  the  vendor  from  the  payment  of  the  mort- 
gage debt,  and  his  own  personal  estate  has  in  eflfect  had 
the  benefit  of  it  in  the  reduced  price  of  the  estate,  the 
debt  has  become  for  all  purposes  his  own.  But  whatever 
be  the  purchaser's  intention  on  the  subject,  such  intentioa 
should,  in  order  to  avoid  dispute,  be  distinctly  expressed 
in  the  deed  by  which  the  equity  of  redemption  is  con- 
veyed to  him. 

^^'^nai        ^^^*  ^^^  °®^*  subject  of  inquiry  is  as  to  what  will 
estate.  exempt  the  general  personal  estate  from  its  primary  lia- 

{e)  3  Ve«.  131. 
(jg)  See  Lord  EldotCs  judgment  in  Warwg  v.  Wordy  7  Tea.  337* 


ADMINISTRATION  OF  ASSETS,   ETC.  566 


CHAP.  XLTI. 


bility  to  debts  and  other  charges,  for  which  the  testator 
has  provided  another  fund ;  in  other  words,  what  demon- 
strates  an  intention  that  such  primary  liability  shall  be 
transferred  to  the  fond  in  question ;  a  point  which,  it  will 
be  seen,  has  been  a  prolific  source  of  litigation. 

That  the  making  a  provision  for  debts  or  legacies  out  Addition  of  an- 

other  fund  does 

of  the  real  estate  does  not  discharge  the  personalty,  is  noi. 
implied  in  the  very  terms  of  this  question.  There  must 
be  an  intention  not  only  to  onerate  the  realty,  but  to  ex- 
onerate the  personalty;  not  merely  to  supply  another 
fund,  but  to  substitute  that  fund  for  the  property  ante- 
cedently liable. 

Thus  in  numerous  cases  it  has  been  held  that  neither  Men  ehuge 
a  chaise  of  debts  on  the  testator's  lands  generally,  or  on  ezonente  per- 
a  specific  portion  of  them  (A),  nor  a  devise  upon  trust  for  ^ 
Bale,  however  formally  or  anxiously  framed  (i),  nor  the 
ereation  of  a  term  of  years  for  the  purpose  of  such 
charge  (A:),  will  exonerate  the  personalty. 

Nor  is  it  material  that  the  chaise  is  imposed  on  the 
devisee  in  the  terms  of  a  condition,  as  where  real  estate 
is  devised  to  A.,  he  paying  the  debts  and  legacies  (/). 

In  order  to  exonerate  the  personal  estate,  the  very  History  of  tbe 
early  cases  required  express  words  {m) ;  but  this  rule  tme!!^  ^' 
was  subsequently  relaxed,  not  only  by  the  admission  of 
implication,  but  that  implication  was  held  to  be  raised  by 
circumstances  of  a  very  slight  and  equivocal  character, 
affording  little  more  than  conjecture  (n).  Judges  of  a 
later  period,  however,  feeling  the  evils  to  which  this  lati- 

(h)  White  V.  JFhUe,  1  Vera.  43 ;         (0  Bridgman  r.  Dew,  3  Atk.  201. 

Bridgman  v.  Dove,  1  Atlc.  103.  See  also  Read  v.  Hidey  2  Vem.  120 ; 

(t)  Lord  Inchiquin  v.  IVencky  1  VTatson  v.  Brichcoody  9  Ves.  447. 
Cox,  1 ;  Haneox  v.  Ahbt^y  11  Ves.         (m)  Fernet  v.  BoUnson,  Bnnb. 

186.  301. 

(*)  Tower  y.  Lard  Rous,  18  Ves.         (n)  Adam  ▼.  M^^rtek^  1  Eq.  C*. 

132.  Ab.  271|  as  to  which,  see  2  Atk.  626 ; 


666 


ADMINISTRATION   OF  ASSETS,   ETC. 


CHAP.  XLVI. 


Historj  of  (he 
implication  doc- 
trine. 


Rule  nowet* 
tabliflhed. 


tude  of  interpretation  had  given  rise,  and  proceeding  upon 
sounder  principles  of  construction,  have,  without  reject- 
ing implication,  required  that  it  should  be  supported  by 
such  evidence  eviscerated  from  the  vnll,  as  ought  fiurly 
to  satisfy  a  judicial  mind  of  the  testator^s  intention.  A 
wish  has  been  sometimes  intimated,  that  the  old  rule  had 
been  restored,  but  this  was  impracticable  in  the  state 
of  the  authorities,  and  perhaps  would  have  been  hardly 
consistent  with  right  principles  of  construction,  for  it 
is  difficult  to  perceive  any  solid  ground  for  excluding 
implication  in  this  more  than  in  any  other  species  of 
case.  The  evil  seems  to  have  consisted  in  the  extreme 
laxity  with  which  the  implication-doctrine  was,  at  one 
period,  applied,  which  tended  in  effect  to  subvert  altoge* 
ther  the  rule  establishing  the  primary  liability  of  the  per- 
sonal estate ;  but  this  has  been  so  fsa  corrected  by  later 
adjudications,  as  greatly  to  diminish  the  uncertainty 
which  the  numerous  cases  occurring  on  the  sobject  indi- 
cate to  have  prevailed  half  a  century  ago.  From  the 
nature  of  the  question,  however,  which  is  ever  presenting 
itself  under  new  combinations  of  circumstances,  it  is  evei 
now  often  attended  with  no  little  perplexity. 

It  is  well  settled,  that  the  intent  is  to  be  collected  from 
the  whole  will  (o),  and  must  appear  by  "  evident  demon- 


.3  Yes.  110;  Walker  v.  Jackson,  2 
Atk.  624,  and  the  other  cases  re- 
ferred to,  post. 

•  (o)  Though  this  has  heen  frequent- 
ly stated  as  a  rule  peculiarly  applica- 
ble to  particular  classes  of  cases,  yet 
the  student  should  be  reminded  that 
it  is  not  confined  to  any  class  of 
cases,  for  it  would  not  be  possible 
to  specify  any  point  of  testamentary 
construction  which  is  excluded  from 
its  operation ;  nor  is  it  of  novel  or 


recent  introduction,  for  the  old  au- 
thorities never  denied  the  effect  of 
the  context  to  expreas  a  particular 
intention,  or  control  particular  ex- 
pressions. One  cannot  help,  there- 
fore, feeling  some  surprise  that  Lord 
Eldon  should  treat  the  applicability 
of  this  rule  to  the  cases  under  con- 
sideration as  a  discovery  of  Sir  W» 
Grant,  •*  We  have,"  said  his  lord- 
ship in  GitUns  v.  Sied$y  1  Swanst. 
128;  "  now  reached  the  sound  nk, 
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stration,"  "  plain  intention,"  or  "  necessary  implication ; "  cgA».  xvn. 
though  it  most  be  confessed,  that  such  propositions  rather 
change  the  terms  than  afford  a  solution  of  the  question ; 
for,  upon  being  told  that  the  implication  must  be  neces- 
sary, or  must  amount  to  evident  demonstration,  we  are 
ineyitably  led  to  enquire  what  in  judicial  construction  has 
been  held  to  constitute  such  "  necessary  implication,*'  or 
**  evident  demonstration ;"  the  answer  to  which  must  be 
an  appeal  to  the  cases. 

It  has  also  long  been  established,  in  opposition  to  some  Parol  endenoe 
early  decisions  (je?),  that,  in  order  to  exonerate  the  per- 
sonalty, parol  evidence  is  not  admissible  (g) ;  and  that  no 
inference  of  intention  can  be  drawn  from  the  relative 
amount  of  the  personal  estate  and  debts,  or  of  the  per- 
sonal and  real  estate  (r) ;  for  the  fact  that  the  charges  will 
exhaust  the  whole  subject-matter  of  the  residuary  bequest 
does  not  vary  the  construction. 

This  was  decided  in  the  case  of  Tait  v.  Lord  North-  ReUtive 
wick  («),  which  is  a  leading  authority  on  the  general  doc-  umI  penonaitj 
trine.     The  testator  appointed  certain  estates  to  trustees,  ndered. 
upon  trust,  by  sale  or  mortgage  thereof,  or  by  sale  of 
timber  thereon,  to  pay  his  debts^  and  directed  the  trustees 
to  convey  the  lands  not  so  applied  to  certain  uses.     He 
gave  £100  to  each  of  his  trustees,  and  all  the  residue  of 
his  personal  estate  whatsoever  between  his  two  sisters, 
and  appointed  two  of  the  trustees  executors.    Lord  Lough- 


-that,  for  the  purpose  of  eoUecting 
the  intention,  every  part  of  the  will 
must  be  considered.  That  rule  was 
first  established  by  the  great  judge 
whom  we  have  just  lost,  the  late 
Master  of  the  Rolls." 

(/>)  GainsbofHmgh  v.  Oaind<h 
rattghy  2  Vem.  2/^2;  OramvUU  r. 
JBeaufiri,  Id.  648. 


(q)  Inchiquin  v.  JF^rmcky  1  Cox,  1; 
Stephenson  ▼.  HeatheoU^  1  Ed.  30. 

(r)  Cro.  El.  379 ;  Cowp.  833 ;  1 
Cox,  8;  2B.  C.  C.  273,  207;  2  Ves. 
jun.  693 ;  3  Ves.  299 ;  1  BaU  & 
Be.  315 ;  1  Mer.  222,  which  over- 
rule Pre.  Ch.  101 ;  Cas.  temp.  Talb. 
202 ;  1  B.  C.  C.  467,  n. 

(«}  11  Yes.  810. 
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Mere  extennon 
of  the  charge 
to  fiineral  and 
testamentary 
expensta  not 
safSdent. 


borough  held  that  the  personal  estate  was  first  to  be  ap- 
plied, as  far  as  it  would  go^  to  pay  the  debts. 

But  in  Gray  y.  MinnetJiorpe  {{)  the  same  Judge  thought 
that  where  the  purchase  money  of  an  estate,  detised 
in  trust  to  be  sold  to  pay  debts  and  certain  pecuniaiy 
legacies,  was  inadequate  to  pay  the  debts  alone,  this 
circumstance  furnished  an  argument  against  exempting 
the  personal  estate.  Such  an  argument,  howeyer,  seems 
to  be  obnoxious  to  the  reasoning  which  applies  against 
making  the  amount  of  the  personal  estate  a  ground/or 
the  exemption ;  since  the  adequacy  of  the  fund  to  pay 
debts  must  depend  upon  the  amount  of  those  debts  at  the 
death  of  the  testator,  and  their  amount  at  that  period 
can  afford  no  indication  of  his  intention  when  he  made 
his  will. 

It  is  clear  that  the  charging  the  land  with  (in  addition 
to  debts)  funeral  or  testamentary  expenses,  or  both,  will 
not  per  se  exempt  the  personalty ;  for  although  it  seems 
improbable  that  the  testator  should  mean  to  create  an 
awptUary  fund  to  answer  expenses,  which  are  payable  ont 
of  the  personal  estate  in  priority  to  all  other  claims,  and 
which  it  could  hardly  be  insufficient  to  liquidate,  yet  sad 
an  argument  amounts  only  to  conjecture,  and  falls  short 
of  that  necessary  implication  which  is  now  held  to  be 
requisite  to  transfer  the  primary  onus  to  the  new  fdnd. 

Many  opinions  have  been  expressed  on  this  point 
Thus  Lord  Hardwicke^  in  Walker  v.  Jackson  («),  re- 
marked, that  the  words  ^^  debts,  legacies,  and  funeral  ex- 
penses," were  only  words  of  style,  an  observation  in  which 
Sir  W.  Grants  in  Brydges  v.  Phillips  (a?),  seems  to  hare 
concurred.  The  circumstance  of  funeral  expenses  being 
included  in  the  charge,  was  also  disregarded  by  Lord 


(0  3  Ves.  lOd. 


{u)  2  Atk.  624.  {x)  6  Vek  670. 
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Northinfftany  in  Stephenson  v.  H&dhajie  ( y),  and  by  Lord  cwaf.  xlti. 
Kenjfony  in  Williams  v.  Bishop  ofLlandaff{z\  (though  the 
latter  judge  decided  in  fayour  of  the  exemption^on  grounds 
perhaps  not  less  equivocal),  and  by  Lord  Manners,  in 
Aldridge  y.  Wallscourt  (a).  On  the  other  hand.  Sir  IL  P. 
Arden^  in  Burton  y.  KnowUon  (b\  thought  a  direction  to 
pay  funeral  expenses  a  strong  circumstance  in  &your  of 
the  exemption  where  the  trustees  of  the  fund,  on  whom 
the  direction  was  imposed,  were  not  the  executors  to 
whose  duty  it  naturally  belonged.  This  case,  howeyer,  A.to«j«a^ 
has  been  commented  upon  both  by  Lord  Loughborough  (c)  ^^kiiaad«d. 
and  Lord  Eldon  {d )  in  terms  which  throw  great  doubt 
upon  its  authority ;  and,  if  it  rest  on  this  ground,  (and  it 
is  difficult  to  find  one  more  solid),  the  decision  is  clearly 
oTerruled  by  the  cases  already  referred  to,  and  those  which 
remain  to  be  stated. 

Thus,  in  Gray  y.  Minnethorpe  («),  where  the  testator 
devised  certain  lands  to  W.  and  J.,  and  their  heirs,  in 
trust  to  sell,  and  out  of  the  monies  arising  therefrom  to 
pay  all  his  just  debts  oxiA  funeral  ejppenses^  and  the  residue 
over,  and  appointed  his  brother  6.  sole  executor ;  Lord 
Loughborough  held  that  the  executor  did  not  take  the 
personal  estate  exempt  from  debts. 

So,  in  Hartley  v.  Hurle  (g)^  where  the  testator  directed 
that  all  his  just  debts  and  funeral  and  testamentary  e^* 
penses  be  in  the  first  place  fully  paid  and  satisfied,  and 
then,  after  making  a  certain  bequest,  devised  all  his  lands 
and  hereditaments,  and  monies  in  the  funds,  to  A.  and  B*, 
"Upon  trust  out  of  the  rents  of  his  lands  and  the  dividends 


(^)  1  Ed.  38.  4  Ves.  803. 

{8)  1  Cox,  254.  {d)  BoatU  v.  Blundell,  1    Mer. 

(a)  1  Ball  &  Beatty,  312 ;  post.  229. 

{b)  3  Ves.  108.  («)  3  Ves.  103. 

{€)  See  Tait  y.  L&rd  Nortkwki,         {g)  6  Ves.  640. 
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CHAP.  xLvi.  of  his  monies  to  pay  all  his  jiist  debts^  funeral  and  tes- 
tamentary EXPENSES,  and  certain  legacies  (A),  and  the  re- 
sidue over.  After  other  bequests,  the  testator  deyised 
and  bequeathed  all  the  residue  of  his  real  and  personal 
estate,  not  by  him  otherwise  given  and  disposed  of,  to  C. 
his  daughter,  and  he  appointed  A.,  B.  and  C.  executors. 
Sir  R.  P.  Ardeny  M.  R.,  held  that  the  residuary  personal 
estate  was  not  exempt  from  the  payment  of  debts. 

The  M.  R.  distinguished  this  case  from  Burton  y. 
Knowlton{i)  on  the  ground  of  the  general  introductoiy 
words,  which  he  said  were  a  direction  to  the  ea^ecutars  to 
pay  the  debts,  &c.,  and  therefore  favoured  the  non-exemp- 
tion {k) ;  but  we  have  seen  that  a  direction  in  such  terms, 
followed  by  the  appropriation  of  a  particular  fond  for  the 
purpose,  has  reference  to  the  provision  so  made  (I).  Snch 
a  distinction  is  clearly  untenable. 
Personalty  held      So,  iu  M^LeUmd  V.  Sluiw  (m),  whcro  a  testatrix  devised 

not  exempt, 

though  charge    Certain  lands  to  trustees  to  sell,  and  out  of  the  money 
nerai  ezpeiues.  arising  from  such  Bale,  '^  in  the  first  place "  desired  her 

FUNERAL  EXPENSES  and  the  debts  which  she  should  owe  at 
her  death  to  be  paid ;  secondly,  she  directed  the  payment 
of  several  sums  to  persons  who  were  creditors  of  her  late 
husband.  She  then  gave  several  legacies,  including  one 
to  her  executors  for  their  trouble,  adding,  ^*  the  said 
several  sums  to  be  paid  by  my  said  executors  and  trustees 
out  of  the  money  arising  from  the  sale  of  my  said  lands, 
which  I  do  order  to  be  sold  with  all  convenient  speed 
after  my  decease,  and  such  of  the  said  purchase  money  as 
shall  remain  after  paying  the  said  legacies,  and  the  exe- 
cution of  this  my  will,  I  bequeath  in  the  following  man- 


(h)  The  legacies  were  held  to  be 
payable  out  of  the  real  estate  onfy^ 
see  post. 

(t)  3  Ves.  107.    See  post. 


(k)  See  an  obseiratton  npoD  tfai% 
ante,  p. -509. 
(0  Ante. 
(m)  2  Sch«  &  Lef.  538. 
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ner."  The  testatrix  then  disposed  of  such  residue.  There  chap,  xlyi. 
was  DO  disposition  of  the  personal  estate,  otherwise  than 
by  the  appointment  of  executors,  who,  haying  legacies  for 
their  trouble,  could  not  take  beneficiallj  {n).  The  next 
of  kin  claimed  to  take  it  exempt  from  debts,  legacies,  and 
funeral  expenses;  but  Lord  Redesdde  held,  that  there 
were  not  sufficient  words  to  raise  an  implication  of  intent 
to  exempt  the  personalty  from  these  charges.  His  lord- 
ship, howeyer,  thought  the  sums  to  be  paid  to  the  creditors 
of  the  husband  were  to  be  satisfied  out  of  the  real  estate 
only{o). 

It  is  not  denied,  indeed,  that  the  subjecting  of  the  real  Tnut  to  pa^ 
estate  to  aU  the  chaiges  which  belong  to  the  personalty,  iSh^Tte^-' 
as  legacies,  funeral  and  testamentary  expenses,  fayours  the  ^J^  "'' 
supposition  that  the  personalty  is  intended  to  be  giyen  as 
a  specific  legacy,  and  consequently  to  be  exempt  (p)\  but 
no  case  which  rests  on  this  single  circumstance  is  now  to 
be  relied  on.     Such  seems  to  be  the  situation  of  the  case 
of  GaskeU  y.  Gaugh^  cited  by  Sir  R.  P.  Arden^  in  Burton 
y.  Knowlton{q)y  which,  howeyer,  is  too  loosely  stated  to 
enable  us  to  form  a  satisfactory  opinion  of  the  grounds  of 
it.  It  does  not  appear  who  was  the  executor,  or  in  what 
terms  the  personalty  was  giyen. 

In  the  much  considered  case  of  Boatle  y.  Blundell  (r),  Effect  of  tc^a- 
the  extension  of  the  charge  to  funeral  and  testamentary  beingthrown 
expenses  seems  to  haye  been  treated  by  Lord  Eldan  as 
haying  much  weight,  though  it  was  there  aided  by  the 
circumstance,  that  some  particular  charges  incident  to 


(fi)  Bat  now  see  1  Will.  4^  c.  40.  Driver  v.  Ferrand,  1  Ross.  &  M. 

(o)  As  to  this,  see  cases  cited,  post.  681. 

{p)  See  Sir  W.  Grants  judgment         (q)  3  Yes.  Ill .  See  also  JKynastan 

in  Tower  v.  Lord  Rousy  18  Yes.  159.  v.  Kjynaston,  1 B.  C.  C.  457,  n. ;  post. 

Also  Greene  r.  Oreene^  4  Madd.  148 ;  p.  579,  n. 
JUiekell  T.  Michell,  5  Madd.  69 ;         (r)  1  Mer.  193. 
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CHAP.  XLVf. 


other  charges. 


the  administration  of  the  estate,  namely,  that  of  supporting 
the  will  against  any  attempt  to  invalidate  it,  was,  by  a 
codicil,  imposed  ea^clusivdy  on  the  real  estate.  ^  On 
looking  through  the  precedents,  (said  his  Lordship),  it  is 
impossible  to  deny  that  this  is  a  circumstance  on  which 
great  stress  has  always  been  laid ;  namely,  where  the  real 
estate  is  made  liable  to  such  expenses  as  exclusirely  re- 
gard the  administration  of  the  personal  estate,  such  as  the 
costs  of  probate,  and  other  costs  sustained  in  the  execu- 
tion of  the  will." 
Where  penon.  It  has  been  decided  that  the  ea?pressly  subjecting  the 
subjected  to      pcrsoual  cstato  to  certain  charges,  to  which  it  was  before 

liable,  does  not,  by  force  of  the  principle  Mpressio  unm 
est  ea?cliisio  aUerimy  raise  a  necessary  implication  that  it 
is  not  to  bear  other  charges  not  so  expressly  directed  to  be 
payable  out  of  it,  but  which  are  thrown  upon  the  land. 

Thus,  in  Brydges  t.  Phillips  (5),  where  the  testator  de- 
vised certain  real  estate  upon  trust  for  sale,  and  out  of 
the  money  arising  thereby  to  pay  his  dd>ts  and  certain 
legacies,  and  devised  over  the  lands  which  should  remain 
unsold.  The  testator  then  gave  certain  other  legacies, 
and  directed  the  last-mentioned  legacies  to  be  paid  out  of  hit 
PERSONAL  estate^  and  bequeathed  the  residue  of  his  said 
personal  estate,  except  as  aforesaid,  to  his  wife,  whom, 
with  two  other  persons,  he  appointed  his  executrix  and 
executors :  Sir  W.  Grants  M.  R.,  held,  that  though  there 
was  room  for  conjecture,  that  the  testator  did  mean  to 
throw  his  debts  primarily  upon  the  real  estate,  yet  that 
this  did  not  appear  with  a  sufficient  degree  of  certainty  to 
enable  him  judicially  to  collect  such  an  intention.  He 
said,  that  by  directing  the  legacies  to  be  paid  out  of  the 
personal  estate,  th&  testator  might  merely  have  intended 

(«)  6  Ves.  667. 
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to  distinguish  those  legacies  from  the  others  which  were   chap,  xlyu 
to  be  paid  out  of  the  real  estate.   His  Honor  also  adrerted 
to  the  circumstance,  that  the  trustees  and  executors  were 
not  wholly  the  same  persons. 

This  principle,  too,  was  strongly  recognised  by  the  same  Proyiiioii  ••  to 
learned  judge,  in  the  case  of  Watson  v.  Brickwood  {t),  which  the 
which  also  establishes,  that  an  intimation,  howerer  anxi*  naS^ii  to  be 
ously  made,  as  to  the  proportions  and  mode  in  which  the  ^"^' 
chaige  is  to  be  borne  among  the  derisees  of  the  real  es* 
tate,  will  not  have  the  effect  of  onerating  it  primarily ; 
such  a  clause  being  considered  only  as  proyiding  for  the 
event,  in  case  the  land  does  become  chargea&le^  and  not  as 
charging  it  at  all  events  {u).     The  case  was  as  follows : — 
A  testator  devised  all  his  freehold  lands  to  the  use  of  his 
nephews  W.  and  R.  and  their  sons  successively  in  strict'set* 
tlement,  with  remainder  to  G.  for  life,  and  such  son  as  he 
should  by  will  appoint,  with  remainder  to  N.  and  his  first 
and  other  sons  in  tail  male ;  he  then  gave  to  several  nieces 
legacies  in  blank,  and  proceeded  thus :  **  And  I  direct  the 
same  legacies  to  be  paid  at  the  end  of  twelve  months 
next  after  my  decease,  by  my  executor  hereinafter  named* 
I  give  and  bequeath  all  and  singular  my  goods^  chattds^ 
personal  estate^  and  effects  whatsoever  and  wheresoever ^  not 
hereinbefore  disposed  of  unto  my  said  nephew  W.,  his  ex- 
ecutors, administrators,  and  assigns,  for  ever,  he  paying 
thereout  all  and  singular  legacies,  and  all  my  funeral  ei*- 
penses  and  simple  contract  dd>ts.     And  whereas,  I  have, 


(0  9  Yes.  447. 

{%)  But  see  Anderton  v.  Cooke^ 
cit.  1  B.  C.  C.  456 ;  Williams  y. 
BM4>p  of  Uandaffy  1  Cox,  254, 
where  an  estate  wa&  charged  in  ease 
am4her  estate  devised  upon  trust  to 
pa^  debts  should  be  insufficient;  and 
the  penonal  estate  was  held  to  be 


exempt.  Such  a  case  seems  to  fidl 
directly  within  the  principle  stated 
in  the  text.  It  does  not  appear, 
howeyer,  whether  the  decisions' 
rested  on  the  words  in  question* 
See  another  case  of  this  kind,  Denoes 
T.  ScoU^  5  Russ.  82. 
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CHAP.  xLvi.  at  different  times,  borrowed,  on  mortgage  and  bond,  divers 
Personalty  held  sums  of  monej  of  different  persons,  to  enable  me  to  make 
thoug^k^  purchases  of  part  of  the  said  estates  hereinbefore  limited ; 
^^'^*  and  being  minded  that  the  whole  should  be  dischai^  in 

equal  proportions  by  the  said  W.,  R.,  G.,  and  such  his  son 
so  to  be  appointed  as  aforesaid,  as  they  respectively  shall 
become  entitled  to  the  possession  of  my  said  estates :  Now 
p  I  hereby  will,  order,  and  direct,  that  all  such  sum  or  sums 

of  money  as  the  said  W.,  R.,  G.,  or  his  son  so  to  be  ap- 
pointed as  hereinbefore  mentioned,  or  the  said  N.  shall 
pay  off  and  discharge  during  the  time  each  of  them  shall 
be  in  possession  of  my  said  estates  under  this  my  will, 
and  also  all  such  sum  or  sums  of  money  as  any  of  them 
shall  expend,  or  be  put  to  in  the  Court  of  Chancery,  or 
elsewhere,  in  protecting  or  defending  my  said  leasehold 
estate,  and  a  due  proportion  of  any  of  the  two  last  fines, 
to  be  paid  from  time  to  time  for  the  renewal  of  the  leaaes 
thereof,  shall  be  a  debt  and  charge  against  the  whole  of 
such  estates  in  favour  of  the  person  or  persons,  his  and 
their  executors,  administrators,  and  assigns,  so  paying  off 
and  discharging  such  sum  or  sums,  for  so  much  money  as 
shall  be  actually  so  paid  and  expended ;  and  I  direct  the 
next  taker  of  all  my  said  estates  under  this  my  will  to 
repay  such  sum  and  sums  of  money  as  his  predecessor 
from  time  to  time  shall  have  so  paid  off  and  expended  to 
such  person  or  persons,  and  in  such  manner,  as  his  prede- 
cessor shall  direct  by  any  deed  or  will,  to  be  by  him  dnij 
executed,  and  for  want  thereof  to  the  executor  or  adminis- 
trator of  such  predecessor  from  time  to  time,  deducting 
from  time  to  time  the  due  share  or  proportion  thereof  of 
such  preceding  taker,  until  the  whole  of  such  sum  or  sums 
of  money  shall  be  paid  off;  and  I  direct  the  same  course 
to  be  used  by  each  of  the  takers  in  succession  until  the 
full  payment  thereof,  before  such  next  taker  or  takers  can 
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have  any  benefit  under  this  my  will :  it  being  my  will  chap,  xlvi. 
and  desire,  that  no  part  of  my  estates  be  sold  or  parted 
with,  and  that  all  possible  care  be  taken  and  observed  in 
regard  to  such  leasehold  estates,  as  well  with  respect  to 
the  renewal  of  leases  from  time  to  tim^  as  with  respect 
to  any  dispute  that  may  at  any  time  hereafter  arise  in 
consequence  thereof."  And  the  testator  appointed  W.  his 
ejpecutor.  By  a  codicil,  reciting  the  disposition  of  his 
estates  to  T.  (the  trustee),  he  gave  the  same  to  J.,  re- 
voked the  former  devise,  and  gave  to  J.  the  powers  and 
authorities  given  by  the  will  to  T. ;  and  he  further  willed 
that  J.  and  his  heirs  should  and  might,  in  order  to  raise 
money  for  the  payment  qf  all  and  singular  his  debts  and 
legacies^  from  time  to  time  mortgage,  with  the  approbation 
of  the  taker  for  the  time  being  of  the  said  estates,  accord^ 
iiig  to  his  said  will,  a  competent  part  of  his  said  freehold 
estates  for  so  much  money  as  should  be  necessary  for  the 
purpose,  and  he  directed  his  trustees  for  the  time  being 
to  keep  down  the  interest.  By  another  codicil,  the  tes~ 
tator  appointed  another  trustee,  and  gave  other  legacies. 
It  was  contended  that  the  personal  estate  was  discharged 
from  the  debts,  or  at  least  subject  onTy  to  the  simple  con- 
ir-act  debts :  but  Sir  JF.  Cfrant  was  of  a  different  opinion,  sir  w.  Gram'a 
He  admitted  that  there  was  some  indication  of  an  intention  waiatm  ▼. 
to  exonerate  the  personalty;  but  thought  that  it  was  not  so 
conclusive  as  to  come  up  to  the  requisition  of  the  rulelaid  down 
by  Lord  Thurlow,  in  the  Duhe  of  Ancaster  v.  Mayer  {ai),  that 
is^  a  plain  intention;  and  that  by  directing  the  executor,  to 
whom  he  gave  all  his  personal  estate,  to  pay  thereout  all  the 
legacies,  funeral  expenses,  and  simple  contract  debts,  primd 

{s)  1  B.  C.  C.  454.     This  case  by  his  Lordship  on  the  doctrine  in 

was  decided  by  Lord  Thmrlow  prin-  discussion  have  been  much  referred 

cipaUy  upon  another  poitit,  (see  to. 
ante),  but  the  positions  laid  down 

VOL.  II.  P   P 
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CHAP.  TLvr.  fame  there  was  some  appearance  of  an  intention  that  be 
did  not  mean  the  personal  estate  to  be  liable  to  debts  ^ 
specialty^  but  that  alone  upon  the  authorities  was  not 
sufficient ;  there  must  be  a  charge  clearly  and  distinctly 
upon  the  real  estate  (^)  to  make  it  liable.     When  he 
declared  his  intention  afi  to  the  real  estate,  it  did  not 
appear  he  had  any  fiited  and  distinct  resolution  by  any 
act  of  his  own  to  throw  the  specialty  debts  on  the  real 
estate ;  but  he  seemed  to  suppose  either  that  the  personal 
estate  would  not  be  sufficient  both  for  the  simple  contract 
and  specialty  debts,  or  that  the  latter  would  of  course 
fall  upon  the  real  estate,  and  any  act  by  him  to  throw 
them  upon  the  real  estate  was  not  necessary;  for  he  had 
not  in  direct  terms  made  any  charge  upon  the  real  estate^ 
but  he  took  it  for  granted  that  the  real  estate  would  be 
called  upon  for  bond  debts  and  mortgages,  and  his  object 
was  to  secure  an  equal  distribution  of  the  burthen  among 
the  devisees,  who  were  to  take  the  real  estate  in  succes- 
sion, and  no  other  object  whatsoever*    His  intention  was 
not  to  favour  the  executor  taking  the  personal  estate 
against  those  taking  the  real  estate,  but  to  take  care  thai 
those  who  were  to  take  the  real  estate  as  against  each  other 
should  bear  the  burthen  in  equal  proportions.     It  was  con- 
tended, his  Honor  said,  that  the  codicil  operated  as  a  total 
exoneration  both  from  debts  and  legacies*;  the  codicil 
contained  as  complete  a  provision  for  all  debts  and  lega- 
cies as  could  be ;  but  that  was  nothing  more  than  there 
v^as  in  Tait  v.  Northunck  {z).     This  cafie  vras  hardly  so 
strong  in  that  respect,  for  in  that  case  were  more  circum- 
stances from  which  it  might  have  been  argued  that  the 
testator  could  not  have  had  it  in  contemplation  to  burthen 
his  real  estate  merely  in  aid  of  the  personal.     At  most 

(jr)  And  that  only.    See  the  sequel  of  his  Honor's  jud^ent. 

{z)  4  Yes.  816 ;  ante,  p.  667. 
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this  was  but  the  same  case,  and  could  not  be  contended  chap,  xlvi. 
higher  than  as  eqniralent  to  that;  and  there  Lord  Rasdj/n^ 
adhering  to  Lord  Thurlow^s  rule,  said  expressly  that  the 
most  anxious  provision  for  payment  of  debts  out  of  the 
real  estate  would  not  be  sufficient  to  exonerate  the  per- 
sonal estate.  His  Honor  was  therefore  of  opinion  that 
there  was  no  exoneration  of  the  personal  estate. 

Of  this  case  Lord  EMon  has  said  (a),  that  he  thought  it  Wauon  ▼. 
was  rightly  decided,  taking  the  will  and  codicil  together ;  proTedby  Lord 
*^  but  if  (said  his  lordship)  the  codicil  had  not  existed, 
there  are  circumstances  which  appear  to  me  to  be  such  as 
might  haye  given  occasion  to  some  observations  which  do 
not  occur  either  in  the  judgment  or  in  the  argument ;  still 
I  repeat  thai  I  think  that  case  was  right^  decided" 

The  case  of  Watson  v.  Brickwood  is  an  important  au- 
thority on  the  general  doctrine,  since  no  case  better  ex- 
emplifies the  species  of  evidence  which  is  necessary  to 
eJLonerate  the  personal  estate,  as  distinguished  from  mere 
conjecture.  It  would  have  been  well  if  this  principle  had 
been  steadily  adhered  to. 

Another  question  which  has  much  divided  the  opinions  Effect  when 
of  judges  is,  whether  the  circumstance  of  the  bequest  eii^^snmmi 
being  of  edl  the  personal  estate,  (with  or  without  an  enu-  *^**' 
meration  of  particulars),  not  a  gift  of  the  residue^  demon- 
Btrates  an  intention  to  exempt  it  from  the  charges  to 
which  the  general  personal  estate  is  primarily  liable.  The 
negative  appears  to  have  been  decided  in  several  instances 
where  the  legatee  was  appointed  executor,  a  circumstance 
which  has  always  been  considered  to  favour  the  non- 
exemption,  by  raising  the  inference  that  the  legatee  was 
to  take  the  personalty  subject  to  the  charges  devolving 
upon  him  in  the  character  of  executor.     French  v.  6%e- 

(a)  In  Bootle  v.  Blundell^  1  Mer.  230. 

PP2 
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CHAP.  xLvi.   Chester  {b)  has  generally  been  treated  as  a  case  of  this 

kind.     The  testator  there  directed  that  the  trnstees  of  a 

certain  real  estate  which  he  had  conveyed  by  deed  should 

out  of  the  trust  estate  pay  his  debts,  legacies,  and  funerals ; 

All  the  person,  and  dcvised  to  his  wife,  whom  he  made  executrix,  aU  his 

al  estate  not 

oiherwUe  du-  pevsonol  cstute  not  otherwise  disposed  ofy  intending  thereby 

a  proyision  for  her,  she  haying  been  prevailed  upon  to  sell 
away  part  of  her  own  inheritance.  Lord  Keeper  Wright, 
and  afterwards  Lord  Cowper^  held  that  the  devise  being  in 
the  same  clause  in  which  she  was  named  executrix,  and 
not  said  exempt  from  the  payment  of  debts,  she  must 
therefore  take  it  as  executrix,  and  the  same  must  be  ap- 
plied in  payment  of  debts. 

But  in  this  case  the  words  *'  not  otherwise  disposed  or 
renders  it  scarcely  distinguishable  from  thai  of  a  residu- 
ary bequest.  A  similar  remark  applies  to  Watson  v. 
Brickwood  {c)  and  Booth  v.  BlundeU  (d) ;  but  as  in  both 
these  cases  there  were  anterior  specific  bequests,  to  which 
the  words  '^  hereinbefore  disposed  of"  might  relate,  do 
argument  against  the  exemption  could  be  dravra  from 
them.  It  is  only  where  the  will  contains  no  other  dispo- 
sition than  the  charges  which  are  to  come  out  of  the  per- 
sonal estate  that  such  an  argument  applies ;  and  it  would 
seem,  by  parity  of  reason,  that  it  is  then  only  that  even  the 
^circumstance  of  the  gift  being  residuary  raises  any  verj 
strong  inference  against  the  exemption,  though  in  eveij 
case  the  fact  of  the  bequest  not  being  residuary  in  its 
terms  may  afford  an  argument  in  favour  of  the  exemption. 
Trust  to  pay «//  The  casc  ot  Brummel  v.  Prothero  (^),  however,  seems 
bequest  of  all  moTC  directly  to  support  the  doctrine  in  question ;  and  it 
monies,     .^     .^  obscrvable  that  in  this  case  the  land  was  devised  in 

(b)  2  Vein.  568 ;  S.  C,  in  Dom.  (c)  9  Ves.  447. 

Proc.  1  B.  P.  C,  Toml.  ed.  102 ;  but  (d)  1  Mer.  193. 

aee  Cas.  temp.  Talb.  209.  (e)  3  Yes.  111. 
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trust  to  pay  dl  the  testator's  debts.  The  testator  devised 
all  his  real  estate  to  A.  and  his  heirs,  in  trust,  in  the  first 
place,  to  pay  all  his  jost  debts,  and  then  to  other  limita^ 
tions.  Laatly,  he  gave  and  bequeathed  unto  his  brother 
E.  all  his  monies,  goods,  chattels^  rights,  credits,  personal 
estate,  and  effects,  whatsoever  and  wheresover,  and  ap- 
pointed him  ej^ecutor.  Sir  R.  P.  Arden,  M.R.,  at  first  ex- 
pressed an  opinion  that  a  direction  to  pay  all  the  debts 
would,  according  to  the  authorities,  throw  them  upon  the 
land  only ;  but  he  afterwards  came  to  a  contrary  con- 
clusion, observing  that  the  case  was  stripped  of  every  cir- 
cnmstance  to  exonerate  the  personal  estate,  except  that 
of  a  devise  to  a  trustee  for  payment  of  debts,  and  a  gene- 
ral bequest  of  the  personal  estate  to  the  executor ;  and 
that  there  was  no  one  case  since  French  v.  Chichester, 
the  first  upon  the  subject,  in  which  such  words  as  these 
had  been  held  alone  sufiicient  to  exempt  the  personal 
estate  {g). 


CHAP.  XLVI. 


{g)  This  ia  not  quite  correct. 
There  are  several  cases  in  which  a 
csontrary  decision  has  occurred  under 
circumstances  hardly  distinguish- 
able. Thus,  in  KynagUm  t.  Kyndu- 
ton,  1  B.  C.  C.  457,  n.,  a  testator 
chained  his  whole  estate  with  the 
payment  of  aU  his  debts,  legacies^ 
and  funeral  expenses,  and  for  that 
purpose  devised  particular  lands  to 
trustees,  upon  trust  to  sell  the  same, 
and  pay  his  debts,  legacies,  and  fune- 
ral expenses;  and  he  gave  to  his 
wife  M  his  personal  estate  what- 
soever, and  constituted  her  sole  exe- 
cutrix. The  debts  exceeded  the 
personal  estate  (acircumstance  which 
ia  now  immaterial).  Lord  Bathurst 
determined  the  personal  estate  to  be 
exempt. 


So,  in  Hclliday  v.  Btnoman,  cit.  Cases  of  ex- 
1  B.  C.  C.  1«.  A.  derised  a  manor  ^^"^ 
to  trustees,   in   trust  to  sell,  and  now  deemed 
directed   the  monies  to  be  raised  ^^"^^^^n- 
thereby  to  be  paid  in  discharge  of 
all  his  debts;   and  after  payment 
thereof,  in  the  first  place  to  invest 
the  residue,  and  pay  the  interest  to 
his  wife  for  life,  and  the  principal 
after  her  decease  to  B. ;  and,  after 
several  specific  and  pecuniary  lega- 
cies, gave  to  his  wife  aU  his  goods 
and   chattels,  and   appointed   her 
executrix.    It  was  held,  upon  the 
authority  of  Kytuuton  v.  Kynaston, 
that  the   personalty  was   exempt 
from  the  debts.    BamfiM  v.  Wynd- 
ham.  Pre.  Ch.  101,  is  a  case  of  the 
same  kind,  but  is  much  weakened 
as  an  authority,  by  the  stress  that 
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Devise  subject 
to  debts,  &c., 
and  bequest  of 
ail  the  person- 
alty. 


Remark  on 
Aldridge  t. 
Lord  Walk, 
court. 


Conclusion 
from  preceding 
cases. 


Distinction  be- 
tween a  resi- 
duary  bequest 


So  in  Aldridge  v.  Lord  WaUscourt  (A),  where  A.  deyised 
all  his  lands  to  trustees  (subject  to  the  payment  of  his 
just  debts,  funeral  e:t:penses9  and  several  portions  after- 
wards charged  for  his  daughters,)  to  certain  limitations, 
and  directed  his  trustees  to  raise  certain  portions  for  his 
daughters.  He  appointed  T.,  his  son,  executor,  and  be* 
queathed  him  aU  his  personal  estate  in  trust  for  such  per- 
sons as  he  (the  testator)  should  appoint.  By  a  codicil 
reciting  that  bequest,  he  directed  his  executor  to  hold  the 
personal  estate  in  trust  for  his  daughter  M.  Lord  Manr 
ners  thought  there  was  nothing  to  exempt  the  personal 
estate  from  its  primary  liability  to  debts. 

In  this  case  the  legatee  herself  was  not  the  executrix, 
but  as  the  subject  of  gift  was  to  flow  to  her  through  the 
executor  as  trustee,  it  might  be  considered  as  subject  to 
charges  attaching  to  him  in  that  character,  and  conse- 
quently as  falling  under  the  same  principle. 

But  though  these  cases  may  seem  to  authorize  the  con- 
clusion that  where  the  legatee  is  appointed  executor,  (not- 
withstanding the  funeral  expenses  are  thrown  upon  the 
land),  the  personalty  is  not  exempted  by  the  mere  circnm- 
stance  of  the  bequest  being  of  all  the  personal  estate,  with 
or  without  an  enumeration  of  particular  species  of  pro- 
perty, yet  in  several  instances  the  distinction  between 
such  a  bequest  and  a  gift  of  the  residue  has  been  treated 
aa  having  weight. 

Thus  in  Tower  y.  Lord  Rous  (f).  Sir  W.  Grants  M.R, 
observed  that  there  was  nothing  except  the  common  red- 


was  laid  upon  the  inadequacy  of 
the  personalty  to  pay  the  debts. 
How  far  Lord  Baihwrst  was  in- 
fluenced by  this  circumstance  in 
Kynaston  v.  Kynatton  does  not  ap- 
pear; but  it  IS  evident  that  both 
this  case  and  Holliday  v.  Bowman 


are  oyermled  by  Brummel  t.  Pro- 
tkero.  It  would  have  been  more 
satisfactory  if  they  had  been  notioed 
in  that  case. 

(A)  1  Ba.  &  Be.  312. 

(i)  18ye8.ia0. 
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duarj  clause,  not  **  all  my  personal  estate/'  not  **  all  which 
I  have  not  hereinhefore  disposed  o^"  or  any  other  of  those  ^  ^^*I^ty. 
forms  which  in  several  cases  have  been  held  to  denote  a$i  in^ 
tention  to  give  the  personal  estate  as  a  specific  bequest  And 
Lord  EUon^  in  Boode  v.  BhmdeU  (Ar),  observed,  in  refer- 
ence to  the  Duke  of  Ancaster  v.  Mayer  (/),  that  a  great 
deal  of  ailment  might  have  been  raised  as  to  the  dis^ 
tinction  between  a  gift  of  residue,  as  residue,  and  a  be- 
quest of  enumerated  particulars  followed  by  the  words, 
^'  and  personal  estate  whatsoever,'*  not  ^^  and  ail  the  residue 
of  my  personal  estate ;"  though  his  lordship  admitted  that 
the  argument  in  this  case  was  excluded  by  a  subsequent 
clause,  in  which  the  testator  referred  to  the  bequest  as 
a  gift  of  '*the  residue."  It  should  be  observed,  too, 
that  in  Duke  of  Ancaster  v.  Mayer  there  were  circum- 
stances which  operated  quite  as  stnmgly  against  the 
exemption  as  in  Brummd  v.  Prothero.  The  same 
persons  were  appointed  trustees  of  the  term  to  raise 
money  to  pay  the  debts  and  funeral  charges,  and  earecu^ 
torsy  (which  has  been  generally  considered  to  favour 
the  non-exemption  {m) );  and  there  was  even  a  direc- 
tion to  them  as  *^  executors  "  to  pay  the  funeral  chaiges, 
debts,  and  legacies ;  and  they  were  to  reimburse  them- 
selves the  expenses  attending  the  execution  of  the  will 


i 


{k)  1  Mer.  22a 

(0  I  B.  C.  C.  464. 

(m)  See  Lord  iVbftAtfijffonV  judg- 
ment in  Supkauon  t.  HeatKcote^  I 
£d.  38;  Lord  Thurhufs  in  Dukeof 
Ancaster  v,  Mager^  1  B.  C.  C.  454, 
(see  also  1  Mer.  223) ;  Lord  Altcrn- 
1^8  in  Burton  v.  KnawUon,  3  Yes. 
108;  and  Gray  y.  Minndkarpe,  3 
Yes.  103.  But  see  Lord  Hardwick^s 
judgment  in  Walker  v.  Jackson^  2 
Atk.  624 ;  and  Lord  EldonU  judg- 


ment in  BooUe  y.  BlmuMl,  1  Mer. 
227,  where,  though  his  Lordship 
seems  to  haYe  treated  this  circum- 
stance as  adYsrae  to  the  exemption, 
yet  he  admitted  that  there  might  he 
such  a  cautious  discrimination  of  the 
two  characters  of  trustee  and  exe- 
cutor as  not  only  to  render  tiieir 
union  in  the  same  person  unimport- 
anty  hut  afford  an  inference  in  fa- 
Your  of  the  exemption. 
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CHAP,  xLvr.  ont  of  the  personal  estate  or  monies  to  be  raised  by  the 
term ;  and  yet,  under  these  circumstances,  all  tending  to 
oppose  the  exemption.  Lord  Eldon  thought  the  distinc* 
tion  between  a  gift  of  enumerated  particulars  followed  bj 
a  bequest  of  the  residuey  and  of  cH  the  personal  estate, 
entitled  to  some  weight.  It  is  unfortunate  that  Brummd 
y.  Prothero  was  not  among  the  numerous  decisions  cited 
by  his  Lordship  in  Boqtie  v.  Blundell. 

In  several  subsequent  cases,  indeed,  one  main  ground 
of  exemption  was,  the  fact  of  the  persosalty  being  giyen, 
Dot  as.  a  residue,  but  as  all  the  personal  estate,  accom- 
panied by  an  enumeration  oi  articles^  notwithstanding 
that  kt  one  of  them  it  may  be  inferred  that  the  trustees 
of  the  real  estate  were  executors ;  but  it  is-  observable 
that  in  all  these  cases  the  real  estate  was  onerated  with 
all  the  charges  to  which  the  personal  estate  is  liable, 
namely,  the  debts,  funeral  expenses^  and  costs  of  preying 
fieqQostofaH  the  Wilt.  The  first  is  Greene  y.  Greene  {n)y  where  the 
ney.^f,  Ti^    testator,  in  the  first  place,  gave  and  bequeathed  unto  his 

wife  all  his  ready  moneys  securities  for  money^  goods^  cbattdsf 

and  other  personal  estate  and  effects  whatsoever^  which  he 

should  be  possessed  of  or  entitled  to  at  the  time  of  his 

decease,  except  such  part  or  parts  thereof  which,  by  that 

his  will,  or  by  any  codicil  or  codicils  thereto^  he  should 

dispose  of  specifically  to,  and  for  her  own  sole  and  absolate 

Deviae  of  real    uso ;  he  also  devised  his  real  estate  to  A^  B.,  and  C,  upon 

trast  to  ^y      trust  f or  salc,  directing  them,  out  of  the  monies  arising  from 

and  testamen.    such  salc,  to  pay  his  debts^  funeral  eaapensesy  and  the  costs 

tacy  expcnaea.    qJ  j^Q^^^g  Jiis  wtU ;  aud,  after  payment  thereof,  to  invest 

the  residue  upon  certain  trusts  for  his  wife  for  life,  ajid 
then  for  his  children ;  and  he  appointed  his  wife  and  A., 
B.,  and  C,  executrix  aud  executors.  Sir  J<An  Leach^  V.  C, 

(»i)  4  Madd.  148.. 
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held  the  personal  estate  to  be  exempt,  obser?ing  that  the  chap,  xlvi. 
direction  that  the  trustees,  "  who  formed  only  a  part  of 
the  executorship,"  should,  out  of  the  produce  by  sale  of 
the  real  estate,  pay  all  debts  and  expenses,  and  after  pay- 
ment thereof  invest  the  surplus  for  the  benefit  of  the  wife 
for  life,  with  remainder  to  the  children,  when  coupled  with 
the  circumstance  that  the  devise  to  the  trustees  was  ex- 
pressly made  subject  to  the  payment  of  debts  and  funeral 
expenses,  and  with  the  gift  to  the  wife  for  her  own  sole 
and  absolute  use  of  all  the  testator's  ready  money,  secu- 
rities for  money,  goods,  chattels,  and  other  personal  estate 
and  effects  whatsoever,  which  the  testator  should  be  pos- 
sessed of  at  the  time  of  his  death,  did  appear  to  him  to 
convey  a  clear  intimation  of  intention,  not  that  this  real  Personalty  held 
estate  should  be  auxiliary  only,  to  be  applied  in  case  the 
personal  estate  should  prove  deficient,  but  that  the  real 
estate  should  directly  and  at  all  events  be  applied  as  the 
primary  fund  for  the  payment  of  the  debts,  funeral  ex- 
penses, and  the  expenses  of  the  probate,  and  that  the  wife 
should  take  the  personal  estate  exempt  from  those  chaiges. 
His  Honor  distinguished  the  case  from  the  Duke  of 
Ancaster  v.  Mayet{(>)^  Stephenson  v.  Heaihcote{p\  Inchi-- 
quin  V,  O'Brien  {q)^  Tait  v.  Northwi€k{r),  and  Watson  v. 
Brickwood  (^),  on  the  ground  that,  in  those  cases,  the  be- 
quest was  of  a  residue;  and  observed  that,  in  the  latter,  it 
was  given  expressly  after  payment  of  debts,  funeral  ex- 
penses,and  legacies.    He  relied  upon  Burton  v.  KnowUon  (<) 


(o)  1  B*  C.  C.  454.  both  by  Lord  Loughbarcugh  in  TaU 

(p)  1  Ed.  38.  ▼.  Northwick,  4  Yes.  809,  and  by 

(q)  Amb.  33.  Lord  Eidon  in  Bootle  ▼.  Blundeli,  1 

(r)  4  Yes.  810.  Mer.  229.    Besides  it  was  a  bequest 

(«)  9  Yes.  447.  of  the  ruiducy  which  increases  the 

{t)  3  Yes.  1079  but  this  case  has  surprise  thai  it  should  be  cited  by 

been   noticed  with  disapprobation  Sir  Johf^  Leaeh^  who  rested  the  ex^ 
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Remarks  upon 
Greene  v. 
Greene. 


and  Kynaston  v.  Ki/naston  (u). — Bat,  in  reference  to 
Watson  V.  Brickwood,  it  is  to  be  observed  that  the  clause 
expressly  subjecting  the  personalty  to  the  payment  of 
legacies,  funeral  expenses,  and  debts,  referred  to  simple 
contract  debts  only ;  whereas  the  only  argument  in  &Toai 
of  the  exemption  much  insisted  on,  was  in  relation  to 
specialty  debts,  the  exclusion  of  which  from  the  clause  in 
question  favoured  their  being  thrown  exclusively  on  the 
real  estate. 

The  principal  circumstances  in  which  the  ease  of  Grem 
V.  Chreene  differs  from  Brummd  v.  Protbero{d;)f  are,  that 
in  the  latter  case  the  legatees  of  the  personalty  were  also 
the  executors,  whereas  in  Greene  v.  Chreene  the  legatee 
was  only  one  of  the  executors,  and  the  land  was  onerated 
with  all  the  charges  which  would  otherwise  hare  come  out 
of  the  personal  estate,  namely,  the  debts  and  funeral  ad 
testamentary  expenses  (^);  but  in  Brummd  v.  Prolhm 
with  the  debts  and  funeral  expenses  only. 

So,  in  MicheU  v.  MicheU{z),  where  a  testator  bequeathed 
to  his  daughters  E.  and  M.  all  and  singular  his  plate, 
linen,  china,  household  goods  and  furniture  and  ^ffhets,  which 
he  should  die  possessed  of ;  and  devised  his  real  estate  to 
trustees,  upon  trust  to  pay  his  funeral  expenses,  costs  of 
proving  his  will,  and  in  the  next  place  to  retain  all  som 


empt  ion  mainly  on  the  circnmstanoe 
of  the  hequest  heing  of  the  whole,  as 
distinguished  from  the  residue  of  the 
personal  estate. 

(«)  Cit.  1  B.  C.  C.  457.  The  au- 
thority of  this  case  is  oonsiderahly 
weakened  hy  the  stress  laid  on  the 
inadequacy  of  the  personal  estate  to 
pay  the  dehts.  It  is  clearly  irre- 
concilable with  the  current  of  au- 
thorities, particularly  French  v.  Chi^ 
ekeaier,  ante,  Brummd  v.  PrMero, 


ante,  and  Aldrufge  y.  Lord  WaBt 
eouri,  ante,  being  nothing  more  than 
a  charge  upon  the  land  of  all  the 
debts,  and  a  gift  of  aU  the  pesBootl 
estate  to  the  individual  who  wasip- 
pointed  executrix.  Accoiding  to 
those  cases,  therefore,  the  personalty 
was  not  exempt. 

(x)  Ante,  p.  57B. 

(y)  See  an  obserration  upon  thi^ 
ante,  p.  582. 

(z)  5  Hadd.  GQ. 
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aDd  sums  of  money  then  doe,  or  thereafter  to  grow  due,    chat,  xlyi. 

from  him  to  them  respectiyely,  on  mortgage,  bond,  or 

memorandum,  and  the  interest  thereof^  and  bXbo  to  pay  all 

snch  other  debts  as  should  be  owing  from  him  at  the  time 

of  his  decease,  and  divide  the  residue  among  his  children;  Gift  of  c/r  the 

— .    -.        _  personalty  and 

Sir  «A  Leachf  on  the  authority  of  the  last  case,  held  that  charge  extend- 
the  real  estate  wa8  made  the  primary  fund  for  theae  ^a^t- 
charges.     The  executors  appear  to  have  been  the  trostees  ^^  •^p^'"**- 
of  the  real  estate,  as  they  proved  the  will.     It  is  evident, 
therefore,  that  the  Vice-Chancellor  did  not  consider  the 
union  of  the  two  characters  of  trustees  and  executors  suf- 
ficient to  negative  the  exemption  in  such  a  case. 

The  same  remark  applies  to  the  case  of  Driver  v.  Fer^ 
rand  (a),  decided  by  the  same  learned  judge,  where  a 
similar  construction  prevailed ;  the  charge  on  the  real 
estate  extended  to  debts,  legacies,  funeral  and  testament- 
ary charges,  and  the  bequest  of  personalty  was  not  resi- 
duary in  its  terms,  but  the  legatee  was  one  of  the  execu- 
tors. A  difficulty  in  the  way  of  the  construction  was 
that  the  legacies  were  directed  to  be  paid  by  the  execu- 
tors, but  Sir  J.  Leach  considered  this  to  be  inconclusive, 
as  they  were  also  trustees,  and  that  the  testator  in  such 
direction  had  in  view  the  real  estate  was,  he  thought, 
shewn  by  a  clause  which  immediately  followed,  autho- 
rizing the  trustees  to  deduct  their  expenses  out  of  the 
real  estate. 

So,  in  the  case  of  Blount  v.  Hipkins  (&),  where  a  testa^ 
tor  gave  to  his  wife  M.  all  his  household  goods,  plate, 
linen,  china,  pictures,  farming  stock,  ready  money,  debts, 
personal  estate  and  effects  of  every  kind  which  he  should 
happen  to  die  possessed  o^  except  certain  articles  which 
he  bequeathed  to  another  person.     The  testator  devised 

(a)  1  Ru80.  &  M.  (6)  7  Sim.  43. 
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CHAP.  xLvi.  certain  real  estate  to  his  wife  M.  He  then  gave  all  other 
his  real  estate  to  trustees  upon  trust  for  sale,  and  out  of 
the  proceeds  to  pay  his  funeral  expenses,  the  costs  of 
proving  his  will,  and  all  his  debts  (including  a  mortgage 
on  the  estate  devised  to  M.)  and  certain  legacies  and  the 
residue  of  the  proceeds  to  G.  Sir  L.  Shadvcdl^  V.  C 
considered  it  to  be  clear  that  the  personal  estate  be- 
queathed to  the  wife  was  intended  to  be  exonerated  firom 
his  debts. 
Gift  of  a/7  the  So,  lu  the  casc  of  Joviea  y.  Bmce  (c),  where  a  testator 
ch^  o/i^"y  gave  to  his  wife  absolutely  all  his  goods,  chattehi,  and 

with  dehts,  and  ixiij  iv  iii 

funeral  and  pcrsoual  estato  whatsoevcr  and  wheresoeyer,  and  charged 
^{Hensa  J^  his  real  estate  in  D.  and  S.  with  the  payment  of  his 
uidTfle^cies  fuucral  and  testamentary  expenses  and  debts,  and  he  ex- 
^^^?  Lat-  empted,  so  far  as  he  was  able,  his  personal  estate  from  the 
cha^ rahmd  Payment  thereof.  He  then  gave  certain  l^acies  to  chil- 
primariiy.        ^x^xi^  and  charged  all  his  real  estate  with  the  payment 

thereof,  and  directed  that  until  the  legacies  were  payable 
the  trustees  should  raise  out  of  the  rents  any  annual  sums 
by  way  of  maintenance  not  exceeding  4  per  cent.  The 
testator  then  gaye  his  real  estate,  subject  as  to  such  por- 
tions thereof  as  were  situate  in  D.  and  S.  to  the  charges 
thereinbefore  mentioned,  and  subject  also  to  such  charges 
as  they  were  then  liable  to,  to  his  wife  for  life,  with  remain- 
ders oyer.  Sir  L.  ShadweU^  V .  C,  held  the  real  estate  to 
be  the  primary  fund  for  payment  of  the  legacies,  adyerting 
much  to  the  terms  in  which  the  personalty  was  bequeathed, 
and  the  gift  of  interest  out  of  the  rents  of  the  real  estate. 
General  con-  Thcsc  cases,  then,  sccm  to  authorize  the  proposition, 
preceding  cases,  that  whcrcyer  the  personal  estate  is  bequeathed  in  terms 

as  a  whole  and  not  as  a  residue,  and  the  debts,  funend 
and  testamentary  charges  are  thrown  on  the  real  estate, 

(c)  11  Sim.  231. 
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this  constitutes  the  primary  fund  for  their  liquidation,    chap,  xlvi. 
In  the  last  case  the  principle  was  applied  to  legacies, 
ivhere  the  funeral  and  testamentary  chaiges  and  debts 
were  thrown  on  the  realty  expressly  as  the  primary  fund. 

That  Sir  John  Leach  did  not  mean  by  his  preceding  Non-excmpckm 
adjudications  to  deny  the  general  rule  appears  from  the  charging  of 
subsequent  case  of  Bhodes  v.  Rudge  ((/),  where  a  testator 
gave  all  his  real  and  personal  estate  to  A.  imd  B.  upon 
trust,  in  the  first  place,  to  sell  and  dispose  of  the  living 
of  C,  and  the  money  to  arise  from  the  sale  thereof 
to  go  in  discharge  of  his  debts  and  legacies  and  the 
ehaiges  of  the  trusts  thereby  created,  and  if  such  money 
were  not  sufficient  to  discharge  the  said  debts  and  lega- 
cies, upon  trust  to  cause  timber  to  be  felled  on  his  real 
estates  to  the  amount  of  £500,  to  be  applied  in  discharge 
thereof;  and  if  that  should  not  be  sufficient,  then  upon 
trust  by  mortgage  or  sale  to  raise  such  deficiency  out  of 
his  real  estates ;  and  the  testator  then  proceeded  to  give 
certain  legacies,  and  appointed  A.  and  B.  executors  of  his 
will.  Sir  J.  Leachy  V.C,  thought  that  there  was  nothing 
in  this  will  to  change  the  usual  order  of  application,  and 
therefore  that  the  personalty  was  primarily  to  be  applied. 

No  case  could  well  be  stronger  against  the  exemption  Remark  on 
than  this ;  the  same  persons  who  were  trustees  of  the  Budge. 
real  and  personal  estate  were  also  executors,  and  there 
was  no  other  bequest  of  the  personal  estate  than  to  these 
trustees. 

The  personal  estate  is  of  course  held  to  be  exempt  Residae  of  real 
from  debts  where  real  estate  is  devised  to  be  sold  to  pay  added  to  per- 
debts,  with  a  direction  that  the  residue  shall  be  added  to  '^"'  ^' 
the  testator's  personal  estate  {e\  which  is  obviously  incom- 
patible with  the  primary  application  of  the  personalty.  Personalty  to 

(<0  1  Sim.  79.  (tf)  HoUiday  y,  B(nman,  cit.  1  B.  C.  C.  145. 
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CHAP.  XLTI. 


So  where  the  testator  declares  that  he  has  chai^d  \m 
to  tt^li^^.    lands  with  the  payment  of  his  debts  in  order  that  the 
E«tate  made      petsonal  estate  may  came  dear  to  the  legatee  {g). 
teeondary  tand      Again,  where  the  testator  chaises  his  debts,  funeral  and 

in  excRieratioa  ^ 

of  penoaaitj.    testamentary  expenses  and  legacies,  on  estate  A.  as  a 

primary  fund,  and  in  case  that  should  be  deficient,  he 
charges  estate  B*  with  the  deficiency,  he  thereby  con- 
clusively shews  that  the  latter  estate  is  the  secondary 
fond  in  exoneration  of  the  personal  estate  (A). 

Cue  of  sootie       In  the  much-considered  case  of  Bootie  t.  Bbmddl  (i)i 

the  testator  first  directed  his  funeral  expenses  to  be  paid. 
He  then  gave  to  his  son  R.,  and  his  daughters  S.  and  J., 
£3000  each,  with  a  substitution  of  their  children  in  a  cer- 
tain event.  The  testator  then  directed  that  his  said 
funeral  expenses  and  legacies  should  be  paid  out  of  saeh 
monies  as  he  should  have  by  him,  monies  due  to  him  from 
C,  and  out  of  rents  and  fines  which  should  be  due  to  him ; 
and  gave  the  surplus  unto  his  son  and  daughters.  The 
testator  then  devised  all  his  manors  of  Lostock,  &c.  to  A., 
B.,  and  C,  for  COO  years,  in  trust  out  of  the  rents  to  p^ 
His  debts,  and  also  all  such  annuities  or  legacies  as  were 
thereinafter  mentioned,  or  which  he  might  thereafter  spe- 
cify in  any  codicil  or  instrument  in  writing.  He  then 
bequeathed  certain  legacies,  including  one  of  £300  to  each 
of  his  trustees  for  their  trouble,  and  several  annuities^ 
among  the  rest  one  to  his  housekeeper  M.  The  testator 
then  declared  that  his  trustees  and  executors  should  not 
be  answerable  for  any  losses,  and  that  if  they  were  called 
to  such  account,  or  sustained  any  expenses  in  respect 
thereof,  the  same,  and  also  at  all  events  all  other  their 
costs  and  expenses,  should  stand  charged  upon  his  said 

(ff)  March    v.    FawieSy   Finch's         (i)  1  Mer.  103 ;  S.  C.  19  V» 
Rep.  414.  404. 

{h)  Dawes  r.  Scotty  5  Russ.  32. 
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hereditaments,  and  be  paid  out  of  the  rents  and  profits   chap,  xlvt. 

thereof;  and  that  so  soon  as  the  trusts  of  the  term  should  ^^!^?^*^ 

have  been  satisfied,  and  all  the  expenses  incident  thereto 

discharged,  the  remainder  of  the  term  should  thenceforth 

cease ;  and,  subject  thereto,  he  devised  his  said  manors, 

&c^  in  undivided  moieties  to  his  tv^o  daughters,  and  their 

issue,  in  strict  settlement.     The  testator  then  appointed 

a  certain  person  to  be  steward  and  agent,  to  have  the 

management  of  the  estates  comprised  in  the  said  term  of 

500  years,  so  long  as  the  same  should  remain  in  the  hands 

of  his  trustees,  with  particular  directions  as  to  his  salaiy 

ajid  conduct,   and  afterwards  proceeded  as  follows: — 

*^  And  it  is  my  will  that  as  soon  as  the  debts  hereby 

charged  on  my  said  estate,  and  the  legacies  or  sums  of 

money  hereby  given,  are  paid  and  satisfied,  and  as  soon 

as  such  satis&ctory  security  shall  have  been  given  by  my 

said  trustees  for  the  due  payment  of  the  said  annuities, 

and  all  expenses  as  shall  satisfy  the  said  annuitants,  and 

when  all  expenses  incurred  in  the  execution  of  the  said 

trusts  respecting  the  said  term  and  of  this  will  shall  be 

fully  paid,  then  the  person  or  persons  who  shall  at  that 

time  be  next  entitled  to  the  same  estates  under  and  by 

virtue  of  the  limitations  in  this  my  will  contained,  shall 

be  let  into  the  possession  thereof"  {k).     The  testator 

then  provided  for  the  appointment  of  new  trustees  in  cer* 

tain  events,  who  were  to  be  allowed  out  of  the  rents  and 

profits  of  the  estates  comprised  in  the  term  of  500  years 

the  sum  of  £300.    He  also  devised  one-half  of  the  manor 

of  Lydiate,  and  all  the  lands  purchased  by  him  in  Ince, 

&c.,  not  thereinbefore  disposed  of,  to  the  use  of  his  son 

(i)  This  claofie  is  very  important,  sonal  estate  was  administered,  which 
for  the  testator  conid  hardly  intend  would  be  the  consequence  of  hold- 
that  the  devisees  should  be  kept  out  ing  it  to  be  not  exempt  from  the 
of  poeseasion  until  the  whole  per-  debts. 
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CHAP.  xLvi.    C.  for  life,  with  remainders  over ;  and  directed  that  all 
^hmdJu^^^   his  pictures,  drawing-books,  prints,  statues,  and  marble, 

should  be  enjoyed  by  his  son  during  his  life,  and  after  his 
decease  he  gave  the  same  to  the  first  son  of  his  body  who 
should  attain  twenty«-one ;  his  intention  being  that  they 
should  go  along  with  the  capital  messuage  called  Ince 
Hall.  After  devising  to  J.  certain  lead-mines,  and  to  M., 
his  housekeeper,  several  articles  of  furniture,  and  other 
things,  which  he  directed  should  be  removed  by  his  exe- 
cutors at  the  expense  of  his  personal  estate,  the  t^tator 
bequeathed  to  his  said  son  the  furniture  of  his  house,  his 
wines,  horses,  cattle,  and  carriages,  plate,  and  other  his 
goods y  chattels,  and  personal  estate  not  therdnbefore  sped- 
ficcUy  disposed  of,  or  which  might  thereafter  be  disposed 
of  by  him ;  and  appointed  the  said  A.,  B.,  and  C.  execu- 
tors of  his  will,  providing  that  immediately  after  his  de- 
cease his  executors  should  enter  into  his  dwelling-house, 
and  take  into  their  custody  all  monies  and  papers  there 
found.  By  a  codicil,  the  testator,  after  noticing  the  de- 
vise to  his  son  of  his  estate  at  Lydiate,  and  that  attempts 
might  be  made  to  invalidate  some  of  the  dispositioDS  of 
his  will  or  codicil,  and  the  trustees  and  executors,  or 
other  devisees,  might  incur  expenses  in  suj^rting  the 
same,  which  expenses  it  was  his  will  should  be  paid  out 
of  the  said  lands,  and  not  be  a  chaige  upon  any  other 
part  of  his  property,  he  thereby  devised  the  said  ball, 
manor,  &c.  unto  the  said  A.,  B.,  and  C,  trustees  and  exe- 
cutors named  in  his  said  will,  their  executors,  administra- 
tors, and  assigns,  for  the  term  of  1000  years,  in  trust  by 
sale,  lease,  or  mortgage,  or  out  of  the  rents  and  profits,  to 
raise  such  monies  as  should  be  sufficient  to  pay  all  ex- 
penses which  should  be  so  incurred. 

The  question  was,  whether  the  estates  comprised  in  the 
term  of  500  years  were  liable,  in  the  first  place,  to  the 
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payment  of  the  testator's  debts  in  exoneration  of  the  per-  chap,  xlvt. 
8onal  estate.  Lord  Eldon^  after  much  consideration,  and  Case  of  Bootu 
reviewmg  most  of  the  authorities,  held  that  it  was :  he  Lord  BidimU 
adverted  to  the  circumstance,  that  though  the  saaie  per- 
sons were  trustees  and  executors,  the  two  characters  were 
anxiously  kept  distinct ;  the  testator  never  using  the  word 
*^  executors "  but  with  reference  to  the  personal  estate, 
nor  the  word  *'  trustees  "  but  with  reference  to  the  real 
estate ;  that  the  clause  charging  the  expenses  on  the  es- 
tates devised,  having  blended  together  the  costs  attend- 
ing the  real  and  personal  estate,  made  it  impossible  to 
say  that  the  testator  could  have  meant  that  the  costs  of 
the  real  estate  should  be  paid  out  of  the  real  estate,  but 
that  the  costs  of  the  personal  estate  should  not  be  paid 
in  the  same  manner,  except  in  the  case  of  a  delBciency  of 
the  personal  estate  ;  that  the  testator  had  directed  that 
his  funeral  expenses  should  not  be  paid  out  of  his  general 
personal  estate  ;  that  the  costs  of  performing  the  trusts  of 
his  real  estate  should  be  paid  out  of  the  rents  and  profits 
of  the  estates  devised ;  and  that  the  persons  respectively 
entitled  under  his  will  should  not  be  let  into  possession  of 
the  devised  estates  until  payment  of  all  debts  and  1^- 
cies,  and  security  given  for  payment  of  the  annuities ; 
that  the  new  trustee  of  the  term  to  be  appointed  shonld 
receive  the  sum  of  £300  out  of  the  rents  and  profits  of 
the  estates  comprised  in  the  term ;  that  the  purpose  of 
keeping  together,  as  objects  of  public  curiosity,  the  pic- 
tares,  &c.,  sufficiently  accounted  for  their  being  set  aside 
from  the  rest  of  the  personal  estate,  given  to  his  son, 
without  resorting  to  the  supposition  that  it  was  merely  to 
exempt  them  from  the  debts  and  legacies  to  which  the 
remainder  was  meant  to  be  liable ;  that  because  the  tes- 
tator had  chained  his  personal  estate  with  the  costs  of 
removing  the  specific  articles  given  to  Mrs.  M.,  it  did  not 

VOL.  II.  Q  Q 
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Effect  where 
bequest  of  ex- 
emptRd  per- 
sonalty lapses. 


follow  (as  had  been  insisted)  that  it  should  also  be  liable 
to  the  payment  of  his  debts  and  legacies ;  that  the  words, 
"  not  hereinbefore  specifically  disposed  of,"  might  be  taken 
to  mean,  not  specifically  disposed  of  to  others^  and  not  as 
referring  to  the  application  of  the  personalty  to  debts, 
&c. ;  and,  lastly,  (on  which  his  lordship  laid  mnch  stress), 
that  the  costs  incurred  by  the  litigation  of  the  will  were 
to  be  paid  exclusively  out  of  the  real  estate ;  though  he 
doubted  whether,  if  there  were  no  xsircumstances  in  the 
mil  that  afforded  a  ground  for  saying  the  personal  estate 
should  be  exempted,  this  provision  alone  in  the  codicil 
would  have  been  a  sufficient  manifestation  of  the  inten- 
tion  to  exempt  it.  He  nevertheless  thought  that  it  de* 
served  great  consideration. 

Here  it  may  be  observed,  that  the  exemption  of  the 
personalty  in  favour  of  the  legatee  does  not  necessarily  ex- 
tend to  the  neart  ofkin^  in  case  of  the  failure  of  the  be- 
quest thereof  by  lapse  or  otherwise. 

Thus  it  was  laid  down  by  Sir  R.  P.  Arden,  in  Waring 
V.  Ward  (/),  that  if  an  estate  be  given  to  A.  subject  to 
debts,  and  the  personal  estate  to  B.  exempt  from  debts, 
that  exemption  is  to  be  considered  as  intended  only  for 
the  benefit  of  B.,  and  not  as  a  general  exemption  of  the 
personal  estate. 

On  the  other  hand.  Lord  Eldon^  in  Milnes  y.  Slater  {ml 
expressed  an  opinion  that  if  the  testator,  having  bequeathed 
the  personal  estate,  directed  that  it  should  not  be  ap- 
plied in  payment  of  mortgages,  and  gave  the  mortgaged 
estates  to  different  persons,  Aey  paying  out  of  them  At 
mortgages,  the  devisees  would  take  cum  onere  even  as 
against  the  next  of  kin. 


(0  6  Ves.  676.    See  ahto  Hale  y.     HenU^,  7  Price,  240. 
Oox,  3  B.  C.  C.  332;  Nod  v.  Lord         (m)  8  Ves.  308. 
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The  distinction,  it  is  conceived,  is,  that  if  the  exemp-  chap,  xlvi. 
tion  arise  from  the  terms  in  which  the  personal  estate  is 
bequeathed,  and  that  bequest  lapse,  the  exemption  fails 
with  it,  as  part  of,  and  incidental  to,  such  bequest ;  but 
if  the  real  estate  be  given  in  such  a  manner  as  to  indicate 
that  the  devisee  is  at  all  events  to  be  onerated  with  the 
charge,  the  failure  of  the  bequest  of  the  personalty  does 
not  affect  the  situation  of  the  devisee.  This  removes  the 
seeming  discrepancy  between  the  two  dicta. 

It  has  been  already  stated  that  under  a  general  charge  Distinctiim  be- 
of  or  a  trust  to  pay  legacies^  the  several  funds  liable  to  their  cy^^^tga- 
liquidation  are  applied  in  the  same  order  as  in  the  case  t^^^J^^ 
of  debts,  and  therefore  the  general  personal  estate,  if  not 
exempted,  is  first  iq>plicable ;  but  such  cases  are  carefully 
to  be  distinguished  from  those  in  which  the  trust  is  to 
pay  certain  specified  sums,  when,  as  the  only  gift  is  in  the 
direction  to  pay  them  out  of  the  land,  that  fund  alone  is 
liable  (»). 

Thus  where  a  testator  devises  his  estate  to  trustees, 
upon  trust  to  sell,  and  out  of  the  proceeds  to  pay  legacies 
generally,  and  afterwards  gives  to  A.  a  legacy  of  £100, 
that  legacy  will  be  charged  upon  the  land  in  aid  of  the 
personalty  only ;  but  if  the  devise  be  upon  trust  to  sell,  and 
out  of  the  produce  to  pay  to  A.  £100,  the  sum  so  given  will 
be  considered  as  a  portion  of  the  real  estate,  and  will  in 
no  event  be  payable  out  of  the  personalty;  and  if  the  tes- 


foms. 


(«i)  fF^o/ty  y.  Gour,  2  £q.  Ca.  Ab.  iS^HfnM9fv.(?{^Mii»9Ve8.483;  ^on- 

649,  pi.  29;  Amuhury  v.  Brow^  1  ear  v.  Aib^y  11  Yes.  179;  AldrOge 

Yes.  sen;  481;  Phipp$  r.  Annetl^,  v.  fFalUetmrt,  1  Ba.  &  Be.  312; 

2  Atk.  67;  Wood  v.  DtuU^,  2  B.  Noel  y.LordHenl^,  7  Pri.  241;  S. 

C.  C.  316 ;  Bead  v.  LiiehJUld,  3  Yes.  0. 1  Dan.  211;  S.  C.  in  Dom.  Ppoc. 

479;  HartUjf  y.  Burle,  6  VeB.  640;  1   Dan.  322;  but  see  ffo^ord  v. 

Bfydpet  v.  PhiU^,  6  Yes.  5S7;  IToorf,  4  Yes.  78, 

qq2 
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Trust  to  pay 

particular 
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tator  sell  the  estate  in  his  lifetime,  the  legacy  will  be 
adeemed  (o). 

And  in  Spurway  v.  Glynn  (j9),  Sir  W.  Grant  thought 
that  a  direction  at  the  end  of  the  will,  that  the  personal 
estate  should  be  applied  in  payment  of  legacies^  in  exone- 
ration of  the  real  estate,  did  not  apply  to  a  sum  given 
out  of  a  particular  estate,  of  which  there  was  no  othei 
gift  than  the  trust  so  to  pay  it. 

So,  in  the  case  of  WeWy  v.  Rockliffe  (q\  where  the  tes- 
tator, after  devising  an  estate  at  W.  to  A.  in  fee,  and  re- 
citing a  marriage  annuity  bond  given  by  him,  charged  the 
estate  and  also  A.,  his  heirs,  executors,  and  administrators, 
with  the  payment  of  the  annuity,  and  then  disposed  of 
the  personal  estate,  the  residuary  personal  estate  was  held 
to  be  exempt,  the  annuity  not  being  merely  charged  (m 
the  estate,  but  the  payment  being  imposed  on  A.  as  a 
personal  obligation. 

It  seems  that  in  these  cases  if  the  sums  in  question  are 
bequeathed  free  from  the  legacy  duty,  the  duty  wiU  be 
payable  out  of  the  same  fund  as  the  legacy  (r). 

It  does  not,  however,  necessarily  follow  that  the  prin- 
ciple above  stated  applies  to  trusts  for  the  payment  of 
particular  debts^  to  which  the  personal  estate  was  ante- 


Co)  NembM   y.   Boadkmght,    1 
Whether  legacy  RnsB.  &  M.  677.    Whether,  if  the 

is  demonftra-     particnlar  fund  fiuls,  by  an  act  of  the 
tife  or  fpecific* 

testator  in  his  lifetime,  the  legacy  is 

payable  oat  of  the  general  assets,  in 

other  words  whether  the  legacy  is 

demonstratiye  or  specific,  is  often  a 

question  of  some  nicety.    As  to  this 

9^SavUeY.Blaeia,  1  P.  Wm8.778; 

Au.'Gm.  T.  Parkin^  Ambler,  666 ; 

Gartwnpkt  v.  Oarhoright^  2  B.  C.  C. 

114,    (see  two   last  cases  cited  3 


Beavan,  675);  Roberta  v.  Pmd,  4 
yes.l60;jrZe2afMlv.iS%w,2Sch.& 
Lef.  538;  Smith  v.  FUzgerald^^^fS. 
&  Bea.  2 ;  ifoim  ▼.  C^ofid;  2  M«ia. 
223;  Jbiofer  v.  WUUmgkiy,  2  Sm. 
&  Stu.  354;  IVOcoK  v.  BkodeSy  2 
RusB.  452;  ChltiiUe  v.  MiddleUm,  3 
Bear.  570. 

(p)  9  Yes.  483. 

(q)  1  Russ.  &  My.  671. 

(r)  Noel  V.  Lord  Ilenlty,  7  Pri«. 
241. 
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cedently  liable,  and  with  respect  to  which,  therefore,  the 
charging  the  land  would  seem  to  be  merely  for  the  pur- 
pose of  providing  an  auxiliary  fund  for  those  debts,  not  in 
order  to  discharge  the  personalty. 

The  contrary,  indeed,  seems  to  have  been  assumed  by 
Sir  W.  Grants  in  Hancox  v.  Abbey  {s\  for  he  held  that  a 
devise  of  real  estate  to  trustees  upon  trust  to  sell,  and  to 
pay  a  mortgage  due  on  some  part  of  the  testator's  pro- 
perty, subjected  the  land  in  the  first  instance,  although 
the  personalty  was  given  "  after  payment  of  debts,"  but 
which  his  Honor  thought  might  be  construed,  after  pay- 
ment of  debts  not  before  profoidedfor. 

This  doctrine  and  decision,  however,  are  inconsistent 
with  the  principle  upon  which  the  more  recent  case  of  Nod 
V.  Lord  Henley  (/)  was  professedly  decided.     The  testator  Tnut  to  pay 

oertain  debts 

devised  lands  upon  trust  for  sale,  and  directed  the  trus-  and  legades. 

tees  to  stand  possessed  of  the  monies  arising  therefrom, 

upon  trust  to  pay  a  mortgage  debt  of  £2000  affecting  one 

of  his  estates ;  and  in  the  next  place  to  pay  all  costs,  &c. 

attending  the  execution  of  the  trust  for  sale,  &c. ;  and 

then  to  pay  a  sum  o^  £20,000  dtie  on  mortgage  of  certain; 

parts  of  the  testator* s  other  estates  thereinbefore  devised; 

and  upon  further  trust  to  pay  £5000  unto  his  wife  (which 

devise  lapsed),  and  the  sum  of  £3000  unto  T.,  both  which 

last-mentioned  sums  the  testator  directed  to  be  paid  as 

soon  as  sufficient  monies  should  arise  by  such  sale  or 

sales  after  the  other  payments  thereinbefore  directed  to 

be  made  thereout,  and  that  the  same  should  carry  interest 

from  his  death.     The  testator  then  directed  his  trustees 

out  of  the  monies  to  arise  from  the  sale  to  pay  so  much 

of  his  other  just  debts,  and  of  the  pecuniary  legacies  by 

him  thereinafter  bequeathed,  as  his  own  personal  estate, 

(*)  11  Vcs.  179.  (0  7  Price,  241 ;  S.  C.  1  Dan.  211. 
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or  the  personal  estate  of  his  uncle  R.,  should  not  extend 
Cue  of  Noel  v.  to  pav ;  and,  after  such  payments»  to  invest  the  residue  of 

Lttrd  Henley,       i.»  . 

the  said  monies  upon  trust  for  certain  persons ;  and  then, 
after  giving  several  legacies,  he  declared  that  all  his  lega- 
cies should  be  paid  without  any  deduction  of  the  legacy 
duty ;  and  he  bequeathed  all  the  residue  of  his  personal 
estate,  after  payment  of  such  of  his  debts  as  were  not 
therein  otherwise  provided  for,  and  of  his  legacies,  &c.,  to 
his  wife,  her  heirs,  executors,  administrators,  and  assignfi, 
and  appointed  his  said  wife  and  two  other  persons  execu- 
trix and  executors.     One  question  was,  whether  the  snms 
of  £2000,  £20,000,  and  £3000,  were  payable  out  of  the 
land  exclusively,  or  only  in  aid  of  the  personal  estate. 
Richards^  C.  B.,  thought  that  there  was  not  sufficient  evi- 
dence  of  an  intention  to  exonerate  the  personalty  fiom 
these  sums;  for,  although  he  admitted  that  there  ym 
no  doubt  that  the  testator,  in   giving  the   residue  of 
his  personal  estate  after  payment  of  such  of  his  debts  as 
were  not  therein  otherwise  provided  for,  intended  to  exo* 
nerate  some  part  of  his  personal  estate  from  its  liability 
to  pay  some  of  his  debts,  yet  it  did  not  i^pear  what 
debts,  and  there  was  no  intimation  that  he  meant  the 
sums  particularized  as  distinguished  from  the  rest  of  his 
debts.     His  Lordship  thought  that  this  was  the  ordinaiy 
case  of  a  testator  giving  his  personal  estate  to  A.,  and  his 
real  estate  to  B.,  subject  to  the  payment  of  his  debts,  sod 
that  the  circumstance  of  the  testator  havii^  enumerated 
No  dutinctioii    particular  debts  made  no  difference.    He  could  not  make 
tion  topaypar-  any  distinction  between  a  direction  that  real  estate  should  be 
and  d^bte  gene-  chargeojUe  with  a  paeticulab  debt  of  £20,000,  and  a  devise 
^'  of  real  estate  subject  to  all  the  testator's  debts ;  for  the 

£20,000  was  only  part  of  these  debts.  But  he  thought  that 
legacies  stood  upon  a  very  different  footing :  debts  (he 
said)  were  prima  facie  to  be  paid  out  of  the  personal 
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estate,  legacies  might  be  paid  out  of  the  personal  or  chaf.  xlyi. 
out  of  the  real  estate,  according  to  the  intentions  of  the 
testator ;  therefore  such  legacies  as  were  not  thrown  upon 
the  personal  estate  were  not  to  be  paid  out  of  it.  The 
Court  accordingly  held  that  the  mortgage  of  £2000  (which 
it  appeared  was  not  the  testator's  own  debt,  but  was  cre- 
ated by  a  prior  owner,  from  whom  the  lands  had  descended 
to  him  (u) ),  with  the  £3000  and  the  legacy  duty  on  both 
these  sums,  were  to  be  paid  out  of  the  real  estate  exclu- 
sively ;  but  that  the  testator's  mortgage  debt  of  £20,000 
and  duty  were  to  be  raised  out  of  it  only  in  aid  of  the 
personalty. 

As  to  the  £20,000,  the  decree  was  reversed  in  the 
House  of  Lords  (<r),  but  merely  on  the  ground  that  the 
mortgage  was  the  debt  of  the  estate,  not  of  the  devisor, 
having  been  made  for  the  purpose  of  liquidating  incum- 
brances created  by  the  preceding  owner  ( y). 

If  there  had  been  nothing  more  than  a  general  provi*  Remarks  upon 
sion  for  debts,  as  the  learned  Chief  Baron  appears  from  Heniey. 
same  of  his  observations  to  have  thought,  the  case  is  not 
an  adjudication  upon  the  point  in  question ;  but,  consi- 
dering the  testator's  anxious  discrimination  between  the 
enumerated  debts  and  the  others  (^),  and  his  subsequent 
reference  to  the  debts  as  consisting  of  two  classes,  there 
was  perhaps  some  difficulty  in  so  treating  it.  At  all 
events,  the  doctrine  in  the  judgment  is  in  direct  opposi- 
tion to  that  of  Sir  W.  Grant's  determination  in  Hancoa  v. 
Abbey.  Upon  principle,  the  distinction  taken  by  that 
learned  judge,  between  a  trust  to  pay  particular  debts  and 
debts  generally,  seems  to  be  hardly  tenable.     There  is  no 

(fi)  As  to  this,  see  ante,  p.  556.  general  the  charging  of  a  particular  No  priority  b«. 

\x)  1  Dan.  322.  deht  or  legacy  expressly  gives  it  no  J^oH^^ 

{y)  See    this   treated    of^   ante,  priority  over  dehts  or  legacies  sabse-  andotben. 

p.  558.  quently  charged  in  general  termft. 

{z)  It  seems,  however,  that  in  Clark  v.  Scwdly  3  Atk.  06. 
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CHAP.  xLvi.  apparent  reason  why  a  testator,  who  provides  an  additioDal 
fiind,  should  intend  to  discharge  the  fund  primarily  liable^ 
more  in  the  one  case  than  in  the  other ;  or  why  debts, 
which  before  subsist  as  a  charge  upon  the  personal  estate, 
independently  of  the  will,  should  necessarily  be  considered 
as  governed  by  the  same  rule  as  legacies,  which  owe  their 
existence  to  the  trust  to  pay  them. 
whenperstmrni      It  should  scem,  that  whore  a  specific  portion  of  per- 

land  is  sabject-  ,  .  . 

ed  to  certain     sonol  estatc  IS  appropnatod  to  charges  to  whidi  the  general 

personalty  is  liable,  such  fund  is  not,  as  in  the  case  of 
land,  subsidiary  only,  but  is  primarily  applicable. 

General  per-  Thus,  iu  the  casc  of  Broumc  V.  Groombridqe  (a),  where 

eonaltjhddto  .  ii 

be  exempt.       a  tcstator  gave  to  his  executors  his  Exchequer  bills, 

money  at  the  bank^s  and  due  to  him  on  policies  of  vsk- 
surance,  money  in  the  funds,  and  debts,  upon  tmst  thereout 
to  pay  his  wife  £200,  and  then  to  pay  his  dd^tSy  funeral  and 
testamentary  earpenses^  and,  after  making  the  said  payments, 
to  pay  certain  legacies,  and  then  to  stand  possessed  (tf  the 
monies  upon  certain  trusts ;  it  was  contended,  on  the  au- 
thority of  Waring  v.  Ward  and  Nod  v.  Lord  Henl^^  that 
the  specific  fund  was  charged  with  the  debts  and  legacies 
only  in  aid  of  the  personal  estate ;  but  Sir  J.  Leaek,  V.  C^ 
held,  that  the  fund  was  immediately  liable,  observing  that 
Waring  v.  Ward  was  the  case  of  a  devisee  of  real  estate, 
who  was  entitled  to  the  aid  of  the  personal  estate. 

So,  in  ChocA  V.  Yeaies  {J)\  where  a  testatrix  gave  the 
residue  of  her  funded  property^  after  payment  of  her  /W 
ddts^  legacies^  funeral  and  testamentary  eajpenses^  to  A.,  and 
all  the  residue  of  her  personal  estate  upon  certain  trusts; 
it  was  held,  that  the  funded  property  was  primarily  liable, 
though  the  effect  was  to  leave  nothing  for  the  legatee. 
Again,  in  Bootle  v.  BlundeU  (c),  we  have  seen  that  the 

(a)  4  Mudd.  495.     (6)  1  Jac.  &  Walk.  102.     (c)  1  Mer.  193 ;  ante,  p.  591. 
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direction  to  pay  the  funeral  expenses  and  certain  legacies    chap,  xlvi. 
out  of  a  specified  fund,  was  treated  by  Lord  EMon  as  tan- 
tamount to  a  declaration,  that  they  should  not  be  paid 
out  of  the  general  personal  estate. 

But  a  different  construction  prevailed  in  the  anterior  Contnry  doc- 
case  oiHclford  v.  Wood  (d  ),  where  a  testatrix  bequeathed  /ord  t.  wood. 
certain  leasehold  hereditaments,  household  goods,  furni- 
ture, and  personal  estate,  then  late  belonging  to  W.,  to 
F.,  his  executors,  &c.,  for  his  own  use  and  benefit,  subject 
to  the  payment  of  ^^  the  follomng  annuities  and  legacies^ 
The  testatrix  then  specified  certain  legacies  and  annuities, 
and  appointed  F.  executor.  One  question  was,  whether 
the  specific  property  was  liable  to  the  legacies  and  annui- 
ties in  the  first  instance,  or  only  in  aid  of  the  general  per- 
sonal estate.  Sir  R.  P.  Arden^  M.  R.,  held,  that  the 
specific  fund  was  not  primarily  charged ;  his  Honor  ad- 
yerting  to  the  hardship  of  making  legatees  liable  to  lose 
their  legacies,  if  the  fund  upon  which  they  were  speci- 
fically charged  was  deficient. 

Admitting  that,  in  this  case,  the  l^acies  were  not  pay-  Remarkt  on 
able  out  of  the  specific  fund  alone  (e) ;  yet  it  is  clear,  ac-  t.  wood. 
cording  to  the  doctrine  now  established  by  Browne  v. 
Groombridge^  and  Choat  y.  Yeates^  that  even  if  the  legacies 
were  general,  the  fund  charged  being  personal,  was  pri- 
marily applicable.  In  regard  to  this  point,  the  case  may 
be  considered  as  overruled  by  the  two  last-mentioned  au- 
thorities, in  which  unfortunately  it  was  not  cited.  The 
doctrine  of  those  authorities  seems  upon  the  whole  to  be 
the  more  reasonable ;  for,  although,  where  a  testator  sub- 
jects real  estate  to  charges  to  which  the  personal  estate^ 
and  most  frequently  that  only,  was  before  liable,  there  is 
no  reason  why  the  added  fund  should  be  applied  before 

{d)  4  Yes.  78.  («)  See  cases  collected,  ante,  p.  5d4. 
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whole  of  which  was  antecedently  applicable  to  debts,  as 
additional  security  to  the  creditor  could  not  be  the  object 
of  the  provision,  the  natural  inference  is,  that  the  testator, 
in  appropriating  for  this  purpose  a  particular  portion  of 
that  estate,  intended  that  it  should  be  primarily  applied. 


Marshalling  of       IV.  It  remains  to  consider  in  what  cases  assets  are 

araets. 

marshalled  in  favour  of  legatees  or  creditors. 

On  this  subject  it  may  be  stated,  as  a  general  rule,  that, 
wherever  a  creditor,  having  more  than  one  fund,  resorts  to 
that  which,  as  between  the  debtor's  own  representatives, 
is  not  primarily  liable,  the  person  whose  fund  is  so  taken 
out  of  its  proper  order,  is  entitled  to  be  placed  in  the 
same  situation  as  if  the  assets  had  been  applied  in  a  due 
course  of  administration,  in  other  words,  to  occupy  the 
position  of  the  creditor  in  respect  of  that  fiind,  or  those 
funds  which  ought  to  have  been  applied,  to  the  extent  to 
which  his  own  has  been  exhausted. 
In  faTonr  of  le.  Thus,  if  the  Specialty  creditors  of  a  testator  who  died 
theheirf"        bcforc  the  29  th   of  August,  1833  (^),   or  the  simple 

contract  creditors  of  any  other  testator,  choose  to  en- 
force payment  from  the  personal  representatives  of  their 
debtor,  instead  of  suing  (as  they  may  do)  the  heir  in 
respect  of  any  real  estate  which  may  have  descended 
to  him,  and  thereby  withdraw  the  personalty  firom  the 
claim  of  specific  or  pecuniary  l^tees,  the  Courts  will 
marshal  the  assets  in  favour  of  such  legatees,  by  placing 
them  in  the  room  of  the  creditors,  as  it  req)ects  their 
claim  on  the  descended  lands;  such  descended  assetSp  ac- 
cording to  the  order  of  application  before  stated,  being 

(ff)  See8tat.d&4Will.4,al04,aiite,p.  610. 
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liable  before  pecuniary  legacies  or  eyen  personalty  specifi-    chaf.  >clvi. 
cally  bequeathed  (h). 

But  legatees  are  not  entitled  to  have  the  assets  mar-  Bat  not  against 
shalled  against  the  devisees  of  real  estate,  either  specific 
or  residuary  (i) ;  for  to  throw  the  debts  upon  the  devisees, 
in  such  a  case,  would  be  to  apply  devised  real  estate  be- 
fore personal  estate  specifically  bequeathed,  and  thereby 
break  in  upon  the  established  order  of  application  before 
stated  (k).  It  is  not  correct  in  such  cases  to  account  for 
the  non-interference  of  the  Court,  by  saying  that  the  par- 
ties have  equal  equities  {I ),  which  would  seem  to  imply 
that  there  exists  such  an  equality  between  them  in  the 
consideration  of  a  Court  of  equity,  as  to  entitle  neither 
party  to  its  interposition  against  the  other ;  whereas  it  is 
clear  that  if  the  demsed  lands  had  been  resorted  to  by 
any  creditor,  having  no  specific  lien  thereon,  instead  of 
the  personal  estate,  the  devisee  would  have  been  enti* 
tied  to  be  reimbursed  out  of  personalty  specifictdhf  be- 
queathed. The  reason  therefore,  and  the  only  reason, 
why  assets  are  not  marshalled  in  the  case  under  considera- 
tion is^  that  the  creditor  having  resorted  to  the  fund  in  the 
proper  order^  no  ground  exists  for  disturbing  it. 

But  if  the  lands  devised  are  charged  with  debts^  it  is  Unieu  imds 
clear,  upon  the  same  principle,  that  the  assets  will  be  mar-  ^  debu. 
shalled  in  favour  of  pecuniary  and  specific  legatees ;  lands 
so  chaiged  being  applicable  before  pecuniary  or  specific 


(h)  See  ante,  p.  546. 

(«)  Mirehouse  v.  Scaifey  2  My.  & 
Cr.  695 ;  Forrester  v.  Leigh^  Amb. 
171;  Se(fU  V.  ScoUy  Amb.  383;  iSl  C.  1 
£d.458;^af»{K  v.^^Atfr.Dick.  105; 
Keeling  ▼.  Brown^  5  Ves.  359.  Mr. 
Roper  has  treated  this  case  as  if  the 
specialty  debts  had  been  charged 
upon  the  land  by  the  testator,  1 
Treat,  on  Leg.  463;  although  Lord 


AlwmUgf  distinctly  determined  that 
none  of  the  debts  were  charged,  (sne 
ante),  and  grounded  his  refusal  to 
marshal  the  assets  on  this  circum- 
stance. See  also  Lord  Hardwiehe^e 
judgment  in  Hanby  r.  Roberts,  Amb. 
128. 

(k)  Ante,  p.  546. 

(0  See  1  Hop.  on  Leg.  469. 
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Aflsets  mar- 
shalled against 
devisees,  &c., 
of  mortgaged 
lands. 


legacies  (m).  Thus,  in  Foster  v.  Cook  («),  (where  a  tes- 
tator had  charged  his  real  estate  with  his  debts^  and  giyen 
legacies  not  so  charged),  the  creditors  haying  been  p£ud 
out  of  the  personal  estate,  which  was  not  sufficient  to  paj 
both  them  and  the  legatees,  the  latter  were  allowed  to 
come  upon  the  real  estate,  so  far  as  it  had  been  applied  in 
payment  of  debts. 

So,  if  the  mortgagee  of  a  devised  or  descended  estate 
resort  in  the  first  instance  (as  he  clearly  may)  to  the  per- 
sonal estate  of  the  deceased  mortgagor,  to  the  prejudice  of 
specific  or  even  of  general  pecuniary  legatees  (who,  it  will 
be  remembered,  are  not  liable  to  exonerate  a  devised  or 
descended  mortgaged  estate  (o)  ),  equity  will  give  those 
legatees  a  claim  on  the  estate  to  the  extent  to  which  their 
funds  may  have  been  applied  in  its  exoneration  (p). 

In  the  case  of  Wythe  v.  Henniker  (9),  an  attempt  was 
made,  by  impugning  the  authority  of  the  case  of  Ferret 
V.  Leigh^  to  shake  this  doctrine,  in  regard  to  pecuniary 
legatees ;  but  Sir  J.  Leachy  M.  R.,  adhered  to  it,  observing 
that,  since  that  case,  he  had  always  considered  it  to  be  a 
settled  rule  of  Courts  of  equity,  that  a  pecuniary  legatee 
is  entitled  to  stand  upon  the  devised  estate  in  the  place  of 
the  mortgagee,  to  the  extent  to  which  the  mortgage  has 
been  satisfied  out  of  the  personal  estate.  That  doctrine 
proceeded  upon  the  assumption,  that  the  devise  of  the 


(m)  Ante,  p.  547. 

(n)  3  B.  C.  C.  347.  See  alBO 
Bradford  v.  Foley^  Rolls,  14  Aug. 
1791,  3  B.  C.  C.  361,  n. ;  WeUter  v. 
AiMp,  Rolls,  12  July,  1791,  3  B.  C. 
C.  362,  n. ;  FenhouleU  y.  Passavantf 
Dick.  253.  Lord  Hardwicke*8  judg- 
ment in  Arnold  v.  Chapman^  1  Ves. 
sen.  110;  Nitrman  v.  Morretty  4  Ves. 
769 ;  Aldrich  v.  Choper,  8  Ves.  396. 


But,  as  to  the  widow's  panpIle^ 
nalia,  see  Probert  v.  CUford^  Amb. 
6 ;  the  principle  of  which,  however, 
it  is  not  easy  to  reconcile  with 
Snelson  v.  CM«r,  3  Atk.  368. 

(o)  Vide  ante,  p.  547. 

{p)  Lutkins  V.  Leiffh^  Cas.  temp. 
Talb.  53  ;  FwreOer  y.  Zorrf  2^ 
Amb.  171. 

{p)  2  Myl.  &  K.  635. 
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mortgaged  estate  is  a  devise  of  the  equity  of  redemption 
only,  and  that  the  testator  intended  that  the  devisee 
should  take  the  estate  cum  onere.  That  doctrine,  his 
Honor,  however,  observed,  has  not  been  universally  ap* 
proved,  because  in  all  other  cases,  the  devisee  of  a  mort- 
gaged estate  does  not  take  it  cum  onere,  but  has  a  right 
to  have  the  mortgage  satisfied  out  of  the  personal  estate, 
even  where  the  devise  is  made  expressly  subject  to  the 
mortgage. 

It  has  been  much  debated  whether,  where  a  vendor,  Rnfe  sa  to  fcn- 

dor'i  lico  for 

who  has  an  equitable  lien  for  his  purchase-money  on  the  purchase- 
property,  as  well  as  a  claim  on  the  personal  estate  of  the  '^°^' 
deceased  purchaser,  resort  to  the  latter,  to  the  prejudice 
of  specific  or  pecuniary  legatees,  the  legatees  are  entitled 
to  have  the  assets  marshalled  against  the  heir  or  devisee 
of  such  property. 

In  regard  to  the  heir,  it  would  seem  clear  upon  prin«  Qoartion  be- 
ciple,  and  by  analogy  to  the  case  of  a  descended  mort*  and  hdr. 
gaged  estate,  that  in  such  a  case  the  Courts  would  mar- 
shal the  assets  in  favour  of  the  legatees ;  descended  assets 
being,  according  to  the  order  before  stated,  applicable  be- 
fore specific  or  pecuniary  legacies  to  the  payment  of  all 
charges  affecting  them  both.  ' 

And  this  view  of  the  case  seems  to  agree  with  Lord 
BMoffis  observations  in  Austen  v.  Hakey  (r),  where,  how- 
ever, the  land  was  devised,  and  his  Lordship's  opinion 
upon  another  question  rendered  it  unnecessary  to  decide 
the  point.  A  contrary  determination,  indeed,  was  made 
in  the  case  of  Coppin  v.  Coppin  (^),  where  a  person,  who 
was  both  heir  and  executor  of  the  vendee,  was  held  to 
be  entitled  to  retain  out  of  the  personal  assets  the  pur- 
chase-money of  an  estate  which  his  ancestor  had  pur- 

(r)  6  Ves.  484.  (*)  Selw.  Ch.  Ca».  78  ;  S.  C.  2  P.  W.  291. 
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Qaestion  be- 
tween legatee! 
and  devisee  of 
contracted-for 
estate. 


chased,  against  the  legatees  of  the  vendee.  This  case  has 
been  questioned  by  Lord  Eldon  (t),  and  seems  to  hare 
been  overturned  by  the  case  of  Trimmer  v.  Bayne  (w), 
vehere  Sir  Wm.  Chanty  M.  R.,  decided  that  the  heir  who 
had  paid  the  purchase-money  for  an  estate  contractdi 
for  by  his  ancestor,  was  not  entitled,  as  against  the  lega- 
tees of  such  ancestor,  to  be  reimbursed  out  of  his  personal 
estate. 

It  is  not  distinctly  stated,  however,  whether  the  lega- 
tees, out  of  whose  bequests  the  heir  unsuccessfully  claimed 
to  be  reimbursed,  were  specific  or  pecuniary  legatees. 

The  right  of  a  pecuniary  legatee  to  have  the  assets 
marshalled,  as  against  the  heir  of  a  testator  who  purchased, 
but  died  vnthout  having  paid  for,  an  estate,  is  placed  be- 
yond all  doubt  by  the  recent  case  oiSprotde  v.  Prior  (x). 

Where  the  purchased  estate  is  devised^  the  question  is 
somewhat  different;  but  as  the  established  rale  is, we 
have  seen,  that  the  devisee  of  a  mortgaged  estate  is  not 
entitled  to  exoneration  out  of  personal  estate  specifically 
bequeathed,  and  not  expressly  made  subject  to  debts,  there 
seemed  ground  to  contend  that  in  the  present  case  the 
estate  must,  by  parity  of  reasoning,  also  bear  its  own  bnr* 
then%gainst  such  legatees,  and,  accordingly,  that  if  their 
funds  have  been  taken  by  the  vendor,  they  are  entitled  to 
have  the  assets  marshalled  against  the  devisee. 

And  the  case  of  PcUesfen  v.  Moore  {t/)  was  considered 
to  lend  some  countenance  to  this  doctrine ;  but  it  appears 
to  have  been  decided  upon  different,  though  it  should 


{i)  See  his  Lordship's  judgment 
in  Maekreth  v.  JS^^mmons,  1$  Yes. 
339. 

(ff)  9  Yes.  209. 

(«)  8  Sim.  189. 

(y)  3  Atk.  272 ;  i9.  (7.  stoted  from 


the  Registrar's  book,  Sogd.  Yend.  & 
Purch.  449.  Some  of  the  doctrine 
advanced  in  this  case  is  at  Tariaoee 
with  the  decision.  See  9  Yes.  211; 
15  Yes.  339. 
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seem  untenable,  groands.     Sir  Wm.  Grant,  in  Trimmer  v.    chap,  xtvr. 
JBayne  (z),  intimated  that  the  case  had  greatly  perplexed 
him,  and  the  eminent  author  of  the  Treatise  of  Vendors 
and  Purchasers  has  taken  some  pains  to  shew  the  inappli- 
cability of  the  decision  to  the  doctrine  which  it  has  been 
advanced  to  support,  and  the  unsoundness  of  that  doctrine; 
and  his  high  authority  may  have  had  some  weight  in  pro- 
curing its  overthrow  in  the  recent  case  of  Wythe  v.  jfifei-  Pecunitry  lega. 
niker  (a),  where  Sir  J.  Leach,  M.  R.,  held  that  a  person  to  marshal,  aa 
having  devised  an  estate  which  he  had  purchased,  and  the  ^^ntractedr 
vendor  having  after  his  decease  been  paid  a  part  of  the  r^pect  of  ^. 
pnrchaae-money,  which  remabed  unpaid  at  the  testator's  T^?"^ 
death,  out  of  the  deceased^s  personal  estate,  the  pecuniary 
l^atees  had  no  right  to  stand  in  the  place  of  the  vendor 
in  respect  of  his  lien  upon  the  purchased  estate,  to  the  ex- 
tent of  the  sum  so  received.     His  Honor,  however,  ap- 
pears to  have  contented  himself  with  shewing  that  the 
case  of  PoUearfen  v.  Moore  (which  had  been  cited  on  be- 
half of  the  legatees)  was  not  applicable  to  the  point,  and 
we  look  in  vain  throughout  his  judgment  for  an  explana- 
tion of  the  principle  of  his  decision,  or  an  answer  to  the 
plausible,  if  not  convincing,  arguments  founded  upon  ana- 
logical reasoning  from  the  cases  by  which  the  claim  of 
the  legatees  was  attempted  to  be  sustained. 

Sir  W.  Grant  decided  that,  even  where  the  testator 
expressly  directed  his  executors  to  pay  the  purchase- 
money  of  the  devised  estate,  and  the  personal  estate  was 
inadequate  to  pay  both  the  purchase-money  and  the 
pecuniary  legacies,  the  devisee  was  liable  to  contribute 
rateably  with  the  legatees  (6). 

It  may  be  observed  that  Lord  Eldon,  in  Austen  v. 


(«)  9  Yes.  211.  {h)  Headl^    v.  Redhead,    Geo. 

(a)  2  My].  &  K.  635.  Coop.  50,  noticed  ante,  p.  547,  n. 
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Marshalling, 
where  one  party 
has  several 
fundSf  and 
another  one 
only. 


Effect  of  ftat. 
3  &  4  Will.  4, 
c.  104,  upon 
the  doctrine. 


Ifalsey{c),  thought  that  a  clanse,  giving  the  executors 
"  power  "  to  pay  the  purchase-money  out  of  the  personal 
estate,  was  not  necessarily  to  be  construed  as  an  absohte 
direction. 

The  preceding  cases,  however,  in  which  equity  inter- 
feres to  prevent  an  eventual  derangement,  by  the  act  of 
third  persons,  of  the  order  of  applying  the  assets,  do  not 
completely  exemplify  an  important  principle  by  which 
the  Courts,  in  marshalling  assets,  are  governed,  and  whicb 
forms  the  peculiar  feature  of  the  doctrine ;  it  is  this— that 
wherever  a  party  has  a  claim  upon  one  fond  only,  and 
another  upon  more  than  one,  the  party  having  several 
funds  must  resort,  in  the  first  instance,  to  that  on  which 
the  other  has  no  claim,  or,  in  other  words,  the  Coart  will 
so  arrange  the  funds  as  to  let  in  as  large  a  number  of 
claims  as  possible,  and  if  the  person  having  the  several 
funds  should,  in  violation  of  this  rule,  have  resorted  to  the 
fund  common  to  himself  and  the  person  having  no  other 
fund,  the  Court  will  place  that  person  in  his  room,  to  the 
extent  to  which  the  common  fund  has  been  so  applied  ((/)• 

This  principle  is  applied  in  favour  of  both  creditors 
and  legatees. 

In  regard  to  the  former,  however,  it  is  to  be  remem- 
bered that  the  statute  of  3  &  4  Will.  4,  c.  104  (<?),  ren- 
ders all  real  estate,  including  copyholds,  liable  to  the 
claims  of  creditors  of  every  class. 

But  the  doctrine  may  still  be  called  into  operation  io 
reference  even  to  creditors,  as  specialty  creditors  retain 
their  priority  under  the  new  law  to  those  by  simple  con- 
tract; and  it  is  also  observable,  that  the  recent  statute  bj 
widening  the  range  of  the  claims  of  creditors  has  given 


(c)  6  Ves.  478. 

{d)  See  this  doctrine  referred  to, 
in  regard  to  charities,  ante,  Vol.  I. 


p.  207. 

(e)  Ante,  p.  610. 
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greater  scope  to  the  application  of  the  doctrine  among  chap,  xlvt. 
legatees.  Thus,  as  it  was  formerly  the  rule  that,  where 
a  specialty  creditor  resorted  to  the  perscmal  estate,  and 
thereby  rendered  it  inadequate  to  the  payment  of  pecu- 
niary legacies,  the  legatees  might  claim  to  stand  in  his 
place  in  respect  of  his  demand  upon  the  realty,  which  had 
descended  or  was  charged  with  legacies ;  so  it  is  equally 
clear  that,  under  the  existing  law,  the  same  consequence 
would  follow  in  the  ca^  of  a  simple  contract  creditor 
taking  such  a  course. 

Upon  the  same  principle,  it  is  settled  that,  where  there  MarsbaiHnR 
are  two  classes  of  legatees,  the  one  having  a  charge  upon 
real  estate,  the  other  having  no  such  charge,  and  the 
personalty  is  not  sufficient  to  satisfy  both,  the  legatees 
whose  legacies  are  so  charged  shall  be  paid  out  of  the 
land,  in  order  to  leave  the  personal  estate  for  those  who 
have  no  other  fund. 

Thus,  in  Hanby  v.  Roberts  {g)^  where  the  testator,  by  his 
wiU,  gave  several  legacies  (not  charging  them  upon  the 
real  estate),  and  by  codicil  bequeathed  a  legacy  of  £3000, 
fviih  the  payment  of  which  he  charged  his  real  estate ;  the 
personal  estate  having  been  exhausted  in  the  payment  of 
the  £3000  legacy.  Lord  Hardwicke  held  that  the  other 
pecuniary  legatees  should  stand  in  the  place  of  the  satisfied 
legatee  to  this  extent. 

But  in  Prawse  v.  Abingdonih),  Lord  Hardwicke  refused  Exception 

^  -  -      -   where  legacy, 

to  marshal  assets  in  favour  of  a  legatee  whose  legacy  had  as  a  charige 

.    ,      upon  the  land, 

been  originally  charged  upon  the  land,  but  had  failed  m  faUed. 
respect  of  the  real  estate,  by  his  death  before  the  time  of 
payment  (e);  his  Lordship  observing,  that  the  rule  as  to 

{g)  Amb.  127.    See  ako  Magten  man  v.  Marrell,  4  Yes.  769 ;  Banner 

V.  MoiUn,  1  P.  W.  421 ;  Bligh  v.  t.  Bonner,  13  Yes.  383. 

£arl  of  Damhy,  2  P.  W.  620;  (h)  1  Atk.  482. 

Hamfy  Y.  Fishery  Dick.  104 ;  Nor-  (i)  Aa  to  this  doctrine,  see  ante, 

VOL.  II.  R  R 
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marshaUing  would  hold  only  where  it  was  proper  to  be 
done  at  the  time  the  legacy  first  took  place,  and  not  where 
it  was  owing  to  a  fact  which  happened  snhseqnently  to 
the  death  of  the  testator  (Ar) ;  and  this  has  been  suice  fol- 
lowed in  the  case  of  Pearce  y.  Loman  (/)• 


Vol.  I.,  p.  766  ;  but  aee  also  Peare^ 
V,  Loman,  3  Yes.  136,  where  Lord 
Loughbonmgh  doubted  whether,  in 
such  a  case,  the  legacy  was  payable 
eren  out  of  the  personal  estate.  It 
is  not  easy,  however,  to  perceiye 
upon  what  sound  principle  the 
circumstance  of  its  hayiqg  been 
charged  upon  the  real  estate  as  the 


ausdliaxy  fund,  and  baTing  fiukd 
as  to  that,  should  vazy  the  con- 
struction of  it  as  a  personal  l^acj. 

(k)  But  is  it  not  always  the  f&ci 
of  some  legatee  or  creditor  raaortiiig 
to  a  particular  fund  t^Her  the  death 
of  the  tettator  that  occadofiis  the  re- 
quisition to  marshal  ? 

(/)  3  Yes.  136. 
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I.  On  etMUfmtn^  SarviTor  at  9^fWh 

f^tmouB  with  other. 

II.  Whether  aeerumg  Shairee  wre 
nt^jea  to  Clame  of  Aeeruer. 
Whether  Qual^eatione  (fffeeting 


original  Sharet  extend  to  acen^ 
ing  Sharet, 
III.  Wordi of Softivorihip^to whai 
Period  referable* 


I.  Whether  the  word  "  survivor  '*  is  to  receive  a  con-  «  swrivor " 
struction  accordant  with  its  strict  and  proper  acceptation,  T^r"**^ 
or  is,  by  a  liberal  interpretation,  to  be  changed  into  other^ 
is  a  point  which  has  been  often  discussed,  and  variously 
decided.  On  more  than  one  occasion  expressions  have 
fallen  from  eminent  judges  calculated  to  create  an  impres- 
sion that  the  term  *'  survivor"  might  by  its  own  inherent 
force,  and  without  one  single  ray  of  light  from  the  sur- 
rounding context,  be  read  as  synonymous  with  other.  In 
particular,  Sir  Wm.  Crrant,  in  the  case  of  Barlow  v.  Sal- 
ter (a),  seems  to  have  assumed  this  point;  and  the  con- 
struction recommends  itself  s6  forcibly,  as  carrying  into 
effect  the  probable  intention  of  testators,  and  as  supplying 
a  defect  or  inaccuracy  of  expression  very  commonly  to  be 
found  in  testamentary  instruments,  that  it  appears  to  have 
obtained  too  ready  an  acceptance  in  the  profession ;  for 
we  are  now  taught  by  a  series  of  decisions  which  out- 
weigh any  opposing  dicta  or  opinions,  that  the  word  **  sur- 
vivor," like  every  other  term,  when  unexplained  by  other 

(a)  17  Ve3.  479.    See  also  WUmot  v.  Wilmot,  8  Ves.  10. 

R  r2 
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CHAP.  xLvif.    parts  of  the  will,  is  to  be  interpreted  aecordiiig  to  its  strict 

and  literal  meaning. 
Word  "  rem-        Thus,  in  the  case  of  Ferguson  v.  Dunbar  (b\  where  a 
itraed  strictly,   testator  ga^e  to  his  executor  so  much  of  his  personal 
moa"wS°"^'   estate  as  would  purchase  an  annuity  of  £550,  which  he 
^'*'^*  gave  to  his  wife  for  life,  and  he  directed  the  principal 

after  her  decease  to  be  paid  to  his  children,  that  is  to  say, 
one-half  to  his  son  6.,  and  one-half  to  his  daughteis  E. 
and  C,  if  living  at  the  death  of  their  mother,  and  if  any 
of  them  should  die  in  the  lifetime  of  their  mother,  leaying 
issue,  he  gave  that  share  to  the  issue  of  such  child  or  chil- 
dren equally,  at  the  age  of  twenty-one  years,  or  day  of 
marriage ;  but  if  any  of  them  should  die  before  the  age  of 
twenty-one  years  without  issue,  he  gave  that  share  to  the 
survivors ;  and  if  all  of  them  should  die  without  leaving 
children,  the  same  was  to  fall  into  the  residue.     C.  died 
leaving  children.     E.  afterwards  died  under  twenty-one, 
and  without  issue.     The  question  was,  whether  the  chil- 
dren of  C.  were  entitled  to  any  part  of  the  share  of  E. 
Lord  Thurlow  said  that  this  was  one  of  those  cases  in 
which  he  had  the  mortification  to  see  that  what  was  most 
probably  the  testator's  intention  could  not  be  executed, 
for  want  of  his  having  been  properly  advised,  and  having 
sufficiently  explained  himself;  that  he  thought  the  testar 
tor  meant  the  children  should  take  the  share  which  would 
have  accrued  to  the  parent  if  living ;  but  not  having  said 
so,  but  limited  such  share  to  the  survivors  or  survivor,  he 
must  declare  6.,  as  the  only  surviving  child,  entitled  to 
the  whole  of  E.'s  share,  and  decreed  accordingly. 
Gift  to  twvi'        So,  in  the  case  of  Milsom  v.  Awdry  (c),  where  a  tesU- 
vivor  oonfiiMd   tor  bequeathed  the  residue  of  his  personal  estate  to  tros- 


(b)  3  B.  C.  C.  408,  n. 
(c)  6  Yes.  665.    See  also  JFollen  y,  Andrews,  9  Mooie,  248. 
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tees,  upon  trust  to  pay  and  apply  the  same  to  and  among  chap,  xlvh. 
his  nephews  and  nieces  (the  sons  and  daughters  of  his  ^  per«on8  in 

^  ezisteoce. 

late  brother  and  sister  M.  D.  and  H.)  equally  between 
them  for  their  lives,  the  children  of  such  of  them  his  said 
brothers  and  sister  to  have  only  their  father's  or  mother's 
i^hare ;  and  after  the  death  of  either  of  the  testator's  said 
nephews  and  nieces,  in  trust  to  call  in  the  share  of  the 
principal  money  out  of  which  the  said  interest  was  to  be 
paid,  and  pay  it  equally  unto  and  among  the  children  of 
8uch  of  his  said  nephews  and  nieces  as  should  happen  to 
die ;  and  if  any  of  his  (the  testator's)  said  nephews  and 
nieces  should  die  without  leaving  any  child  or  children, 
then  the  share  or  shares  of  him,  her,  or  them  so  dying 
should  go  to  and  among  the  survivors  and  survivor  of  them 
in  manner  aforesaid.  One  nephew  died  without  leaving 
issue ;  then  another  died  leaving  issue  ;  a  third  then  died 
without  issue,  leaving  a  sole  survivor.  Sir  JR.  P.  Arden, 
M.  R.,  after  much  hesitation,  decided  that  the  share  of 
the  third  belonged  exclusively  to  the  survivor,  and  was 
not  divisible  (as  had  been  contended  by  the  issue  of  the 
second)  between  him  and  such  issue. 

Again,  in  the  case  of  Davidson  v.  DaUas  (</),  where  a 
testator  bequeathed  to  the  children  of  his  brother  R.  D. 
£3000,  to  be  equally  divided  among  them,  and  if  either  of 
them  should  die  before  the  age  of  twenty-one  years  their 
shares  to  go  to  the  survivors.  Lord  Ekton^  after  referring 
to  the  rule  for  construing  "  survivors  "  as  importing  others^ 
observed  that  there  was  nothing  in  this  will  indicating  a 
general  intention  upon  which  the  forced  construction  of 
the  term  "  survivors"  had  been  adopted.  The  words  must 
therefore  have  their  natural  meaning. 

So,  in  the  case  of  Crowder  v.  Stone  (e),  where  a  testator  «  SurvWw  ** 

{d)  14  Yes.  676.  (e)  3  Rues.  217. 
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CHAP.  XLYII. 


bequeathed  certain  stock  in  the  funds  to  his  execaton,  in 
^\7!^ot  as  *^^*  *^r  ^^  '^^  ^d  brother  for  their  respective  liycB, 
i?i£!^        ^"^^  ^®^  *^®  decease  of  the  survivor  to  be  divided  equaDy 

between  his  nephew  and  four  nieces;  and  in  case  of  the 

death  of  his  said  nephew  or  of  any  or  either  of  his  said 

nieces,  without  lawful  issue,  before  their  respective  parts 

or  shares  should  become  due  and  payable  to  them,  then  the 

part  or  share  of  him,  her,  or  them  so  dying  without  issue 

as  aforesaid,  should  go  and  be  equally  divided  between  and 

amongst  the  survivor  and  survivors  of  them,  share  and  share 

alike.    At  the  decease  of  the  testator's  wife  (who  surviTed 

his  brother)  one  niece  only  survived,  several  of  the  deeeased 

Lordxymi-      nieces  having  left  issue,     hotd  Zg^ndhurst  held  that  the 

^t  iJcnw^  survivor  was  entitled  to  the  whole.    *'  It  was  cont^ded,'' 

der  T.  sioH€.     j^^  observed,  **  that  the  words  •  survivor  and  survivozB  of 

them '  were  to  be  construed  *  other  and  others.'  That  is  a 
construction  which  the  Court  has;  in  some  cases,  put  upon 
those  or  similar  words ;  but  it  is  what  Lord  Eldon^  in 
Davidson  v.  Dallas  {g)y  calls  a  *  forced  construction  of 
the  term  survivor,'  and  he  contraats  it  with  what  he  callfl 
its  *  natural  meaning.'  It  is  a  construction  which  the 
Court  may  sometimes  be  compelled  to  adopts  in  order  to 
accomplish  the  intention  which  appears  on  the  whole  of 
the  will ;  and  in  WUmot  v.  Wilmot  it  was  scarcely  possi- 
ble to  put  any  other  meaning  on  the  words.  .But,  in 
looking  at  the  language  and  the  provisions  of  this  will,  I 
do  not  find  any  such  necessity :  and  it  seems  to  me,  that 
the  words  *  survivor  and  survivors '  are  here  to  be  taken 
in  their  natural  meaning.  The  shares  vdiich  became  sob* 
ject  to  the  operation  of  the  bequest  to  the  survivor  and 
survivors,  will  be  divisible  among  such  only^  of  the  fite 
legatees  as  were  living  at  the  time  when  the  evaits 

(^)  14  Ves.  678. 
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happened  on  which  the  shares  were  to  go  over  refifpec-   chap,  xltik 
tirely." 

Again,  in  the  case  of  Randagh  y.  Ranelagh  ( A),  where  a  Recent  anthori- 
testator,  after  bequeathing  certain  pecuniary  legacies  to  his  gi^g  <m^. 
children  for  life,  added,  **  in  case  of  the  demise  of  any  of  ^^^         ^* 
the  aboye  parties  without  Intimate  issue,  their,  his,  or 
her  proportions  to  be  divided  among  the  survivors.^*   Lord 
Brougham^  C,  treated  it  as  clear  (though  it  was  not  neces- 
sary to  decide  the  point)  that  the  word  ^*  survivors  "  was 
used  in  its  plain  and  obvious  sense,  as  meaning  such  of  the 
individuals  named  as  should  be  living  when  any  of  them 
happened  to  die. 

And  lastly,  the  same  construction  prevailed  in  the  case 
of  Cromeh  v.  Lumb  (t),  as  to  a  clause  providing  that,  in 
case  any  of  the  testatof  s  grandchildren  (who  were  the 
objects  of  a  prior  gift)  should  die,  being  a  son,  under  the 
age  of  twenty-three  and  without  lawful  issue,  or,  being  a 
daughter,  under  that  age  and  unmarried,  then  the  share 
or  shares  of  him,  her,  or  them  so  dying  should  go  to  the 
mrviooT  tmd  survivors,  and  the  lawful  issue  of  such  as 
might  be  dead. 

And  the  mere  circumstance,  that  there  occius  in  the  Effect  of 
same  will,  in  reference  to  another  subject  or  other  subjects,  eiMwhere  as- ' 
an  instance  of  the  words  "  survivor  '*  and  "  other  "  being  ^mvoT/' 
used  conjunctively  and  as  if  fifynonymous,  is  not  considered 
to  imply  an  intention  that ''  survivor,"  standing  alone,  shall 
have  the  same  force  or  signification  as  the  term  vrith 
which,  in  other  instances,  the  testator  has  associated  it. 

Thus,  in  the  case  of  Winterton  v.  Orawfurd  (Ar),  where  Worda "  fum- 
a  testator  devised  the  residue  of  his  real  estate  to  trustees,  vor"  construed 
upon  trust  as  to  one  third  to  pay  the  rents  to  the  separate  '  ^^  ^' 


(A)  2  Myl.  &  Keen,  441.  (t)  3  You.  &  CoU.  565. 

{k)  1  Ru88.  &  Myl.  407. 
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CHAP.  xLvii.  use  of  his  daughter  Harriet  dnrii^  her  life,  and  after  her 
decease,  in  trust  for  all  her  children,  in  equal  shares,  and 
the  respective  heirs  of  their  bodies ;  and  in  case  one  or 
more  of  such  children  should  die  without  issue,  then  as  to 
his,  her,  or  their  share  or  shares,  in  trust  for  the  suryiyors 
or  survivor  and  others  or  other  of  them;  and  after  giving 
the  other  two  thirds  by  similar  limitations  to  his  daughters 
Louisa  and  Fanny,  with  remainder  to  their  children,  the 
testator  proceeded  to  declare,  that,  in  case  one  or  more  of 
his  said  daughters  should  die  without  issue  of  her  or  their 
body  or  bodies,  then  the  share  or  shares  of  her  or  them  so 
dying  should  be  in  trust  for  the  survivors  or  survivor  of 
them  for  the  lives  or  life  of  such  survivors  or  survivor^  to 
be  held  and  enjoyed  by  the  trustees  for  the  joint  natural 
lives  of  such  survivors  of  the  testator's  said  daughters,  in 
trust  for  them  as  tenants  in  conmion,  and  the  rents  and 
profits  of  the  accruing  share  or  shares  to  be  for  their  sepa- 
rate use,  and  after  the  decease  of  the  survivor  of  his  said 
daughter,  in  trust  for  the  child  and  children  of  the  survivors 
or  survivor  of  his  said  daughters  per  stirpes,  and  the  heirs 
of  the  bodies  of  such  child  and  children ;  and  in  case  any 
one  or  more  of  such  children  should  die  without  issue, 
then  as  to  the  shares  of  him,  her,  or  them  so  dying,  in 
trust  for  the  survivors  or  survivor^  ot/iers  or  other  of  them, 
and  the  heirs  of  the  body  of  such  survivors  or  survivor, 
others  or  other  of  them ;  and  if  all  such  children  but  one 
should  die  without  issue,  in  trust  for  such  surviving  or 
only  child  and  the  heirs  of  his  or  her  body ;  and  in  de- 
fault of  such  issue,  in  trust  for  testator's  nephews.  Fanny 
died,  leaving  children.  Louisa  afterwards  died  without 
children,  and  the  share  of  Louisa  was  claimed  by  and  was 
now  held  to  belong  to  Harriet,  the  only  surviving  daugh- 
ter, to  the  exclusion  of  the  children  of  Fanny.  Sir  J. 
Ledchy  M.  R.,  said — ^*  In  order  to  effectuate  the  intention 
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of  the  testator,  the  Court  sometimes  gives  to  the  word  chap,  xlvh. 
*  survivors '  the  sense  of  *  others.'  Here  the  expressions 
of  the  testator  are  too  precise  to  impute  to  him  such  an 
^intention;  and  the  survivors  are  to  take  as  tenants  in 
common  for  life  for  their  separate  use,  which  is  wholly  in- 
consistent with  the  notion  that  the  testator  meant  that 
the  children  of  a  deceased  daughter  should,  as  to  this 
third  share,  stand  in  the  place  of  their  parent.  It  is  true 
that,  in  the  gift  over  after  the  death  of  the  surviving 
daughter  to  the  children  of  the  survivors  or  survivor,  the 
words  *  survivors  or  survivor  *  may  receive  a  more  enlarged 
meaning.  The  intention  of  the  testator  appears  to  have 
been,  that  no  part  of  his  real  estate  should  go  over  to  his 
nephews,  except  in  the  event  of  the  failure  of  issue  of  all 
his  three  daughters:  and  this  intention  would  be  de- 
feated, if,  upon  the  death  of  Lady  Winterfcon  (/)  without 
issue,  which  is  stated  to  be  a  probable  event,  the  children 
of  the  deceased  sister  were  excluded.  This  question  can- 
not, however,  be  decided  during  Lady  Winterton's  life ; 
and  all  that  can  now  be  done  is  to  declare,  that  Lady 
Winterton  is  entitled  for  life,  to  her  separate  use,  to  the 
one  third  share  of  the  real  estate,  which  by  the  will  was 
given  to  her  sister  Louisa." 

Sir  c/.  LeacVs  observation,  in  regard  to  the  inconsistency  Remarks  upon 
of  the  deviseybr  life  to  the  survivors  with  the  supposition  cfrmqfurd. 
that  the  children  of  the  deceased  devisees  were  to  stand 
in  their  place,  is  inconclusive,  because,  though  the  estate 
for  life  could  not  take  effect  as  to  any  deceased  child,  the 
devise  in  remainder  to  the  issue  of  such  child  might.  In- 
deed, if  his  Honor  was  right  in  the  opinion  expressed  by 
him,  that  after  the  death  of  the  last  surviving  daughter 
the  property  would  go  over  to  the  children  of  the  deceased 

(/)  This  lady  was  the  survivor  of  the  three  daughters. 
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CHAP.  XI.VII.  daughter,  and  not  to  the  ulterior  devisees,  there  seems  to 
be  great  difficulty  in  maintaining  the  soundness  of  his  de- 
cision, as  it  has  the  effect  of  reading  words  occurring  in 
different  parts  of  the  same  will  in  various  senses.    The 
case  too  would  then  be  in  direct  opposition  to  Doe  t. 
Wainwright  {m)y  where,  even  in  a  deed,  the  limitation  of 
cross-remainders  in  tail  to  surviving  children  was  held  to 
take  effect  in  favour  of  the  issue  of  a  deceased  child,  on 
the  sole  ground  of  its  appearing,  by  the  terms  of  the  ulti- 
mate limitation,  that  the  estate  was  not  to  go  over,  unless 
the  issue  of  aU  the  children  foiled. 
Effect  when         lu  a  reccut  case,  however,  it  was  considered  that^  where 
wmbi^  with  the  gift  to  the  survivors  was  to  take  effect  in  the  event  of 
event.  the  deccasc  of  any  of  the  prior  objects  of  gift  combined 

with  some  collateral  event,  the  rule  of  construction  adopted 
in  the  preceding  cases  did  not  apply,  but  that  the  woid 
<<  survivor "  might  be  construed  oAer,  on  the  ground,  it 
should  seem,  that,  as  in  such  cases  the  ulterior  or  sub- 
stituted gift  is  not  to  take  effect  absolutely  and  simplj 
on  the  decease  of  the  prior  objects,  it  is  the  less  likely 
that  the  testator  should  intend  survivorship  to  be  an 
essential  ingredient  in  the  qualification  of  the  ulterior  or 
substituted  legatees. 
Word  "Mini-       The  casc  here  referred  to  is  AHon  v.  Brooks (n\  where 

vor"  ooDstnied  m  n  • 

other.  a  testator  bequeathed  £1500  stock  to  A.  and  B.  donng 

their  lives,  in  equal  shares,  and  immediately  on  the  death 
of  either  he  directed  his  trustees  to  pay  the  share  of  sack 
deceasing  legatee  to  her  children  who  should  be  living  at 
their  mother's  decease,  and  who  should  attain  the  age  of 
twenty-one  years,  the  interest  in  the  mean  time  to  be  ap- 
plied for  maintenance;  but  in  case  any  of  such  children 
should  die  before  they  should  attain  the  age  of  twen^f-one 

• 

(m)  5  Dum.  &  East,  427.  (n)  7  Sim.  204. 
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years^  the  testator  gave  the  share  of  such  deceasing  child  chap,  xlvu. 
to  the  survivor ;  provided  always,  that  in  case  eiAer  of 
them  the  said  A.  or  B.  should  leave  amf  chM  living  at  their 
respective  deceases^  but  which  should  aU  die  before  they  at' 
tained  the  age  of  twenty-cne  yea/rs^  then  the  trustees  were 
to  assign  the  share  of  such  legatee  so  dying  nnto  the  rar- 
vivoT  of  them  the  said  A.  and  B.,  her  executors  or  admi- 
nistrators. A.  died  in  the  lifetime  of  B.,  leaving  a  child 
who  attained  twenty-one;  B.  afterwards  died  vnthout 
issue.  Sir  X.  ShadioeU,  V.  C,  held  A.  to  be  entitled  to 
B.'s  moiety,  observing,  ^  the  word  ^  survivor  *  must  of  ne- 
cessity be  taken  to  mean  *  other,*  for  the  testator  con- 
templated the  event,  not  of  one  of  the  legatees  dying  in 
the  lifetime  of  the  other,  but  of  one  of  them  dying  chUdless.'* 

There  appeals  to  be  much  good  sense  in  the  distinction  Remaric  on 

doctrine  td- 

here  suggested  by  his  Honor,  and  had  it  originally  ob-  yanaAmAUim 
tained,  a  large  amount  of  litigation  would  probably .  have 
been  prevented ;  but  the  authorities  seem  now  to  present 
an  insuperable  obstacle  to  its  adoption,  for,  in  almost  every 
instance  in  which  the  strict  constructi(»i  of  the  word 
'^  survivor  "  has  prevailed,  the  gift  to  the  suryivors  was  to 
take  effect  in  the  event  of  the  death  of  the  predeceasing 
objects  without  issue,  or  combined  with  some  other  con- 
tingency. In  Ferguson  v.  Dunbar^  Milsom  v.  Awdry^ 
Damdson  v.  Dallas^  and  lastly  in  Crowder  v.  Stone  (which 
isareoent  and  leading  case),  the  gift  oyer  was  to  take 
effect  on  any  of  the  objects  dying,  either  vnthout  issue  or 
under  age,  and  yet  it  was  held  to  apply  oidy  to  the  per- 
sons actually  living  at  the  period  in  question.  Seeing, 
therefore,  that  the  case  of  Aiton  v.  Brooks  was  professedly 
grounded  on  a  circumstance  which  is  common  to  nearly 
all  the  authorities,  and  that  some  of  those  authorities 
were  not  cited  to  or  present  to  the  mind  of  the  learned 
and  able  Judge  who  decided  it,  the  case  can  hardly  be 
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CHAP.  xLvu.   relied  on  as  a  general  authority.     In  fact  a  different  rale 

prevailed  in  the  subsequent  case  of  Leeniing  v.  Sherratt[o\ 

which  may  be  added  to  the  authorities  for  giving  to  the 

word"8urvi-    word  "  survivor"  a  strict  construction.      A  testator  be- 

Tors   construed 

stricUy.  queathcd  £1000  to  each  of  his  six  children,  to  be  paid  at 

twenty-one,  except  as  to  girls,  one  half  of  whose  shares 
was  to  be  invested  and  the  interest  to  be  paid  to  them  for 
life,  and  the  principal  to  be  disposed  of  in  such  manner 
as  they  should  direct,  among  their  issue ;  and  in  case  they 
should  die  without  issue,  he  gave  the  principal  among  the 
survivors  of  his  children  in  equal  proportions.  The  tes- 
tator then  gave  his  freehold  property  and  the  residue  of 
his  personalty  to  trustees,  the  proceeds  to  be  divided 
among  his  children  when  the  youngest  should  attain 
twenty-one ;  one  half  of  the  daughters'  shares  to  be  in- 
vested, the  interest  to  be  paid  to  such  daughters,  and  the 
principal  to  be  disposed  of  in  such  manner  as  they  should 
direct,  among  their  children ;  but  if  there  were  no  children, 
then  such  share  to  be  divided  equally  among  the  surtiwrs 
of  the  testator's  children:  and  in  case  of  the  death  of  any 
of  his  children,  leaving  lawful  issue,  the  testator  gave  to 
such  issue  the  share  the  parent  so  dying  would  have  been 
entitled  to  have.  One  question  was,  whether  the  words 
•*  survivors  of  my  children  "  was  to  be  construed  olhers^ 

Sir j.wiffram*9  SiT  Jamcs  Wioram  held,  that  the  strict  construction  most 

judgment  in 

Leemkig  v.       prevail.  Hc  said,  "  In  Davidson  v.  Dallas  (p).  Lord  Eldons 

language  obviously  imports  that  the  word  •  survivors '  is 
to  be  construed  in  its  natural  sense,  unless  the  will  itself 
shews  that  it  was  used  by  the  testator  in  a  different  sense; 
and  Crowder  v.  Stone{q)  is  to  the  same  effect.  InBtsrhc 
V.  Salter  {r\  the  dictum  of  the  Court  tends  rather  to  treat 


(o)  2  Hare,  14.  (q)  3  Rusb.  217. 

(/>)  14  Ves.  576.  (r)  17  Ves.  479. 
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the  word  as  having  a  technical  meaning,  (that  of  *  others,')  chap,  xlvh. 
impressed  upon  it  in  practice.  According  to  Davidson  v. 
DaHaSf  one  reason  for  construing  *  survivors'  to  mean 
'  others '  has  heen  to  take  in  all  persons  who  should  be 
bom  before  the  period  of  distribution.  In  other  cases 
the  object  suggested  has  been  to  prevent  a  family  losing 
the  provision  intended  for  it  by  the  death  of  a  parent, 
leaving  children.  The  reason  of  the  former  of  these  cases 
could  not  occur  here,  in  the  case  of  the  residue,  because 
the  testator's  own  children  are  the  legatees  of  that  re- 
sidue. And,  according  to  the  construction  that  I  feel 
myself  at  liberty  to  put  upon  that  clause  in  the  will  which, 
in  certain  cases,  substitutes  the  issue  for  the  parents,  I 
think  the  testator  has  guarded  against  the  second  incon- 
venience ;  and,  so  far  at  least  as  the  residue  is  concerned, 
I  think  that,  in  the  residuary  clause,  the  word  ^  survivor ' 
must  be  construed  in  its  natural  sense,  and  that  this 
construction  of  the  word,  in  one  part  of  the  will,  must, 
in  this  will,  determine  its  construction  in  the  other  part 
also." 

The  result  then  would  seem  to  be  that  the  word  "  sur-  General  con- 
clusion from 

vivor,"  when  unexplained  by  the  context,  must  be  inter-  Ac  caaes,  and 
preted  according  to  its  literal  import;  but  the  conviction  ^on. 
that  this  construction  most  commonly  defeats  the  actual 
intention  of  testators  will  no  doubt  induce  a  readiness  in 
the  Courts  to  listen  to  any  arguments  drawn  from  the 
context  for  reading  the  word  ^*  survivor"  as  synonymous 
with  other.     And  the  writer  cannot  dismiss  the  subject 
without  the  cautionary  remark,  that  the  present  state  of 
the  authorities,  by  cutting  off  the  hope  of  any  considerable 
aid  from  liberality  of  construction  in  correcting  this  often- 
occurring  slip,  should  teach  to  framers  of  wills  the  neces- 
sity of  increased  attention  to  its  avoidance. 
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CHAP.  xLvii.  II.  It  has  long  been  an  established  rale,  that  clauses 
^^Zfsc.  disposing  Of  the  shares  of  devisees  and  legatees  dying 
crucr  extend  to  before  a  ffiven  period,  do  not,  without  a  positive  and 

accnung  shares.  o  x-  »  '  r 

distinct  indication  of  intention,  extend  to  shares  accra- 
ing  under  the  clauses  in  question.  ^  As  where  a  man 
gives  a  sum  of  money  to  be  divided  amongst  four  persons 
as  tenants  in  common,  and  declares,  that  if  one  [qn.  any] 
of  them  die  before  twenty-one  or  marriage,  it  shall  survive 
to  the  others.  If  one  dies,  and  three  are  living,  the  share 
of  that  one  so  dying  will  survive  to  the  other  three ;  but 
if  a  second  dies,  nothing  will  survive  to  the  remsunder  but 
the  second's  original  share,  for  the  accraing  share  is  as  a 
new  legacy,  and  there  is  no  further  survivorship  (s)/* 

Thus,  in  Ej?  parte  West  (<),  where  a  testator  bequeathed 
to  A.,  B.,  and  C,  the  three  sons  of  S.,  £1000  each,  the  in- 
terest to  be  added  to  the  principal  yearly,  until  they  should 
respectively  attain  the  age  of  twenty-one  years;  and  in  case 
any  of  them  should  die  before  that  age^  then  to  the  surviwrs. 
A.,  and  then  B.,  died  under  twenty-one ;  and  the  question 
(which  was  raised  upon  petition)  was,  whether  that  part 
of  the  share  of  B.,  which  accrued  to  him  on  the  death  of 
A.,  went  over  to  C.  on  the  death  of  B.  Lord  Tkurtow 
thought  it  did  not  survive  again ;  but  his  Lordship  hesi- 
tating to  decide  it  upon  petition,  a  bill  was  filed,  and  the 
cause  came  to  a  hearing  before  Sir  lAcyd  Kenyon^  M.  R, 
who  decided  against  the  survivorship  of  such  accrued 
share. 

This  doctrine,  though  it  has  been  much  disapproved  ot 
is  now  well  established ;  but  the  question  sometimes  arises 


(0  Per  Lord  HairdMick^  in  Pom  t.  Ballard,  before  Lord  Eim^  cit 

Y.^MMMiyd  Atk.  80.   See  also  Per-  2Atk.  78. 

iitUY.Micklahu>aite,2 Ch.T3ie^.l71;  (t)  1  B.  C.  C.  875.     See  abo 

S.  a  1  P.  W.  274 ;  Buc^e  y.  Bar-  Crowder  t.  SUms,  3  Ram.  217. 


keri  Cas.  temp.  Talb.  124 ;  Bamet 
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as  to  the  effect  of  particular  expressions  to  carry  the  ao-  chap,  xlvii. 
crued  as  well  as  the  original  share. 

The  word  share  from  an  early  period  (w)  has  been  held  word  "#*«•#" 

•^   '^  ^  doef  not  carry 

not  to  hare  this  operation,  though  the  contrary  was  de-  abeniing  ahm. 
cided  by  Lord  Hardwicke  in  the  case  of  Pain  v.  Ben^ 
sen  (w) ;  but  the  authority  of  this  case  has  been  repeatedly 
denied  {y),  and  the  point  has  long  ceased  to  be  the  subject 
of  controTerefy.  One  example  of  the  construction,  there- 
fore, will  suffice.  In  the  case  of  Rickett  y.  Gittermard  {z\ 
a  testator  bequeathed  £300  to  four  persons,  to  be  diyided 
into  equal  shares,  to  be  paid  at  twenty-one ;  and  in  case 
of  the  death  of  either  before  twenty-one,  swA  share  to 
snrviye  to  the  others.  Two  of  the  legatees  died  during 
minority  in  the  testator^s  lifetime.  Sir  L.  ShadtoeU,  V.  C, 
held,  that  on  the  death  of  the  first  his  fourth  deyolyed  to 
the  other  three ;  on  the  death  of  the  second  his  original 
fourth  deyolyed  to  the  two  suryiyors;  but  the  third  of  the 
first-mentioned  fourth,  which  he  would  haye  been  entitled 
to  absolutely  if  he  had  surriyed  the  testator,  lapsed. 

And  the  word  '*  portion,"  which  is  eyidently  efynonymous  word  j^/im 

*  liiiinarly  oott- 

with  '*  share,"  has  also  been  held  not  to  comprise  an  ac-  ttmed. 
crued  share. 

Thus,  in  the  case  of  Bright  y.  Bowe  (a),  where  a  testa- 
trix, by  yirtue  of  a  power,  appointed  the  reyersion  of  a  sum 
of  £2000  in  which  herself  and  her  husband  had  life  in- 
terests to  trustees,  upon  trust  for  her  daughter  M.,  or  any 
other  children  she  might  thereafter  haye  by  her  husband 
J.,  to  be  equally  diyided  between  them ;  but  it  was  her 


(«)  WboduHvd  r.  OkuOrook,  2  (y)  See  1  B.  C.  C.  675 ;  2  Yes. 

Vem.  388 ;  Bamet  r.  BaUard^  3  jun.  534. 

Aik.  79,  cit.  Rudffs  t.  Bariter,  Cae.  (0}  26  Mansh,  1841,  reported  6 

temp.  Talb.  124 ;  Perims  y.  MkUe-  Jurist,  818. 

MtMtte,  1  P.  W.  274.  (a)  3  Myl.  &  Kee.  316. 

{x)  3Atk.78. 
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will,  that  in  case  the  £2000  should  become  payable  be- 
fore M.  should  attain  twenty-one  or  day  of  marriage,  or 
before  any  other  of  her  children  being  a  son  should  attain 
twenty-one,  or  being  a  daughter  the  same  age  or  marry. 

Word  "  por-     then  the  trustees  were  to  invest  the  same  and  apply  the 

carry  accruing    iutcrcst  of  each  child's  sharc  for  maintenance,  and  when 

any  such  children  being  sons  should  attain  twenty-one,  or 
being  daughters  the  like  age  or  day  of  marriage,  upon 
trust  to  pay  them  their  respective  shares  of  the  principal 
with  the  unapplied  interest.  And  in  case  her  said  daugh- 
ter M.,  or  any  other  child  she  might  have  by  her  husband, 
should  happen  to  die  before  his,  her,  or  their  portion  or 
portions  of  the  said  sum  of  £2000  should  become  payable, 
then  the  same  should  respectively  go  and  belong  to  the 
survivors  or  survivor  of  them.  The  testatrix  left  three 
children,  one  of  whom  died  in  1826,  and  another  in  1829, 
before  the  period  of  payment.  It  was  held  by  Sir  «/. 
Leachy  M.  R.,  that  the  share  which  accrued  to  the  latter 
on  the  decease  of  the  former,  did  not  pass  with  the  origi- 
nal share  to  the  surviving  child. 

unless  aided  by      But  slthough  the  words  *^  sharc  "  and  '*  portion  "  will 

the  context.  .  ..  .«  •<.  a     •m  m* 

not  propno  vigore  carry  the  accnung  share,  yet  if  the 
testator  manifest  an  intention  that  the  entire  property, 
which  is  the  subject  of  disposition,  shall  pass  over  to  the 
ultimate  objects  of  distribution  in  one  mass,  and  that  aU 
the  shares,  original  and  accruing,  shall  be  distributed 
among  one  and  the  same  class  of  objects,  the  accming 
shares  will  be  carried  over  together  with  the  original 
shares  to  those  objects.  Thus,  in  the  case  of  Worlidge  v. 
Churchill  {b)f  where  a  testator  devised  his  real  and  per- 

(6)  dB.C.C.465.    See  also^or-  wiU,  that  the  iimd  should  go  over 

ier  y.  Leoj  1  Turn,  413,  where  Sir  among  the  legatees  in  one  maim,  as 

7*.  PUmetf  M.  B.,  also    reasoned  excluding  the  doctrine  in  the  text; 

upon  the  intention  apparent  in  the  hut  the  point  did  not  aris^  as  the 
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sonal  estate  to  trustees,  upcm  trust  to  sell,  and  gave  the   chap,  xlvh. 
monies  arising  therefrom  in  trust  for  his  four  children,  R., 
E.,  W.,  and  J.,  to  be  equally  divided  among  them  on  their 
attaining  twenty-one;  but  if  any  oftJiem  died  under  that  age^  Aocrued  sharas 
then  mch  deceased  child's  share  to  go  to  the  survival's  or  sur-  ander  tiTe^e- 
vivor;  and  he  directed  the  trustees  to  apply  the  interest  of  "^Aar^"*by° 
such  trust  money  during  their  minority  for  their  mainte-  *''^°  context. 
nance  and  education ;  but  if  the  interest  should  be  more 
than  sufficient  for  such  purpose,  he  directed  the  trustees  to 
lay  out  the  same  for  the  children's  mutual  benefit;  but  if  all 
the  four  children  should  happen  to  die  before  twenty-one, 
and  leave  M.  living,  then  he  directed  the  trustees  to  pay 
M.  the  interest  of  such  trust  money  from  time  to  time,  as  it 
fihould  grow  due;  and  after  the  decease  of  a/?,*he  bequeathed 
the  said  trust  money  to  the  children  of  his  late  uncle  F. — 
J.  died  in  testator's  lifetime.  R.  and  W.  survived  the  testa- 
tor, but  afterwards  died  under  twenty-one.    The  question 
was,  whether  E.,  the  last  survivor,  was  entitled  to  the  ac- 
crued  shares  of  the  two  deceased  survivors.     Mr.  Justice 
JBuUer^  sitting  for  Lord  Thurlow^  said,  *^  If  this  were  res 
nova,  and  there  wa£  a  limitation  to  survivors  and  survivor, 
no  one  could  collect  the  intent  to  be  otherwise  than  that 
the  survivor  should  take  the  whole,  but  if  the  case  had 
rested  there,  I  should  have  thought  it  difficult  to  get  over 
the  objections.     But  the  strong  part  of  the  present  case 
is  the  testator's  intention  to  keep  it  as  an  aggregate  fund : 
he  has  made  use  in  two  different  parts  of  the  will  of  the 
words  ^  trmt  money ;'  that  expression  does  not  apply  to 
the  share  of  each  child,  but  to  the  whole  fund  in  the 

deceased  person  (whose  alleged  share  indeed,  was  admitted  by  his  Honor 

-was  the  subject  of  dispute)  had  not  in  his  judgment,  but  the  terms  of 

attained  the  vesting  age,  and  there-  the  decree  are  contrary.    The  case 

fore  had  no  share  upon  which  the  abounds  in  inaccuracies, 
limitation  over  could  operate.    This, 

VOL.  II.  S  S 
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CHAP.  xLvii.  trustees'  hands,  and  takes  in  the  whole  fund  that  is  to  be 
distributed  under  the  will.  The  second  place  where  he 
uses  the  expression  ^  frttst  money ^^  is  in  the  gift  over  to  the 
children  of  his  uncle ;  and  though  the  expressions, '  the 
whole/  or  ^  all/  are  not  used,  the  words  *  trust  money '  are 
tantamount  to  them." 

Word  "  ihare"       So,  iu  the  casc  of  JEvre  v.  Marsden  (<?),  where  a  testator 

held  to  com-  \  ^  ^  ' 

priw  accrued     gave  his  real  and  personal  estate  to  trustees  upon  trust  to 

at  well  as  origi-  ,  •    v# 

nai  share.         scU,  and  out  of  the  iucomo  of  his  estate  to  pay  certain  life 

annuities  to  his  children.  And  the  testator  then  directed 
his  trustees  to  accumulate  the  income  of  his  realty  and 
personalty  for  the  benefit  of  his  grandchildren,  and  after 
the  decease  of  his  surYlying  child,  if  not  sold  before,  to 
sell  and  distribute  the  proceeds  among  his  grandchildreD 
then  living  in  equal  shares,  except  the  share  of  F.,  the  son 
of  a  deceased  daughter,  half  of  whose  share  in  the  testa- 
tor's estate  and  effects,  in  consideration  of  the  benefit 
taken  by  F.  under  his  uncle's  will,  the  testator  gave  to 
his  brother  G. ;  and  if  any  of  his  grandchildren  should  die 
before  his  share  became  payable  leaving  issue^  such  issoe 
to  be  entitled  to  the  share  which  his,  her,  or  their  de- 
ceased parent  would  be  entitled  to  if  then  living ;  but  ia 
case  of  the  death  of  any  grandchild  withont  leavii^  issoe 
before  he  or  she  should  become  entitled  to  receive  bis  or 
her  share  in  manner  aforesaid,  then  his  or  her  thare  ms 
given  among  his  surviving  grandchildren,  to  he  paid  at  Af 
same  time,  and  in  the  same  manner,  as  before  mentionei 
tauchinff  the  original  share  or  shares  of  his  said  graniM- 
dren.  One  question  was,  whether  that  portion  of  the 
shares  of  grandchildren  dying  without  issue,  which  bad 
previously  accrued  to  them  by  the  predecease  of  other 
objects,  passed  over  with  the  original  shares  to  the  sor- 

(e)  2  Kee.  664. 
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vivors,  or  belonged  to  their  representatives.  Lord  Lang^  cHAr.  xi^vn. 
dale^  M.  R.,  while  he  admitted  the  general  rnle,  considered 
that  here  the  testator  had  manifested  an  intention  that  the 
accrued  and  original  shares  should,  at  the  decease  of  his 
surviving  child,  be  distributed  together  among  one  and 
the  same  class  of  objects.  He  observed  that  the  tes« 
tator  meant  that  an  a^regate  and  previously  undivided 
fund  should  be  then,  for  the  first  time,  divided  among  a 
clafls  in  whom  the  fund  vested  from  the  time  of  the 
testator's  death,  subject  to  a  provision  for  divestment, 
which  was  meant  to  be  applied  to  every  interest — ^to 
the  interests  which  accrued  in  the  grandchildren,  and 
to  the  interests  which  accrued  in  the  children  of  grand- 
children. 

Again,  in  the  case  of  SiUick  v.  Booth  ((/),  where  a  tes-  Accrued  sham 

licld  to  p818 

tator  devised  and  bequeathed  all  his  real  estate  and  his  under  gift  of^^ 
convertible  personal  estate  to  trustees,  upon  trust  to  con- 
vert the  same  into  money,  and  thereout  to  pay  his  debtee 
funeral  expenses,  and  a  weekly  sum  to  his  wife,  and  to 
divide  the  residue  of  his  said  estate  and  effects  equally 
between  and  among  his  children  J.,  M.,  and  C,  and  his 
grandson  R.,  share  and  share  alike,  the  share  of  M.  to  be 
paid  her  as  soon  after  his  deceaM  as  conveniently  might 
be ;  the  share  of  C.  to  be  paid  him  at  the  age  of  twenty- 
two,  and  the  share  of  R.  at  the  age  of  twenty-one;  and  in 
case  any  of  his  children  or  grandchildren  should  die  before 
his  or  her  said  share  should  become  so  vested  (which  was 
construed  to  mean  payable)  as  aforesaid,  then  the  share 
or  shares  of  him,  her,  or  them  so  dying  should  go  and  be 
equally  divided  among  the  survivors  and  survivor  of  them 

(d)  1  You.  &  CoU.  N.  C.  121.  or  share^  the  pawnt  so  dying  wonld 

See  also  Leeming  y.  Sherratt^  1  Yott.  hare  been  entitled  to  have,"  were 

&  CoU.  N.  C.  121,  stated  ante,  p.  held  to  comprise  accruing  sharee. 
518,  where  the   words   ''the  part 

ss2 
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Accruing  slnres 
not  necesMrily 
subject  as  the 
original. 


in  equal  shares  and  proportions  if  more  than  one,  and  if 
hut  one,  then  the  whole  to  and  for  the  use  and  benefit  of 
such  survivor.  J.  and  C.  died  in  the  testator's  lifetime, 
the  latter  being  nnder  twenty-two.  R.  survived  the  testa- 
tor, but  died  under  twenty-one.  Sir  K.  Bruce,  V.  C.,held 
that  the  word  ^  whole,"  meant  the  entire  residue,  not  the 
whole  share  merely,  and  consequently  that  the  accraed  as 
well  as  the  original  shares  devolved  to  M.  as  the  sole  sur- 
vivor of  the  four  residuary  legatees. 

It  is  clear,  however,  that  a  gift  over  in  case  aB  the  lega- 
tees die  without  leaving  issue,  does  not  necessarily  indi- 
cate that  a  limitation  to  survivors,  in  case  of  the  death  of 
any  without  leaving  issue,  is  intended  to  cany  the  accn- 
ing  shares  {e).  Such  a  clause  of  course  divests  the  accro- 
ing  as  well  as  the  original  shares  of  all,  on  the  happening 
of  the  prescribed  event. 

It  may  be  observed,  that  upon  a  principle  veiy  similar 
to  that  which  governs  the  preceding  cases,  if  original 
shares  are  given  expressly  for  life,  and  accruing  shares  in- 
definitely, (which  of  course  carries  the  absolute  interest) 
the  latter  are  not  considered  as  impliedly  subject  to  the 
restriction  in  point  of  interest  imposed  on  the  original 
shares  (y) ;  for  although  it  is  highly  probable  that  the  tes- 
tator had  the  same  intention  in  regard  to  the  accruing  and 
the  original  shares,  yet  this  is  not  so  clear  as  to  amonnt  to 
what  the  law  deems  a  necessary  implication  (A). 


(e)  Vandefyvg^  Y.  Blate^  2  Yes. 
jun.  534. 

(g)  Vdnderguffht  Y.Blake,  2  Yea. 
jnn.  634.  But  in  Doe  d.  Giffff  v. 
Bradley  16  East,  dd9.  Lord  Ellen- 
hcrough  cut  down  the  gift  of  a  lease- 
hold house  to  survivors  indefinitely 
to''an  interest  for  Ufe,  on  no  other 
ground,  it  would  seem,  than  that 


words  of  limitation  were  used  in  ^ 
original  gift,  not  in  the  |^ft  to  8^^ 
vivors,  which  has  not  in  geneitl 
been  considered  as  affording  moR 
than  conjecture.  The  wiD  certsiolj 
was  very  obscure. 

(A)  As   to  what  b  and  is  not 
such,  see  also,  Mite,  Vol.  I.,  p.  ^ 
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So,  where  a  testator  limits  an  estate  to  three  or  more  cbap.  xlvh. 
objects,  subject  to  many  provisions,  with  a  devise  over  of 
the  whole  in  case  of  the  death  of  any  one  to  the  survivors, 
expressly  subject  to  the  promsions  cmitabied  in  the  original 
gifi^  and  goes  on  to  limit  the  property  in  case  of  the  death 
of  any  of  such  survivors  to  the  remaining  survivors  or  sur- 
vivor, hd  does  not  repeat  the  qualifying  words,  it  has  been 
held  that  a  similarity  of  intention  is  not  to  be  implied  in 
regard  to  the  last  limitation. 

Thus,  in  the  case  of  Georges  v.  Georges  (i),  where  the  Rxprew  pw>^- 

•/       >  aion  in  one 

testator  gave  the  residue  of  his  estate,  both  real  and  per-  limitation  to 

,  ,  _  mrriTon  not 

sonal,  to  trustees,  m  trust  to  keep  the  same  together  extended  by 
till  the  1st  day  of  January,  1804,  and  till  that  period  to  w  ulterior  limi. 
dispose  of  the  profits  for  the  benefit  of  his  daughter  and  of  the  lame 
granddaughters  as  therein  directed;  and  then  as  to  the  ^diefon^ 
final  disposition  of  the  rest  and  residue  of  the  estate,  he  ^  ^^^^ 
declared  that  all  such  parts  thereof  as  consisted  of  real 
estates,  slaves,  &c.  should  be  upon  further  trust,  that 
his  said  trustees  should  immediately  after  the  arrival  of 
the  period  aforementioned  divide  the  same  into  three 
equal  parts  or  shares,  to  and  for  the  separate  use  and 
benefit  of  his  daughter  F.,  his  granddaughter  R.,  and 
his  granddaughter  S.,  whom  he  thereby  willed  and  or- 
dained to  be  his  residuary  devisees  and  legatees  in  man- 
ner and  form  following,  (that  is  to  say,)  &c.     The  tes- 
tator then  proceeded  to  declare  the  trusts  of  the  respective 
thirds  in  favour  of  his  daughter  and  grand-daughters  re- 
spectively, and  their  respective  children,  with  a  proviso 
that  if  one  of  his  three  residuary  devisees  should  die  be- 
fore  the  period  should  arrive  for  making  the  division 
without  issue,  or  leaving  issue,  and  such  issue  should  die 
before  that  period,  then  the  division  should  be  made  be« 

(t)  Hayes's  luquiry,  52. 
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CHAP.  xLvn.  tween  the  survivors  of  his  said  residuary  devisees  afore- 
named, agreeable  to  the  same  directions,  and  stdjed  to  tk 
same  terms^  limitations^  and  restrictions  as  toere  thereinbe- 
fore  edjyressed  and  deehred,  and  that  in  the  same  maimer 
as  if  all  three  of  his  said  residuary  l^atees  and  devisees 
were  then  alive ;  and  if  tvro  of  them  should  depart  this 
life  before  the  arrival  of  such  period  without  issue  then 
living  as  aforesaid,  then  he  declared  it  to  be  his  fdrth^ 
will  and  desire  that  the  whole  should  be  in  irustj  and  to 
and  for  the  use  of  the  survivor  or  her  issue  living  at  the  ft- 
riod  aforesaid,  F.  and  S.  died  before  the  1st  of  Januaiy^ 
1804,  without  issue  then  living ;  but  R.  was  living  at  that 
period.  The  question  was  whether  the  will  was  to  be 
read  as  if  the  qualifying  words,  **  agreeable  to  the  same 
directions,  and  subject  to  the  same  terms,  limitations," 
&c.  which  occurred  after  the  gift  to  the  two  surviving,  had 
also  been  inserted  after  the  gift  to  the  one  surviving.  It 
was  contended  that  necessary  implication  does  not  mean 
only  what  arises  from  force  of  language  or  plain  logical 
conclusion,  but  that  in  a  moral  sense,  and  not  in  a  gram- 
matical  sense,  it  is  when  there  exists  so  strong  a  pro- 
bability of  intent  that  it  would  be  irrational  to  draw  a 
contrary  inference.  But  Lord  Eldon^  ^Sii&i:  great  conside- 
ration, held  that  the  words  of  the  will  did  not  raise  a 
necessary  inference,  that  the  gift  of  the  whole  to  the  one 
surviving  was  intended  to  be  subject  to  the  same  limita- 
tions as  the  share  which  that  survivor  would  have  taken 
on  a  division  between  the  three,  or  the  two,  would,  by  the 
express  words  of  the  will,  have  been  subject  to,  and  that 
such  a  construction  would  be  mainly  founded  on  con- 
jecture. 
QuAiifieatioiis  The  principle  that  restrictions  or  qualifications  ap- 
plied to  original  plied  to  Original  shares,  are  not,  by  necessary  inference,  to 
tended  by  im^    be  extended  to  accruing  shares,  is  farther  illustrated  bj 
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the  case  of  Cfibbons  v.  Langdan{k)y  where  a  testator  be^  chap,  xivn. 
queathed  £2800  stock,  in  trust  for  his  wife  for  life,  and  at  ^'^^^^j^'^  ^^  _ 
her  decease  to  be  equally  divided  between  his  three  sons 
and  daughter,  the  interest  of  his  daughter's  share  to  be 
paid  to  her  for  life,  and  at  her  decease  the  said  share  to 
be  equallj  divided  among  her  children  living  at  the  tes- 
tator's decease  at  the  ages  therein  mentioned.  If  his 
daughter  had  no  children  living  at  her  decease,  her  share 
to  be  equally  divided  among  such  of  his  sons  who  were 
then  living,  or  their  issue ;  but  if  anjf  of  his  said  sans  and 
dauffhter  should  die  before  his  said  wife  and  without  leaving 
any  issue^  such  share  or  shares  to  be  equaiOy  divided  among 
his  other  children;  but  if  all  his  children  should  die  without 
issue  before  his  said  wife,  then  to  his  next  of  kin.  One 
of  the  sons  died  in  the  lifetime  of  the  wife  and  without 
issue,  and  the  question  was,  whether  the  share  of  the 
daughter,  in  her  deceased  brother's  share,  was  subject  to 
the  trusts  affecting  her  original  share.  Sir  Z.  ShadweM^ 
V.  C,  decided  in  the  negative,  his  Honor  observing,  that 
it  would  be  nothing  but  conjecture  if  he  were  to  say  that 
the  testator  meant  his  daughter  to  take  her  accruing 
share  with  the  same  limitations  over  to  her  children  as 
her  original  share  was  subject  to. 

Upon  the  same  principle  it  is  clear  that,  where  the  sub- 
ject of  gift  is  disposed  of  among  the  original  objects  in 
unequal  shares,  there  is  no  necessary  inference,  in  the  ab- 
sence of  any  declared  intimation  of  intention  to  assimilate 
the  accruing  to  the  original  shares,  that  the  survivors  are  to 
take  accruing  shares  in  the  same  relative  proportions  (/)• 

But  here  it  is  proper  to  observe,  that  though  a  depar-  Effect  where 
ture  from  the  ordinary  rules  of  construction,  for  the  pur-  neceasary  to 

..,,...      ▼aUdityofgift 

pose  of  bringing  a  devise  or  bequest  withm  due  limits,  is  of  accnung 

ihareB. 
(it)  6  Sim.  260.  (/}  WiUker  r.  ATotft,  1  Jac.  &  Walk.  1,  stated  post. 
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not  an  acknowledged  principle  of  constraction,  indeed  is 
always  professedly  discarded,  yet  it  is  impossible  to  deny 
that,  where  the  bequest  of  the  accruing  shares  would  be 
void  for  remoteness,  unless  the  qualifications  applied  in 
terms  to  the  original  shares  are  extended  to  such  ac- 
cruing shares,  the  Courts  have  lent  a  more  willing  ear  to 
such  construction  than  the  preceding  cases  prepare  us  to 
Gift  of  accrued  exDcct.   Au  cxamplc  of  this  occurs  in  the  case  of  Trickev 

shares  support-         *  * 

ed  by  engraft-    y.  Trickey(m\  whcrc  a  testator  bequeathed  the  residue  of 
qualification      his  pcrsoual  ostato  to  trustces  in  trust  for  his  daughter, 

expressly  ap-  <■  i_  •!  i 

plied  to  original  and  after  her  decease  for  all  and  every  the  child  or  children 

of  his  daughter,  share  and  share  alike,  when  they  should 
respectively  attain  twenty-one,  with  maintenance  in  the 
mean  time ;  and  in  case  any  of  the  said  children  shonld 
die  under  twenty-one  and  leave  one  or  more  child  or 
children  who  shotdd  survive  the  testator^s  daughter  and  live 
to  attain  twenty-one,  such  child  or  children  to  be  entitled 
to  his  or  their  parent's  share ;  provided  also,  that  in  case 
any  child  or  children  of  his  daughter  should  die  before 
attaining  twenty-one,  the  share  or  shares  of  such  child  or 
children  should  go  to  the  survivor  or  survivors,  and  the 
issue  of  any  deceased  child  or  children  who  should  manj 
and  die  under  twenty-one,  to  be  equally  divided  between 
them  if  more  than  one ;  the  issue  of  any  deceased  child 
or  children  to  stand  in  the  place  of  the  parent  or  parents, 
with  a  limitation  over,  provided  there  shotdd  be  no  child  of 
his  daughter^  ar^  there  being  any  suchj  no  one  of  them  should 
live  to  attain  twenty "One^  nor  leave  any  issue  who  should  lite 
to  attain  that  age. 

By  a  codicil  the  testator  willed  that,  on  fiulure  of 
children  and  grandchildren  of  his  daughter,  as  in  his  will 
was  expressed,  his  bank  stock,  &c.,  should  be  transferred 

(m)  3  Myl.  &  Kee.  560. 
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to  certain  relations.  It  was  contended  that  the  testator^s  chap,  xlvh. 
intention  was  that  all  such  grandchildren  of  his  daughter 
as  should  attain  twenty-one  should  take  a  vested  interest, 
and  that  the  limitation  over,  which  wafi  to  take  effect 
only  upon  failure  of  such  grandchildren,  was  too  remote ; 
but  Sir  J.  Leachy  M,  R.,  observed,  that  it  was  reasonable 
to  intend  that  the  testator  meant  that  the  same  grand- 
children, who,  by  the  former  clause,  were  to  take  their 
parent's  original  share  should  take  that  portion  of  the 
share  which  accrued  by  the  death  of  another  child  of  the 
daughter  without  leaving  issue,  and  which  their  deceased 
parent,  if  living,  would  have  taken,  namely,  the  grand- 
children only  who  should  survive  the  daughter.  If  the  prior 
gifts  were  only  in  favour  of  grandchildren  who  should 
survive  the  daughter,  the  gift  over  must  be  intended  to 
take  effect  upon  the  failure  of  the  former  gifts. 


III.  Another  question  which  arises  under  gifts  to  sur-  To  what  period 
vivors  is,  whether  they  mean  survivors  indefinitely  or  sur-  !!drmb]e!  *^ 
vivors  at  some  specific  point  of  time'.  Where  the  objects 
are  tenants  in  common,  it  was  for  a  long  period  considered 
that  indefinite  survivorship  being  inconsistent  with  a 
tenancy  in  common,  some  period  was  to  be  found  to  which 
the  words  of  survivorship  could  be  referred.  This  rea- 
soning, however,  is  obviously  inconclusive,  for  although 
survivorship  is  not  incident  to  a  tenancy  in  common,  yet 
there  is  no  inconsistency  between  a  tenancy  in  common 
and  an  ejcpress  limitation  to  survivors  (n).  The  testator's 
intention  that  the  property  shall  devolve  to  the  survivors 

(fi)  See  judgment  in  Doe  d.  Bor-  dered  as  merely  expreseiTe  of  the 

w//Y.^^^,lM.&Selw.428.  Some-  jus  accrescendi,  which  is  incident 

times  a  gift  to  survivors,  accom-  to  such  a  devise.    See  Doe  v.  Sothe- 

panning  a  joint  tenancy,  is  consi-  roii,  2  Bam.  &  Adol.  628. 
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Where  the  gift 
b  immediate. 


is  better  effected  by  an  express  gift  to  them  than  by  a 
joint  tenancy,  the  suryivorship  which  is  incidental  to  the 
latter  being  liable  to  be  defeated  by  a  seyeranoe  of  the 
tenancy. 

In  seeking  for  a  period  to  which  the  words  of  suryiyor- 
ship  could  be  referred,  the  obyions  mle  where  the  gift 
took  effect  in  possession,  immediately  on  the  testators 
decease,  was  to  treat  these  words  as  intended  to  proyide 
against  the  death  of  the  objects  in  the  lifetime  of  the  tes- 
tator, the  deyise  affording  no  other  point  of  time  to  which 
they  could  be  referred ;  accordingly  we  find  this  to  be 
the  established  construction. 
Sunrivorship         Thus,  iu  the  casc  of  Lord  Bindon  y.  Earl  ofStMOe  lo\ 

referred  to  , 

death  qf  tetia-   whcrc  a  testator  bequeathed  £20,000  (due  to  him  from 

the  crown)  to  his  fiye  grandchildren,  share  and  share 
alike,  eqally  to  be  diyided  between  them,  and  if  any  of 
them  died,  his  share  to  go  to  the  survivors  and  survivor  af 
them ;  Lord  Cotoper  said,  that  by  the  first  words  it  was 
yeiy  plain  that  the  legatees  were  tenants  in  common,  and 
by  the  subsequent  words  it  must  be  intended,  if  any  of 
them  should  die  in  the  lifetime  of  the  testator* 

This  decree,  howeyer,  was  reyeised  in  the  House  of 
Lords,  on  the  ground  that  the  words  in  question  referred 
not  to  the  death  of  the  testator,  but  to  the  time  of  re- 
ceiying  the  money,  which  was  a  debt  due  from  the  crown 
of  rather  a  desperate  nature ;  but  the  principle  of  Lord 
Cotaper's  decision  has  since  been  repeatedly  recognised  (p). 


(o)  1  p.  W.  99.  Bat  see  Hdwes 
V.  Hawes,  1  Wils.  165  ;  S.C.3  Atk. 
528,  where  the  testator  devised  an 
estate  to  his  four  youDger  children 
in  fee  as  tenants  in  common,  and 
not  as  joint  tenants,  wUh  hen^  of 
survivorship;  and  Lord  Hardwkke 
held  that,  inasmuch  as  personal  es- 


tate was  bequeathed  to  them  with  a 
limitation  to  the  survivor,  if  any  of 
them  died  under  age  €md  unmarried, 
the  devise  of  the  real  estate  was  to 
receive  the  same  constructioii. 

(p)  See  Boetmek  r.  Deauy  2  Yes. 
jun.  267 ;  Russell  r.  Lomg^  4  Ves. 
663. 
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The  more  recent  case  of  Smiih  v.  Hcrhck  (q)  presents  chap,  xlvh, 
an  instance  of  a  similar  construction  in  reference  to  real 
estate.  A  testator  gave  all  his  real  and  personal  property 
to  be  equally  divided  between  his  two  children,  and  to  the 
Unrest  liver,  in  fee-simple ;  (there  were  some  intervening 
words,  which  are  immaterial  to  the  point  in  question) ; 
and  it  was  held,  that  one  child  who  alone  survived  the 
testator  took  the  whole. 

Where,  however,  the  gift  was  not  immediate,  (f.  e*  in  where  gift  not 
possession),  there  being  a  prior  life  or  other  particular 
interest  carved  out,  so  that  there  was  another  period  to 
which  the  words  in  question  could  be  referred,  the  point 
was  one  of  greater  difficulty.  In  these  cases,  indeed,  as 
well  as  in  those  of  the  other  class,  the  Courts  for  a  long 
period  uniformly  applied  the  words  of  survivorship  to  the 
death  of  the  testator,  on  the  notion  (as  already  observed) 

I 

that  there  was  no  other  mode  of  reconciling  them  with 
the  words  of  severance  creating  a  tenancy  in  common. 
The  weight  ascribed  to  this  argument,  however,  was  still 
more  extraordinary  in  these  than  in  the  former  cases ;  for, 
even  if  indefinite  survivorship  were  inconsistent  with  a 
tenancy  in  common,  (but  which  it  clearly  was  not),  yet 
surely  there  could  be  no  incongruity  between  such  an 
interest  and  a  limitation  to  the  survivors  at  a  given 
period;  nevertheless,  decision  rapidly  followed  decision,  in 
which,  on  reasoning  of  this  kind,  survivorship  was  held, 
in  cases  of  this  sort,  to  refer  to  the  period  of  the  testator's 
decease. 

One  of  the  first  of  these  cases  is  Stringer  v.  Phillips  (r),  SmTiTonhip 
where  £100  was  bequeathed  to  five  persons  at  the  decease  death  or  the 

testator. 

(q)  7  Taunt.  179 ;  but  see  Barter  well  v.  Ahey,  1  Msu .  &  S.  428,  post. 
V.  Gyles,  1  P.  W.  280,  post ;  Bliseet  (r)  1  Eq.  Ca.  Ab.  292,  pi. ;  but 
y.  (7ram000,l  Salk,226;  Doed.Bar-      see  1  Cox's  P.  W.  97,  n. 
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CHAP.  xLvn.    of  testator's  sisters  L.  and  C.  (*),  equally  to  be  divided 
Survivorship,     between  them,  and  the  survivors  and  survivor  of  them ;  and 

to  what  penod  •' 

referable;         if  A.,  One  of  the  fivo,  died  bofote  marriage,  her  share  to 

go  over  to  another ;  and  it  was  decreed  that  they  took 
this  £100  as  tenants  in  common,  and  that  the  limitation 
to  the  sarvivors  must  he  cbnstrued  to  be  inserted  to  give 
it  to  such  as  were  the  surriyors  at  the  death  of  the  tesUUor^ 
and  to  prevent  a  lapse. 

-to  the  death        So,  in  Rosc  d.  Vere  v.  HiU  {t\  where  the  testator  de- 

of  the  testator ;  ^  ^i»i« 

vised  his  lands  to  his  wife  for  life,  and  after  her  deceaae  to 
his  five  children  (naming  them),  and  the  survivors  and  sur- 
vivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  share  and  share  dike^  as  tenants  in  common^ 
and  not  as  joint  tenants ;  Lord  Mansfield^  and  the  other 
judges  of  the  King's  Bench,  held  that  these  words  were 
inserted  to  carry  the  property  to  the  survivors,  in  case  of 
the  death  of  any  of  the  devisees  in  the  devisor's  lifetime, 
and  that  they  took  as  tenants  in  common. 
—to  the  death  Again,  in  Wilson  v.  Bayly  (t^),  where  a  testator  be- 
queathed certain  leasehold  estates,  in  the  event  of  his  two 
sons  dying  unmarried,  and  in  case  neither  of  them  should 
have  issue,  to  his  three  daughters,  and  the  survivors  and 
survivor  of  theniy  and  their  assigns,  as  tenants  in  common, 
and  not  as  joint  tenants.  It  was  contended,  on  the  one 
hand,  that  the  words  of  survivorship  were  intended  to  give 
estates  to  such  of  them  as  should  be  living  when  the  con- 
tingency happened,  who  were  then  to  take  as  tenants  in 
common ;  but  the  House  of  Lords,  reversing  a  decree  of 
the  Irish  Chancery,  adjudged,  that  each  of  the  daughters 

(s)  It  is  probable  these  persons  is  inaccurately  stated  as  giren  im- 

were  legatees  for  life,  but  it  does  mediately  to  the  fire  legatees, 
not  appear  in  the  note  extracted  by  (f)  3  Burr.  1881. 

Mr.  Cox.   In  £q.  Ca.  Ab.  the  legacy         (u)  3  B.  P.  C.  Toml.  ed.  Id5. 


of  the  testator ; 
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surviving  the  testator  took  a  vested  interest  in  one-third  chap,  xlvh. 
share,  which  on  her  death  before  the  contingency  hap-  fo"  what'^juld 
pened  was  transmissible  to  her  representatives.  referable. 

It  is  evident,  therefore,  that  the  House  considered  the 
words  of  survivorship  to  refer  to  the  death  of  the  tes- 
tator. 

So^  in  Rodmck  v.  Dean  (<r),  where  a  testatrix  bequeathed  —to  the  death 
certain  stock  in  the  funds  in  trust  for  her  niece  for  life, 
and,  after  her  decease,  directed  that  it  should  be  equally 
divided  among  her  (testatrix's)  brother  and  four  sisters, 
and  in  like  maimer  to  the  survivors  or  survivor  of  them ; 
Lord  Loughhorotyh  held  that  these  words  referred  to  sur- 
vivors at  the  death  of  the  testatria?^  (being  introduced  to 
prevent  a  lapse),  and  not  to  the  death  of  the  niece. 

Down  to  this  period  the  decisions  are  uniform  in  refer- 
ring survivorship  to  the  death  of  the  testator.  In  the 
interval,  however,  between  the  last  and  the  next  case,  a 
doctrine  was  broached  in  Brograve  v.  Winder  (y),  also 
decided  by  Lord  Loughborough^  which  made  a  considerable 
inroad  upon  this  rule  of  construction ;  but  as  it  will  be 
more  convenient  to  reserve  these  cases  for  future  consi- 
deration as  a  separate  class,  we  now  proceed  with  the 
decisions  on  the  general  rule. 

Of  these  cases,  the  next  is  Perry  v.  Woods  (z\  where  a  —to  the  death 
testator  gave  £1500  Old  South  Sea  Annuities,  upon  trust  ^  ^ 
to  pay  the  interest  or  dividends  to  A.  for  life,  and  after 
her  decease  to  B.  for  life,  and  after  his  decease  to  transfer 
the  principal  to  C,  D.,  and  E.,  in  equal  shares  and  pro- 
portions, and  to  the  survivor  or  survivors  of  them  who 
should  be  living  at  their  decease.     He  gave  another  sum 

{x)  2  Ves.  jun.  266.    As  to  this  co^,  4  Madd.  15,  post. 
case,  see  Sir  W,  Qranfs  judgment         (y)  2  Ves.  jun.  634. 
in  Halifax  v.  Wilson^  17  Ves.  171 ;         («)  3  Ves.  204. 
and  Sir  J.  Leaches  in  Cripps  v.  WjoI- 
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CHAP.  xLYii.    of  stock  to  a  different  person  for  life,  with  a  similar  ulte- 
rior gift  among  these  persons  and  the  survivors.     He  then 
gave  another  sum  of  £1500  Old  South  Sea  Annuities  to 
E.  for  life,  and  after  her  decease  to  and  among  her  chil- 
dren, to  be  paid  them  at  twenty-one ;  and  in  case  E.  should 
die,  and  leave  no  child  or  children,  he  directed  his  exe- 
cutors to  pay  the  principal  unto  C.  and  D.,  share  and 
share  alike,  or  to  the  survivor  of  them.     Sir  JR.  P.  Arden, 
M.  R.,  held,  that  C.  and  D.  surviving  the  testator  were  en- 
Cinmmstance    titled  to  the  last  £1500  as  tenants  in  common.     He 
an  e^en  bf-    thought  that  he  was  precluded  from  adopting  any  other 
▼ore  at  the"^"   coustructiou  by  the  case  of  Stringer  v.  PhiUips  (a),  there 
iviBion.  l)eing  no  single  circumstance  of  distinction,  except  that  in 

some  particular  cases,  as  to  other  legacies,  the  t-efitator 
had  referred  survivorship  to  the  time  of  division. 

Sir  W.  Grants  however,  seems  to  have  considered  that 
this  circumstance  favoured  the  construction  adopted; 
for  (i),  in  allusion  to  Perry  v.  Woods,  he  said, "  Where  the 
testator  meant  the  survivorship  to  refer  to  the  death  of 
the  tenant  for  life,  he  expressly  declared  that  intention  in 
two  instances,  and  the  omission  of  that  reference  in  an- 
other instance  is  an  indication  of  a  different  intention  (c)^ 
"  With  benefit       Again,  iu  Moberleu  v.  Strode  Id ),  the  words,  •*  with 

ofianrivor-  • 

ship,"  referred  benefit  of  survivorship,"  were  held  to  contemplate  the 

to  death  of  tes-  . 

tator.  death  of  any  of  the  objects  in  the  lifetime  of  the  testator. 

A  testator  devised  his  real  estate  to  trustees,  to  sell  and 
invest  the  produce  with  his  personal  estate,  in  trust  for 
his  son  S.  for  life,  and  after  his  decease  for  his  childrai. 
But  in  case  his  son  should  die  unmarried  and  without 
issue,  or  they  should  die,  being  sons,  before  twenty-one, 
or,  being  daughters,  before  twenty-one  or  marriage,  then 

(a)  Ante,  p.  633.  (c)  Bat  see  DmMl  ▼.  DmM, 

{b)  See  Newkm  v.  Aydcough,  19     8  Yes.  297,  post. 
Ves.  637.  (rf)  3  Ves.  460. 
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in  trnst  to  transfer  such  funds  unto  his  (testator's)  nephews   qhaf.  xlvh. 

W.  and  J.,  and  unto  his  niece  C,  in  equal  proportions, 

share  and  share  alike,  his,  her,  and  their  issue,  or  the  issue 

of  either  of  them,  to  take  their  parent's  share,  ivith  benefit 

of  survivorship  to  his  nephews  and  niece.     The  question 

was,  whether  these  words  referred  to  survivorship  at  the 

death  of  the  testator  or  of  the  son.     Sir  JR.  P.  Arden^ 

M.  R.,  held,  that  they  referred  to  survivorship  at  the 

death   of  the  testator,   being  introduced  to  prevent  a 

lapse  {e). 

It  is  remarkable,  however,  that  the  same  learned  judge, 
in  RusseU  v.  Long  ( g)y  inclined  to  hold  words  of  survivor- 
ship to  refer  to  the  death  of  the  tenant  for  life,  not  to  that 
of  the  testator,  observing  that  the  latter  construction  was 
unnatural,  and  was  not  to  be  adopted  if  any  other  could 
be, — a  doctrine  which  it  is  difficult  to  reconcile  with 
Perry  y.  Woods. 

The  next  case  in  the  series  is  Broum  v.  Bigg  (A),  where  SnnrivonUp 
a  testator  bequeathed  the  interest  of  his  stock  in  the  deith  of  testa- 
funds  to  his  wife  for  life,  provided,  that  if  she  married 
again  she  should  be  entitled  to  one  moiety  only  of  the  in- 
terest, the  other  moiety  to  be  applied  to  the  use  of  the 
testator's  nephews  and  nieces  *'  after  mentioned,  in  man- 
ner and  proportions  therein  expressed;"  and,  as  to  the 
residue  of  his  personal  estate,  and  the  produce  of  some 
real,  he  gave  the  interest  to  his  wife  for  life,  under  the 
like  restrictions  as  before  in  case  of  a  second  marriage, 
and  after  the  decease  of  his  said  wife  without  issue  by 
him,  the  testator  left  the  whole  of  his  personal  estate  to 
his  several  nephews  and  nieces  after  named,  viz.  A.,  B., 
and'C,  and  the  four  children  of  D.,  to  be  divided  amongst 

(e)  Bui  see  Gibbt  r,  Taii,  8  Sim.      expression. 
32,  post,  where   a   different   con-         iff)  ^  Ves.  561. 
stmction  was   given  to  a  similar         (h)  Yes.  279. 
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CHAP.  XL VII,  them  and  the  surtitors  of  them^  sJiare  and  share  alike.  A. 
having  died  in  the  lifetime  of  the  widow,  her  personal 
representatives  claimed  her  share  as  vested  at  the  decease 
of  the  testator;  and  Sir  W.  Grant  so  decreed,  thongh 
during  the  argnment  he  observed,  that  the  general  leaning 
of  the  Court  is  against  conistruing  the  words  of  survivor- 
ship to  relate  to  the  death  of  the  testator,  if  anj  other 
period  can  be  fixed  upon,  the  testator  generallj  supposing 
the  legatee  will  survive  him.  If  he  intended  his  wife  to 
have  the  whole  for  life,  the  probable  conclusion  was,  that 
he  meant  the  time  of  division. 
Sir  w,  GranVa  In  explanation  of  the  seeming  inconsistency  between 
Brown  ▼.  Bigg,  his  remarks  during  the  argument  and  his  decree,  his  Honor 

observed,  on  a  subsequent  occasion  (t),  that  he  ^  found 
the  result  of  the  authorities,  contrary  to  what  hadftdlen 
from  the  Court  during  the  argument^  founded  upon  what 
Lord  Alvardey  had  said  in  one  of  the  cases;  and  that  in  a 
great  majority  oftJiem  survivorship  had  been  referred  to  the 
period  of  the  testator's  death" 
Smrvivorship  This  sccms  to  be  the  latest  case  in  which  the  construe- 

death  of  te6ta.    tiou,  which  rcads  words  of  survivorship  as  referring  to  the 

period  of  the  testator's  death,  has  been  applied  to  bequests 
of  personal  estate.  Examples,  however,  of  its  applicaticm 
to  devises  of  real  estate  occur  in  several  subsequent  cases: 
as  in  Garland  v.  Thomas  (A:),  where  the  devise  was  to 
R.  C.  for  life,  remainder  to  his  first  and  other  sons  in  tail 
remainder  to  his  daughters  in  tail,  remainder  to  the  testa- 
tor's niece  S.,  and  his  two  nieces  E.  and  A.,  and  the  swyi- 
vor  and  survivors  of  them^  and  the  heirs  of  the  body  of 
such  survivor  or  survivors,  as  tenants  in  common,  and  not 
as  joint-tenants ;  and  for  want  of  such  issue  over :  and 

Sir  James  Mansfidd  and  the  Court  of  Common  Pleas,  on 

# 

(0  ^ergM  v.  BooM^  13  Yes.  376.  (it)  I  Bob.  &  PoU.  New  Bep.  8S. 
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the  authority  of  Bindon  v.  Suffolk  (I ),  Stringer  r.  Phil'  chap,  xlyii. 
lips  {m)f  and  Hose  v.  Hill  (»),  held,  that  the  limitation  to 
the  suryivoTS  was  intended  to  proyide  for  the  event  of  the 
death  of  any  of  the  deyisees  in  the  testator's  lifeHme,  and 
that  all  snryiying  the  testator  took  as  tenants  in  common. 

So,  in  Edwards  v.  Symons  {o\  where  a  testator  devised  _to  the  death 
certain  lands,  which  he  was  entitled  to  on  the  death  of  ^  ****  te^ator. 
his  mother,  to  tmstees,  upon  trust  to  receive  and  apply 
the  rents  for  the  maintenance,  education,  and-  advance- 
ment of  his  six  children  (naming  them),  and  immediately 
on  E.  (the  youngest  of  the  children)  attaining  twenty-one 
years,  then  he  devised  the  said  premises  to  his  said  six 
children,  and  the  survivors  and  survivor  ofthem^  their  heirs 
and  assigns,  for  ever,  to  hold  as  tenants  uci  common,  and 
not  as  joint-tenants.  By  a  codicil  the  testator  extended  the 
devise  to  another  child.  Five  of  the  children  survived  the 
testator,  of  whom  one  died  before  E.  attained  twenty-one; 
and  it  was  held  that  one-fifth  share  descended  to  his  heir- 
at-law,  the  Court  being  of  opinion  that  the  words  of  sur- 
vivorship referred  to  the  death  of  the  testator^  and  not  to 
the  period  of  E.'s  attainment  to  twenty-one. 

In  both  the  preceding  cases  it  will  be  observed,  the  de-  ^^^^  ®' 
vise  was  to  individuals  nominatim.     But  in  the  more  re-  ^If^^u^  ^  m 

clan. 

cent  case  of  Doe  d.  Long  v.  Prigg  ( p\  the  applicability 
of  the  construction  to  a  devise  to  a  dass  came  under 
consideration.  The  testator  devised  real  estate  to  his 
mother  for  life^  and  after  her  death  to  his  wife  for 
life,  and  from  and  after  the  decease  of  his  mother  and 
ifvife,  he  gave  and  bequeathed  all  the  above  mentioned 
premises  unto  the  surviving  children  of  J.  and  W.,  and  to 
their  heirs»  for  ever;  the  rents  and  profits  to  be  divided  be* 

(0  Ante,  p.  632.  (o)  6  Taunt.  213. 

(m)  Ante,  p.  633.  Cp)  ^  ^^(™-  ^  ^^^i"^-  ^^* 

(n)  Ante,  p.  634. 
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CHAP.  XLTII. 


Remarks  upon 
the  preceding 


tween  them  in  equal  proportioiiB.  The  question  ira, 
to  what  period  the  words  "  sarviylDg  children  *"  re- 
ferred ;  Mr.  Justice  Bayley^  (who  delivered  the  judgment 
of  the  Court),  said — ^  The  testator's  death  is  in  this  case 
so  much  the  more  rational  period,  so  much  the  more  likdy 
to  have  been  intended^  and  falling  in,  as  it  does,  with  the 
rule  of  law  ft>r  vesting  estates  as  soon  as  they  may, 
instead  of  leaving  them  contingent,  that  we  are  of  opinion 
that  the  estate  here  vested  in  remainder  immediately  npoa 
the  testator's  death,  in  the  then  children  of  J.  and  W." 

This  case  closes  the  long  series  of  authorities  in  fiiTooi 
of  the  construction  in  question,  which  might  seem  to 
have  established,  if  reiterated  adjudication  couM  settk 
any  point,  that  a  gift  to  several  objects  as  tei^ts  in 
common,  and  the  survivors  and  survivor  of  tilerii,  vested  tiie 
subject  of  gift  absolutely  in  the  objects  living  at  the  deatb 
of  the  testator,  the  words  of  survivorship  being  referable 
to  that  period.  The  sequel  will  serve  to  shew  that  no  rale 
of  construction,  however  sanctioned  by  repeated  adop- 
tion, is  secure  of  permanence,  unless  founded  in  principle; 
for  to  the  inadequacy  of  the  grounds  upon  vdiich  the  nle 
v^as  established  may,  it  is  conceived,  be  ascribed,  not  ooij 
the  frequent  agitation  of  the  question  evinced  by  the  mul- 
titude of  cases  jiut  stated,  but  the  sweeping,  and,  as  we 
shall  see  sometimes,  groundless  exceptions  engrafted  npoi 
it,  which  at  length  rendered  it  doubtftd  whether  soch  a 
rule  of  construction  any  longer  exijsrted,  or  rath»  oces^ 
sioned  its  total  subversion,  in  referrace  at  least  to  pe^ 
sonal  estate.  For  the  reader,  on  a  perusal  of  the  cases  whicii 
remain  to  be  stated,  vrill  probably  find  himself  impelled 
to  the  conclusion,  that  where  there  is  a  gift  of  persoBal 
estate  to  a  person  for  life  or  any  other  limited  interest, 
and  after  the  determination  of  such  interest  to  certain  per- 
Bons  nominatim,  or  to  a  cla£U3  of  persons  as  tenants  in  com- 


LIMrfATIONS  TO  fiintVIVOKfiU  641 

I 

mon,  and  the  surmwrs  of  ihem^  these  words  are  constmed  chap,  xtvii, 
as  intended  to  cany  the  subject  of  gift  to  the  objects  who 
arelimngiU  the  period  of  distribution.  This  result,  however, 
was  not  attained  until  after  many  gradations.    In  the  first  ^rrfronhip 
instance  survivorship  was  held  to  relate  to  the  period  of  period  qfdu- 
distribution,  and  not  to  the  death  of  the  testator,  on  the 
ground  that  the  subject  of  ^ft  (being  the  produce  of  land 
devised  to  be  sold)  was  not  in  esse  until  this  period. 

Thus,  in  the  case  of  Brograee  v.  Winder  (y),  where  a 
testator  devised  his  real  estates  to  A.  for  life,  with  remain- 
der to  his  first  and  other  sons  in  tail  male,  and  in  defSsbult 
of  sons  of  A.,  gave  his  estates  to  trustees  to  sell,  and 
willed  that  the  money  arising  by  such  sale  or  sales  should 
be  equally  distributed  among  the  three  sons  and  daugh- 
ter of  W.,  or  the  survivors  or  survivor  of  them^  and  that 
such  fourth  or  other  part  as  the  daughter  should  be- 
come entitled  to,  should  be  settled  in  a  certain  man- 
ner.    Lord  Louffhborough  admitted,  that  in  general  it 
was  perfectly  true  that  these  words  would  not  prevent 
the  vesting  at  the  death  of  the  testator,  but  the  circum- 
stances of  this  will,  he  said,  gave  it  a  very  different  effect. 
'*  In  this  vrill  (observed  his  Lordship),  the  penning  of  Subject  of  gift 
iTvbich  is  very  particular,  when  once  you  fix  the  intention  dJ^ottilh^n 
that  they  shall  take  it  as  money,  which  is  clearly  the 
sense  of  this  will,  there  is  no  gift  till  the  distribution ; 
the  object  of  the  distribution  is  pointed  out  to  be  among 
the  persons  named,  *or  the  survivors  or  survivor;*  that 
excludes  the  possibility  of  taking  in,  as  objects  of  the 
distribution,  persons  who  are  dead/' 

So,  in  Newton  v.  Aj/scough  (r),  where  a  testator  gave  to  Snrvivonhip 
A.  £400  four  per  cent.  Consolidated  Annuities,  for  her  to  ^riodoffis-^ 
receive  the  interest  during  her  life,  and  after  her  decease  *"^'***°'^ 

{q)  2  Ves.  jun.  634.  (r)  19  Yes.  534. 
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CHAP.  xLvii.  the  £400  to  be  sold  and  dmded  among  his  residnaij 
legatees,  or  the  survivor  of  them^  share  and  share  alike  ; 
and  he  appointed  B.,  C,  and  D.,  residuary  l^;atees  of  his 
willy  share  and  share  alike.  On  a  question,  wheth»  one 
of  the  legatees  dying  in  the  lifetime  of  A.  was  entitled. 

Sir  w.  Qrtmi't  Sir  W.  Grant  said,  "  To  what  period  surviyorship  is  to 

jadgment  in  * 

Newton  ▼.        relate,  depends  not  upon  any  technical  words,  but  upon 

Ayictrngh,  , 

the  apparent  intention  of  the  testator,  collected  either 
from  the  particular  disposition  or  the  general  context  of 
the  will.'* — ''  Here  is  a  direction  to  trustees  at  the  death 
of  the  tenant  for  life  to  sell  the  fimd,  and  diiide  the  pro- 
duce among  his  residuary  legatees,  *  or  the  survivor  of 
them,  share  and  share  alike.'  That  naturally  points  to 
the  period  of  sale  as  the  period  to  ascertain  who  are  the 
persons  to  take,  and  brings  this  case  much  nearer  Bro- 
grave  v.  Winder  {s)  than  Perry  v.  Woods  (t).  In  Bro- 
gra/ee  v.  Winder ^  Lord  Loughborough^ s  opinion  was,  that 
the  survivor  at  the  time  of  the  sale,  not  at  the  death  of 
the  testator,  was  intended.  In  Perrjf  v.  Woods^  the  tes- 
tator had  by  his  will  furnished  evidence  of  his  own  inten- 
tion with  regard  to  the  meaning  of  the  word  *  survivor* " — 
"  The  case  of  RusseU  v.  Long  (u),  decided  by  Lord  AU 
vardejf  soon  afterwards,  shews  that  he  did  not  conceive 
there  was  any  rule  requiring  survivorship  to  be  generally 
referable  to  the  death  of  the  testator,  but  thought  it  might 
refer  either  to  that  period  or  the  death  of  the  tenant  for 
life,  according  to  the  apparent  intention  of  the  testator.** 
The  inconsistency  between  the  expressions  of  Lord 
Alvatdey  (or  rather  Sir  R.  P.  Arden),  in  RusseU  v.  Lot^ 
and  his  decisions  in  Perry  v.  Woods  (a),  and  Maierley  v. 
Strode  (^),  has  been  already  pointed  out.     The  latter 


(s)  Ante,  p.  641.  (x)  Ante,  p.  635. 

(()  Ante,  p.  635.  C^)  Ante,  p.  636. 

(t»)  Ante,  p.  637. 
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shews  that  he  did  consider  snryiyorship  in  these  cases  to  chap,  xhvn. 

be  generally  referarble  to  the  death  of  the  testator,  as  the 

only  mode  of  reconciling  it  with  the  tenancy  in  common ; 

and  even  Sir  W.  Grant  himself,  in  Shergcid  y.  Boone  (z)^ 

stated  this  to  be  the  result  of  the  authorities;  which 

opinion  accords  with  his  Honor's  decision  in  Brown  y. 

Bigff. 

It  is  a  circumstance  worthy  of  remark,  that,  down  to 
this  period,  in  all  the  cases  where  survivoiBhip  had  been 
referred  to  the  time  of  diyision,  the  expression  was  *  or  the 
surviyor,'  although  no  attempt  was  made  to  found  a  dis- 
tinction on  this  particular  phraseology. 

Another  instance,  in  which  the  case  of  Brograve  y. 
Winder  has  been  followed,  is  Hoghton  y.  Whitgreme  (a), 
where  a  testator  gaye  his  real,  and  the  residue  of  his  per- 
sonal estate  to  his  wife  for  life,  and  after  her  decease  to 
trustees,  upon  trust  to  sell  the  real  estate;  and  directed 
that  the  money  arising  from  the  sale,  as  also  the  rents 
from  the  death  of  his  wife  until  the  sale,  as  well  as  the 
residue  of  his  personal  estate,  should  be  paid  and  equally 
diyided  among  his  nephews  and  nieces  after  mentioned, 
and  the  survivors  or  survivor  of  them^  yiz.  A.  M.  &c. ;  and  SwriToniiip 
he  thereby  bequeathed  the  same  to  them,  and  to  the  sur-  period  or  dutn- 
vivors  or  survivor  of  them^  after  the  decease  of  his  wife,  dai  gnmnda. 
and  in  manner  aforesaid.     The  question  was,  whether  the 
nephews  and  nieces  suryiying  the  widow  were  entitled,  to 
the  exclusion  of  those  who  died  in  her  lifetime.     Sir  T. 
Plnmer^Y.  C,  held, that  the  former te;er^  entitled,  considering 
the  case  as  not  distinguishable  from  Brograve  y.  Winder  {b\ 
^'  The  subject-matter  (said  his  Honor)  is  not  to  be  con- 
yerted  into  money  till  after  the  death  of  the  tenant  for 
life.     It  is  then  that  for  the  first  time  any  thing  is  giyen 

(^)  13  Yes.  d76.  (a)  1  Jac.  &  Walk.  146.  (Jb)  Ante,  p.  641. 
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CHAP.  xLvii.  to  the  trustees :  it  is  given  upon  trust  to  be  converted  into 
monej^  and  then  to  be  divided.  Thus,  not  only  was  there 
no  bequest  until  the  widow's  death»  but  the  snbject-maito 
did  not  till  then  exist  in  the  shape  and  form  in  vhidi 
it  is  given.  It  is  given  to  those  persona  and  the  soi- 
vivors  or  survivor  of  them,  and  seems  to  &31  nnder  the 
general  rule,  that  legacies  given  to  a  class  of  persons  Te6t 
in  those  who  are  capable  of  taking  at  the  time  of  distribn- 
tion  (c).  Here  he  mentions  them  nominatim,  but  he  then 
takes  off  the  effect  of  that  by  adding  the  words, '  and  to 
the  survivors  or  survivor.'  He  cannot  mean  such  as  sur- 
vive him,  for  the  governing  clause,  that  containing  the 
gift,  refers  to  the  death  of  his  wife  as  the  period  when  it 
is  to  operate."  And  his  Honor  afterwards  adverted  to 
the  subsequent  gift,  **  in  manner  aforesaid,"  aa  precluding 
the  argument  that  it  was  to  go  to  those  who  survived  him 
after  the  death  of  his  wife. 
ABtotberebe.      Another  ground  upon  which  a  gift  to  Burvivors  haa 

^■AAflK     WBB^^V^  V^BB^^K  ^^  ^^  ^ 

bequest  eir-       bceu  held  to  refer  to  survivors  at  the  period  of  distn- 

preuly  to  ror-    ,       .  ,  ,  .       - 

yivona/iif/rt.  butiou,  and  uot  at  the  death  of  the  testator,  is  that  some 

other  subject-matter  given  to  the  same  objects  is  ejgpres^ 
limited  in  that  manner.  ^ 

Thus,  in  DanieU  v.  DanieU  ((f),  where  the  testator  be- 
queathed certain  stock  in  trust  for  his  wife  for  life,  and 
after  her  decease  to  his  children,  but  in  case  his  wife 
should  have  no  child  of  his  at  her  decease  living,  then,  tf 
to  £1000,  part  thereof,  to  pay  the  interest  to  his  sister  J. 
D.  during  her  life,  and  at  her  decease  the  £1000  to  be 
paid  equally  between  her  said  two  sans  J.  and  F^  or  tke 
whole  to  the  survivor  of  them.  In  the  preceding  part  of  the 
will  another  sum  of  £1000  was  given  to  trustees,  in  trust, 
after  the  decease  of  his  wife  without  issue  by  him,  to  pay 

(c)  This  is  ft  mistake;  see  ante,  p.  75.  (d)  6  Ves.  297. 
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hia  said  sister  the  interest  for  life,  and  after  her  decease  qhaf.  xlyh. 
the  principal  to  be  paid  to  the  said  J.  and  F.,  share  and 
share  alike,  in  C€Lse  they  should  be  living  at  their  mother's 
death :  but  in  case  either  of  them  should  die  before  her, 
then  the  whole  to  be  paid  to  the  survivor.  F.  died  in 
the  lifetime  of  the  testator^s  widow ;  at  her  death,  the  tes- 
tator's sister  J.  D.  being  also  dead,  a  bill  was  filed  by  J. 
for  the  first  mentioned  £1000,  as  the  survivor  at  the 
death  of  the  last  surviving  tenant  for  life,  which  was  re- 
sisted by  the  representatives  of  F.,  claiming  as  one  of  the 
survivors  at  the  death  of  the  testator.  Sir  W.  Grant 
said,  *^  It  is  clear  the  testator  meant  the  survivor  at  the 
time  of  the  division.  He  did  not  conceive  that  would 
take  place  tiU  both  his  vnfe  and  Mrs.  D.  {i.  e.  J.  D.) 
were  dead ;  he  conceived  the  deaths  would  happen  in  the 
order  of  the  limitation.  The  mode  in  which  he  disposed  of 
the  other  two  sums  confirms^  instead  of  opposing,  this  con^ 
structionf  shewing  that  the  period  of  division  was  the  pe- 
riod at  which  he  intended  it  to  vest.  He  had  the  same 
meaning  as  to  thisfmd:  he  who  is  alive  when  the  division 
takes  place  takes  the  whole  of  the  capital." 

The  reasoning  of  this  case  agrees  with  that  of  Lord  Rem«riu  vpon 
Hardwieke  in  Hawes  v.  Hwoes  (^),  and  it  would  seem  Damvi/.  * 
with  Lord  Alvanl^*s  in  Perry  v.  Woods  (g) ;  but  stands 
singularly  contrasted  with  Sir  W.  Gran£s  own  observa- 
tions upon  the  latter  case  in  Newton  v.  Ayscough  already 
noticed,  where  he  considered  that  survivorship  being  ex- 
pressly made  referable  to  the  death  of  the  tenant  for  life 
in  another  bequest,  raised  an  argument  in  favour  of  a  dif- 
ferent construction  in  the  bequest  in  question,  where  such 


(e)  Ante,  p.  032,  n.  Shtppard  v.  Lesmngkamf  Amb.  122^ 

(ff)  See  ante,  p.  636.    See  also     ante,  VoL  1,  p.  428. 


646 


LIMITATIONS  TO  SURYIYOIUBL 


CHAP.  XLTII. 


Sarvivorahip 
referred  to 
period  of  dis- 
tribution, there 
being  another 
gift  exprealy 
to  lonriToraat 
that  period. 


i 


Remarks  upon 


expressions  were  omitted  {h).  The  only  circnmstaiice  of 
distinctiou  is,  that  in  Perty  v.  Woods  the  other  beqnest 
was  to  different  objects. 

The  doctrine  of  the  case  of  DameU  y.  DanieU  was  le- 
ferred  to  with  approbation,  and  adopted  in  the  reoent  case 
of  Wordsworth  v.  Wood  (t),  where  a  testator  gave  cer- 
tain real  and  personal  property  to  his  wife  for  life,  and 
after  her  decease  to  his  tJien  snrviying  diildren,  shaie 
and  share  alike,  independently  of  the  rental  of  his  said 
estates,  which  he  gave  to  his  surmving  female  children. 
Lord  Langdakj  M.  R.,  held,  that  a  daughter  who  died  in 
the  lifetime  of  the  widow  was  excluded  from  the  rents^ 
and  one  of  the  grounds  of  this  construction  he  considered 
to  be,  that  such  a  daughter  was  not  an  object  of  the  im- 
mediately preceding  devise  of  the  estates,  the  testator'? 
apparent  intention  being  by  the  second  gift  merely  to  ex- 
clude the  sons,  and  not  to  introduce  a  new  class  of  daugb* 
ters.  His  Lordship,  in  the  course  of  his  judgment,  said, 
^  The  rule  is,  that  where  an  interest  is  given  to  a  person 
for  life,  and  after  his  death  to  his  surviving  children,  those 
only  can  take  who  are  alive  when  the  distribution  take^ 
place/'  Upon  appeal.  Lord  CoUenham  also  considered 
that,  independently  of  the  general  rule,  there  was  suffi- 
cient ground  for  holding  the  deceased  daughters  to  be  ex- 
cluded, according  to  the  cases  of  Broyrave  v.  Winder, 
Newton  v.  Ayscough,  Hoghton  v.  Whitgreaiee^  and  Danidl  r. 
DanieU;  his  Lordship  more  particularly  expressii^  his 
concurrence  in  the  line  of  argument  pursued  by  Sir  Wil- 
iiam  Grant  in  the  last-mentioned  case. 

The  general  rule  referring  survivorship  to  the  death  of 


(A)  See  also  OampbeU  r.  Campbell, 
4  B.  C.  C.  15. 


(f)  2  Bear.  25;  /ST.  a  4  My.  & 
Crai.  641. 
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the  testator  was,  it  will  be  observed,  departed  from  in  the   chaf.  »ltii. 
preceding  cases  only  upon  particular  grounds,  and  these  Brogtwe  t. 
cases,  by  resting  the  construction  on  the  special  circum-  ton  t.  a^m- 
stances,  might  seem  mdirectly  to  afford  a  confirmation  of  ton  t.  wkiu 
that  rule.     Their  effect,  howeyer,  in  consequence  of  the  Dtmieu  t. 
indefinite  and  questionable  nature  of  the  exceptions  which 
they  went  to  establish,  evidently  was  to  strike  at  the  root 
of  the  rule  itself,  and  to  prepare  the  wbj  for  its  aban- 
donment in  cases  where  such  circumstances  did  not  exist. 

It  is  curious  to  observe,  in  the  history  of  this  rule  of  Hutoryofthe 
construction,  the  steps  by  which  an  established  doctrine  Silked 
is  overturned.  Lord  Loughborough,  we  have  seen,  first 
departed  from  it,  founding  that  departure  upon  a  circum- 
stance which  furnished  no  real  distinction,  but  at  the  same 
time  with  an  anxious  recognition  of  its  authority  (Ar).  Sir 
W.  Grantf  in  Danidl  v.  DanieU  (/),  probably  disapproving 
of  the  reasoning  which  led  to  the  adoption  of  the  rule,  as 
well  as  of  the  distinction  which  had  been  engrafted  on  it, 
applied  the  principle  of  the  exception  to  a  case  not  war- 
ranted by  the  terms  of  the  former  decision;  and  although 
he  did  not  treat  the  established  rule  with  the  same  pro- 
fessions of  reverence  and  submission  as  Lord  Loughhorough, 
yet,  by  placing  his  own  case  upon  special  grounds,  im- 
pliedly bowed  to  its  authority.  In  Newton  v.  Aff8cough{m\ 
however,  the  same  learned  Judge  went  a  step  further, 
and,  while  he  applied  Lord  LoughborougK s  construction 
in  Brograce  v.  Winder  to  an  exactly  similar  case,  boldly 
denied  the  existence  of  any  contrary  rule  of  interpretation. 
Its  overthrow,  we  shall  find,  was  completed  in  a  subse- 
quent case,  remaining  to  be  stated,  in  which  another 


{k)  See  Brograw  y.  Wmdetf  ante,  p.  641. 
(/)  Ante,  p.  644«  (m)  Ante,  p.  641. 
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CHAP.  xLvii.   learned  Judge  not  only  disavowed  the  rule,  the  foundation 
of  which  had  been  thus  gradually  sapped,  but  confidently 
laid  down  an  opposite  doctrine. 
SarviTorehip  The  caso  here  referred  to  is  Cripps  y.  Woioott  (»),  whero 

tuzTe^f  <u^.    the  testatrix  gave  and  appointed  her  real  and  personal 
^  estate,  in  trust  for  her  husband  for  life,  and  after  his  de- 

cease directed  that  her  personal  estate  should  be  equally 
divided  between  her  two  sons  A.  and  B.,  and  C.  her 
daughter,  and  the  survivors  or  survivor  of  them^  share  and 
share  alike.  A.  died  in  the  lifetime  of  the  husband ;  B. 
and  C,  as  the  survivors  at  his  death,  elaimed  the  whole. 
Sir  J.  Leach  said,  ^^  It  would  be  difficult  to  reconcile 
every  case  upon  this  subject.  I  consider  it,  however,  to 
be  now  settled,  that  if  a  legacy  be  given  to  two  or  moie, 
General  rule  as  equally  to  be  divided  between  them,  or  to  the  survivors 
\jeaeh.  ^  ^  *  Or  survivor  of  them,  and  there  be  no  special  intent  to  be 

found  in  the  will,  the  survivorship  is  to  be  referred  to  the 
period  of  division.  If  there  is  no  previous  interest  given 
in  the  legacy,  then  the  period  of  division  is  the  death  of 
the  testator,  and  the  survivors  at  his  death  will  take  the 
whole  legacy.  This  was  the  case  of  Stringer  v.  Phd- 
lips  (o).  But  if  a  previous  life  estate  be  given,  Aen  the  pe- 
riod of  division  is  the  death  of  the  tenant  for  life,  and  the 
survivors  at  such  death  wiU  take  the  whole  of  the  legaty. 
This  is  the  principle  of  the  cited  cases  of  RusseO  v. 
Long{p)y  DanieU  v.  Daniell{q)y  and  Jenour  v.  Jenour{r). 
In  Bindon  v.  Lord  StffoOc  {^),  the  House  of  Lords  found 
a  special  intent  in  the  will,  that  the  period  of  division 
should  be  suspended  until  the  debts  were  recovered  from 

(n)  4  Madd.  11 .    See  also  Brtnone  (/>}  Ante,  p.  637. 

V.  Ixtrd  Kensfony  3  Madd.  410.  {q)  Ante,  p.  644. 

(o)  This  is  not  correct;  see  ante,  (r)  Post,  p.  S52. 

p.  683.  («)  Ante,  p.  682. 
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the  Crown,  and  they  referred  the  snryiyorship  to  that  qhap.  «lvit. 
period.  The  two  caaes  of  Roebuck  y.  Dean  and  Pemy  y. 
WoodSy  before  Lord  Rosslyn  (^),  do  not  square  with  the 
other  authorities.  Here  there  being  no  special  intent  to  be 
found  in  the  wiUy  the  terms  of  survivorship  are  to  be  re- 
ferred  to  the  death  of  the  husband,  who  took  a  previous  estate 
far  lifer 

Although  this  seems  to  haye  been  at  the  time  a  yery  Remarks  on 
bold  decision,  inyolying  ad  it  did  direct  opposition  to  cottT^' 
no  less  than  nine  cases  (one  decided  by  the  House  of 
Lords  {u) ;  and  although  it  is  to  be  regretted,  that  the 
actual  state  of  the  authorities  was  not  brought  to  the  at- 
tention of  the  learned  Judge,  yet  the  rule  of  construction 
which  he  propounded,  seems  to  be  so  reasonable  and  con- 
venient for  general  application,  that  it  is  not  surprising 
that  subsequent  Judges  haye  been  £sbyourably  disposed  to 
its  adoption,  as  will  appear  by  the  cases  about  to  be 
stated. 

Thus,  in  the  case  of  Gibbs  y.  Tait  (<r),  where  a  testator  Snnrif onUp 
gaye  the  residue  of  his  personal  estate  to  his  wife  for  period  of  au- 
life,  and  after  her  decease  or  marriage  again,  he  gaye 
what  should  be  remaining  of  such  residuary  money s,  in  man- 
ner thereafter  mentioned ;  that  is  to  say,  one  moiety  to  J., 
son  of  T.,  the  other  moiety  unto  and  equally  between  all 
the  daughters  of  T.,  and  their  issue,  with  benefit  of  survivors- 
ship  (Jtnd  o/ccTuer.  Sir  Z.  ShadweU,  V.  C,  held,  that  the 
daughters  who  were  liying  at  the  death  of  the  widow, 
were  entitled,  to  the  exclusion  of  the  representatiyes  of 
one  who  sunriyed  the  testator,  and  died  without  issue  in 
the  lifetime  of  the  widow.  His  Honor  obseryed,  that  the 
testator  speaks  of  the  residue  as  if  it  would  be  uncertain 

(0  Perry  y.  Woods  was  decided      Toml.  ed.  195. 
by  Lord  Ahanl^,  («)  8  Sim.  32.    See  ako  Words-- 

(»)  WUsoH  V.  BiJ^fy,  3  B.  P.  C.     toorih  v.  Woody  ante,  p.  648. 
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at  the  death  or  marriage  again  of  the  widow  what  the  re- 
sidue would  consist  of;  and  therefore  he  meant  that  those 
only  should  take  who  should  be  in  existence  when  the 
property  which  they  were  to  take  was  to  be  distributed. 

It  is  observable  that  the  Vice-Chancellor  does  not  in 
terms  recognise  the  general  rule  laid  down  in  Cripps  y. 
Wokottj  but  c-autiously  pursues  a  narrower  line  of  reason- 
ing, by  which  his  decision  is  brought  into  consisteDcy 
with  and  under  the  shelter  of  Brograve  t.  Winder^  and 
that  class  of  cases. 

The  same  learned  Judge,  however,  seems  to  have  ns- 
hesitatingly  adopted  this  construction,  without  it  should 
seem  the  same  limited  grounds  of  argument,  in  the  subse- 
quent case  of  Blewitt  v.  Stauffers  (y),  where  a  testator  gare 
an  annuity  to  his  wife  for  life,  and  directed  that  after  her 
death  the  annuity  should  be  equally  divided  between  his 
children  {naming  six)  and  tiie  survivors  or  survivor.  Sir 
L.  ShadweU  held,  that  such  of  the  legatees  as  survived  the 
vridow  were  entitled  in  equal  shares. 

The  construction  adopted  in  this  case  seems  to  agree 
with  and  to  be  supported  in  its  full  extent  by  the  earlier  case 
of  Pope  V.  Whitcombe  {z\  which  is  another  important  au- 
thority for  the  general  rule,  which  refers  survivorship  to 
the  period  of  distribution.  The  testatrix  gave  the  interest 
of  the  residue  to  her  brother  during  his  life,  and  after  his 
death  she  gave  the  residue  to  her  executors,  in  trust  for 
four  persons  by  name,  and  the  survivors  and  survivor  of 
ihemf  share  and  share  alike,  to  be  paid  to  them  respec- 
tively when  they  should  attain  twenty-one,  vnth  interest 
in  the  meantime.  Of  these  four  persons,  two  died  during 
the  life  of  the  brother :  Lord  Eldon  held,  that  they  did 
not  take  vested  interests  in  any  part  of  the  residue,  bnt 


(y)  0  Law  Joum.  N.  S.  Ch.  209. 


{g)  3  RuBB.  1%L 
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that  the  whole  belonged  to  the  two  survivors;  such   chaf. xlvh. 
being,  his  Lordship  considered,  the  intention  of  the  tes- 
tatrix. 

In  this  state  of  the  recent  authorities  one  scarcely  need  lusiiit  of  the 
hesitate  to  affirm,  that  the  rule  which  reads  a  gift  to  sur-  aonaity. 
vivors  simplj  as  applying  to  objects  living  at  the  death  of 
the  testator,  is  confined  to  those  cases  in  which  there  is 
no  other  period  to  which  survivorship  can  be  referred ; 
and  that  where  such  gift  is  preceded  by  a  life  or  other 
prior  interest,  it  takes  effect  in  £sbvour  of  those  who  sur- 
vive the  period  of  distribution,  and  of  those  only. 

It  must  be  remembered,  however,  that  the  cases  of  Gar-^  Distinction  in 
land  V.  Thomasy  Edwards  v.  Symons,  and  Doe  v.  Priggy  estate, 
(the  last  decided  after  Cripps  v.  Wolcott)^  forbid  the  ap- 
plication of  this  rule  to  devises  of  real  estate ;  although 
it  is  difficult  to  discover  any  ground  for  making  them  the 
subject  of  a  different  rule,  unless  a  reason  can  be  found 
in  the  greater  tendency  in  devises  of  real  estate  towards  a 
vesting  of  the  interests  of  the  devisees.  The  reader,  how- 
ever, cannot  be  recommended  to  rely  implicitly  on  any 
such  distinction ;  and  it  must  be  left  for  future  decisions 
to  tell  us  what  is  the  actual  rule  of  construction  on  this 
perplexing  point  in  reference  to  real  estate. 

It  is  to  be  observed,  that  where  the  gift  to  survivors  is  Role  when  gift 

.       -    -  ^     ,  .  ^  ,,  .         to  Buirivon  ifl 

to  take  effect  upon  a  contingency^  none  of  the  reasoning  contingent. 
(infirm  as  that  reasoning  is)  upon  which  it  was  held  to 
refer  to  survivors  at  the  death  of  the  testator  applies;  for 
it  cannot  for  an  instant  be  contended  that  a  tenancy  in 
common  is  inconsistent  with  such  a  qualified  survivorship. 
The  only  question,  therefore,  in  such  a  case  is,  whether 
the  gift  was  meant  to  extend  to  survivors  indefinitely, 
{i.  e.  whenever  the  contingency  should  happen),  or  is  re- 
stricted to  survivorship  within  a  given  period  after  the 
testator's  decease. 
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CHAP.  xLvtT.  Thus,  in  Jenour  v.  Jenour  (a),  where  a  testator  Ve- 
S'eTto  the  queathed  £400  Long  Annuities  to  his  sister  for  life,  and 
^t  fofufc.    declared  that  £200  should  be  his  brother^s  for  life  if  k 

surviyed  his  sister,  and  after  his  decease  should  be  equaUj 
divided  between  his  two  nephews  J.  and  M.,  and  goto  Ik 
survivor  of  them  in  case  his  brother  should  leaive  no  htfH 
isstie ;  if  he  should,  such  issue  should  be  in  place  of  their 
father  with  regard  to  the  said  annuities.  The  sister  and 
brother  having  both  died  in  the  lifetime  of  J.  and  H^  H. 
claimed  to  be  absolutely  entitled  to  a  moiety.  The  question 
seems  to  have  been  whether  survivorship  was  indefinite, 
or  referable  to  the  death  of  the  surviving  legatee  for  life. 
Sir  W.  Gfranty  observing  that  he  was  always  indispo^ 
to  indefinite  survivorship,  adopted  the  latter  construction; 
that  is,  that  the  legatees  should  take  absolutely,  if  liyisg 
at  the  death  of  the  tenant  for  life ;  if  then  dead,  leating 
issue,  then  the  issue  to  be  entitled  to  the  place  of  tbdr 
parent.  On  appeal,  Lord  JEldon  was  of  the  same  opinioB. 
Executory  de-        In  Moe  d.  Sheers  v.  Jeffery  (i),  it  seems  to  have  been 

TIfle  CO  A*y  ^'9 

and  c.,  w  the   takcu  for  granted  that  an  executory  limitation  for  life  to 

certain  persons  or  the  survivors,  was  not  confined  to  sur- 
vivors at  the  happening  of  the  contingency ;  but,  as  the 
devise  had  not  at  the  death  of  the  object  fallen  into  po6- 
session,  it  does  not  appear  whether  survivorship  v?as  con- 
sidered  as  indefinite,  or  as  restricted  to  this  period.  Tie 
devise  vms  to  A.  for  life,  remainder  to  B.  in  fee ;  but  in 
case  B.  should  depart  this  life  and  leave  no  issue,  thai 
that  the  premises  should  return  unto  E.,  M.,  and  S.,  or 
the  survivors  or  survivor  of  them,  equally  to  be  divided  be- 
tween them.  E.,  M.,  and  S.,  survived  the  testator,  but  one 
of  them  died  in  the  lifetime  of  A.,  but  q/ier  the  contin- 
gency had  happened  by  the  death  of  B.  without  issue. 

(a)  10  Yes.  662.  (h)  7  D.  &  £.  688. 


LIMITATIONS  TO   SUBVIVORB.  663 

The  two  sarviTing  tenants  for  life  recoyered  the  property,  chap,  xlvh. 
on  a  different  point  of  construction  (c) ;  and  no  objec- 
tion seems  to  have  been  made  to  their  claim  to  the  en- 
tirety, on  the  gronnd  that  the  limitation  to  surviyors  y^as 
restricted  to  snlriyors  at  the  death  of  the  testator,  or  at 
the  happening  of  the  contingency. 

Bat  in  the  case  of  Doe  d.  Lifford  y.  Sparrow  (d ),  an  Exemtory  de- 
executory  limitation  to  snryiyois  wub  held  to  refer  to  the  i^^^ferredtaT^^^'^ 
death  of  the  testator  (the  deyise  being  to  A.  and  B.  in  fee  tor. 
as  tenants  in  common,  and  in  case  of  the  death  of  either 
yrithont  children  to  the  soryiyor) ;  but  this  construction 
WBS  aided  by  the  context,  particularly  by  a  gift  oyer  of  the 
entire  property,  in  case  both  the  deyisees  were  dead  at  the 
time  of  the  decease  of  the  testator  without  children,  from 
yvhich  the  Court  inferred,  that  in  the  clause  in  question, 
he  contemplated  death  at  the  same  period. 

It  sometimes  happens  that  a  testator,  after  giying  to 
seyeral  persons  and  the  suryiyors  generally,  goes  on  to 
make  an  express  gift  to  suryiyors,  to  take  effect  in  a  parti- 
cular eyent,  thereby  explaining  the  sense  in  which  he  used 
the  word  in  the  former  instance.   As,  in  the  case  of  Weedon  Spedai  gift  to 
T.  FM  (^),  where  A.  bequeathed  a  sum  of  money,  in  trust  pianatory  of' 
for  his  wife  for  life,  and  after  her  decease  to  diyide  the  5"^*^  **"* 
whole  among  his  four  children,  share  and  share  alike,  and 
the  survivors^  but  not  before  they  should  haye  respectiyely 
attained  twenty-one  or  days  of  marriage ;  for  his  intent 
was,  that  if  any  of  his  four  children  should  die  before 
twenty-one  or  days  of  marriage,  then  his,  her,  or  their  share 
go  dying  should  go  and  be  equally  diyided  among  the  sur- 
vivors.   It  wafi  held,  that  a  child  attaining  twenty-one  was 
entitled,  though  she  died  in  the  lifetime  of  her  mother. 

Where  the  time  of  distribution  depends  upon  the  hap- 

(e)  Ante,  p.  434.  {d)  13  East,  359.  («)  2  Atk.  123. 
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CHAP.  «LviT,  pening  of  two  eyents,  one  of  which  is  peisonal,  and  the 
other  is  not  personal,  to  the  l^atees  (as  where  the  gift  is 
to  children  attaining  twenty-one,  and  the  distrihution  is 
postponed  until  the  youngest  object  attains  that  age),  the 
courts  strongly  incline  to  construe  a  gift  to  the  surviyofS 

SomTorabip     as  referring  to  the  former  eyent  exclusiydy,  in  order  to 

referred  to  ma-  "  ,  ^ 

jority  in  prefer,  arriyc  at  what  is  considered  to  be  a  more  reasonable 

ence  to  another  ..,  .  ^  ,.  -, 

event.  schemc  of  dispositiou  than  that  of  rendering  the  inteiesta 

of  the  legatees  liable  to  be  defeated  by  the  eyent  al  thdx 
dying  before  the  time  to  which,  for  some  reason  ineqiee- 
tiye  of  the  personal  qualifications  of  the  legatees,  the  dis- 
tribution was  postponed. 

Thus,  where  (^)  a  testator  deyised  certain  leasehold 
property  to  his  wife  for  life,  then  to  his  daughter  for 
life,  and  at  her  death  to  her  husband  for  life,  and  at 
his  decease  to  a  trustee  upon  trust  to  receiye  the 
rents  for  the  benefit  of  all  the  children  of  the  dai^h- 
ter.  The  testator  then  proceeded  thus : — :^*  And  my  fur- 
ther will  is,  that  my  said  trustee  shall  from  time  to 
time,  as  the  rents  become  due,  pay  unto  such  child  or 
children  a  just  proportion  of  such  interest  as  they  shall 
arriye  at  their  age  of  twenty-one  years,  and  to  place  the 
interest  of  the  infants'  shares  in  the  three  per  cents.  Con* 
solidated  Bank  Annuities  for  their  own  sole  use  and 
benefit,  and  so  on  alternately  till  the  youngest  child  shall 
arriye  at  his  or  her  age  of  twenty-one  years,  and  then  all 
the  said  children  or  the  survivors  of  them  to  be  let  into 
full  possession  of  all  the  said  estates,  share  and  share 
alike/'  The  question  was,  at  what  time  the  interest  ctf 
the  children  yested.  Sir  J.  Leachf  M.  R.,  obseryed  that 
the  Court  would  not,  unless  forced  by  the  plainest  words^ 
adopt  a  construction,  by  which  the  interest  of  a  child  of  full 

iff)  Craner  y.  Fisher^  4  Riu».  398. 
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age,  and  settled  in  life,  would  be  diyested,  if  he  happened  chap,  xlvh. 
to  die  before  the  youngest  child  attained  twenty-one; 
that  here  the  word  **  surriyor ''  admitted  of  another  and 
more  rational  meaning,  namely,  surviving  so  as  to  attain 
twenty-one ;  that,  therefore,  every  child  attaining  twenty- 
one  acquired  a  vested  interest  in  his  proportion  of  the 
capital ;  and  that  the  children  who  died  before  attaining 
twenty-one,  took,  during  their  lives,  a  vested  interest  in 
that  proportion  of  the  rents  and  profits  which  corre- 
sponded to  their  presumptive  shares ;  but  that  such  inter- 
est determined  on  their  deaths. 

Where  a  gift  is  made  to  several  persons  as  tenants  in  To  Mfmi  ai 

f^mfw^y  in  com* 

common  for  life,  and  the  survivor,  with  a  limitation  over  mon/or  life, 

•nd  to  BorviTOTy 

after  the  death  of  the  survivor,  indicating  therefore  une-  witti  gift  over 
quivocally  that  the  survivor  is  to  take  at  all  events,  the  survivor. 
testator  is  considered  to  refer  to  survivorship  indefinitely, 
and  not  to  survivorship  at  his  own  death. 

Thus,  in  Doe  d.  Bortoell  v.  Abejf  (i),  where  the  testator 
devised  to  his  three  sisteis,  for  and  during  their  joint  na- 
tural lives,  and  the  natural  Ufe  of  the  survivor  of  them,  to 
take  as  tenants  in  common,  and  not  as  joint  tenants ;  and 
after  the  determination  of  their  respective  estates,  then  to 
trustees  during  the  lives  of  his  said  sisters,  and  the  life  of 
the  survivor  of  them,  to  preserve  contingent  estates ;  and  Somvowhip 

.  .       ,  .  ,  hdd  to  be  in- 

after  the  respective  deceases  of  his  said  three  sisters,  and  definite. 

the  decease  of  the  survivor  of  them,  then  over ;  Lord  EUen-- 

borough  observed,  that,  to  take  as  tenants  in  common,  is, 

correctly  speaking,  repugnant  to  taking  with  benefit  of 

survivorship ;  but  if  those  words  are  understood  to  mean 

that  they  were  to  take  it  as  tenants  in  common,  which 

they  might  do  with  benefit  of  survivorship,  then  the  only 

repugnance  seemed  to  be  in  the  words,  **  and  not  as  joint 

(t)  1  M.  &  Selw.  428. 
VOL.  II.  U  U 
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Remnrks  on 
Doe  T.  Abey. 


Words  of  terc* 
imnce  oonflned 
to  the  inhe- 
ritanoe. 


tenants  "  {k).  **  I  would  (said  his  Lordship)  preserre  the 
words,  ^to  take  as  tenants  in  common.'  The  words 
tenants  in  common  are  of  a  flexible  meaning,  and  may  be 
understood,  that  although  they  should  take  by  surnrotship 
as  joint  tenants,  yet  the  enjoyment  was  to  be  legalated 
amongst  them  as  tenants  in  common.  The  preTailing  in- 
tention of  the  testator  seems  to  have  been,  that  the  estate 
should  not  go  over  until  the  death  of  the  sunrivor."  And 
Mr.  Justice  Bayhy  observed  with  great  truth,  "  A  tenancy 
in  common,  with  benefit  of  survivorship,  is  a  case  which 
may  exist  without  being  a  joint  tenancy,  because  surviTor- 
ship  is  not  the  only  characteristic  of  a  joint  tenaDcy." 

It  is  evident,  that,  by  "  benefit  of  survivorship,"  the 
learned  Judge  meant  a  gift  to  the  survivor ;  and  hisobea- 
vation  goes  to  this :  that,  although  survivorship  is  not  an 
incident  to  a  tenancy  in  common,  yet  an  express  gift  to 
survivors  is  consistent  with  it.  It  is  observable,  howeyer, 
that  there  was  no  express  gift  to  the  survivor ;  but  the 
Court  seems  to  have  implied  one(/).  The  principle,  how- 
ever, is  the  same. 

It  remains  to  be  observed,  that,  in  devises  of  estates  of 
inheritance,  for  the  avowed  purpose  of  reconciling  woris 
of  division  or  severance  with  a  gift  to  the  survivor,  the 
devisees  have  been  held  to  be  joint  tenants  for  life,  and 
tenants  in  common  of  the  inheritance  in  remainder. 

Thus,  in  Barker  v.  Oiles  (w),  where  the  testator  deyised 
his  real  estate  to  be  sold  to  pay  debts  and  legacies,  and 


(i)  But  are  not  these  words  sus- 
ceptible of  the  same  explanation? 
They  were  not  to  enjoy  as  joint 
tenants,  with  a  right  of  aocmer,  bat 
as  tenants  in  common,  with  an  ev- 
pr^ss  or  implied  limitation  to  snr- 
vigors. 

(/)  This  case  may,  therefore,  be 


added  to  those  cited  ante,  V0I.L} 
p.  476. 

(m)  2  P.  W.  280 ;  9  Mod.  157;  H 
Vin.  4^ ;  2  Eq.  Ca.  Ah.  SX;&C 
affirmed  on  appeal,  3  B.  P.  C.  Tool. 
ed.  104.  See  also  JbOtf  ▼.  ^^ 
ttm,  9  Yee.  456. 
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the  surplus  of  the  money  arising  from  the  sale  to  be  laid  chap,  xlvh, 
out  in  lands,  to  be  settled  to  the  use  of  J.  and  R.,  and  the 
survivor  of  them^  their  heirs  and  assigns  for  erer,  equaUy 
to  be  divided  between  them^  share  and  share  alike :  it  was 
held,  that  thej  were  joint  tenants  for  life,  with  several  in- 
heritances, so  that  by  the  death  of  J.  in  the  lifetime  of  the 
testator,  R.  took  the  whole  for  his  life,  and  the  devise  of 
the  moiety  of  the  inheritance  lapsed. 

But  in  Blissett  v.  CranweU  (n),  where  the  testator  de-  Umttation  to 
vised  to  his  two  sons  and  their  heirs,  and  the  longest  liver  regarded. 
ofthem^  eqttaUy  to  be  divided  between  them  and  their  heirs ^ 
after  the  death  of  his  wife ;  it  was  held,  that  though  it 
was  given  to  them  and  the  survivor,  yet  that  the  last 
words  (namely  the  words  of  division)  explained  what  the 
testator  meant  by  the  word  "  survivor,"  that  the  survivor 
should  have  an  equal  division  with  the  heirs  of  him  who 
should  die  first. 

In  Stones  v.  Heartley  (o),  Lord  Hardwicke  recognised 
the  authority  of  this  case,  and  applied  the  same  construc- 
tion to  a  devise  of  the  residue  of  the  testator's  estate,  ^'  to 
be  equally  divided  among  his  three  younger  children, 
D.,  F.,  and  M.,  and  the  survivor  of  them^  and  their  heirs 
for  ever." 

The  objection  to  the  construction  adopted  in  the  two  Obflenratiomi 
last  cases  is,  that  it  renders  the  gift  to  the  survivor  wholly 
inoperative.  It  is  probable  that  the  Courts  at  this  day 
would  incline  to  construe  such  gift  as  intended  to  provide 
for  the  event  of  any  of  the  objects  dying  in  the  lifetime  of 
the  testator,  as  in  Smith  v.  Horlock  (p) ;  at  any  rate,  in 
such  a  case  as  Stones  v.  ffeartky,  where  there  was  no 
other  period  to  which  it  could  be  referred.     The  other 


(»)  Salk.  226 ;  S.C.3  Ler.  373.  (o)  1  Yes.  sen.  165. 

(/>)  7  Taunt.  129. 

U  U   2 
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case,  Blissett  v.  CranweU^  would  raise  the  qnestion  (to 
which  so  considerable  a  portion  of  the  present  chapter  has 
been  devoted)  whether  it  meant  snryiyorship  at  that  time 
or  the  period  of  division.  Barker  y. Giles  (p)  is  distinguish- 
able,  inasmuch  as  the  words  of  severance  were  not,  as  in 
the  other  cases,  necessarily  applied  to  the  estate  for  life. 
The  authority  of  this  case  was  recognised  in  the  recent 
case  of  Doe  d.  Littlewood  v.  Cfreen  (q). 

(p)  Ante,  p.  656.  (q)  4  Mee.  &  W.  229. 
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CHAPTER  XLVIIL 

WORDS  REFERRING  TO  DEATH  SIMPLY,  WHETHER  THEY 
RELATE  TO  DEATH  IN  THE  LIFETIME  OF  THE  TES- 
TATOR. 


Where  a  bequest  is  made  to  a  person^  with  a  gift  over  ''in com ^f 
in  case  of  his  deaths  a  question  arises  whether  the  testator  to  what  period' 
uses  the  words  ''  m  case  o^"  in  the  sense  of  at  or  from, 
and  thereby  as  restrictive  of  the  prior  bequest  to  a  life 
interest,  i.  e.  as  introducing  a  gift  to  take  effect  on  the  de-» 
cease  of  the  prior  legatee  under  all  circumstances,  or  with 
a  view  to  create  a  bequest  in  defeazance  of  or  in  substitu- 
tion for  the  prior  one,  in  the  event  of  the  death  of  the  lega- 
tee, in  some  contingency.  The  difficulty  in  such  cases 
arises  from  the  testator  having  applied  terms  of  contin- 
gency to  an  event  of  all  others  the  most  certain  and  in- 
evitable, and  to  satisfy  which  terms  it  is  necessary  to  con- 
nect with  death  some  circumstance,  in  association  with 
which  it  is  contingent ;  that  circumstance  naturally  is 
the  time  of  its  happening ;  and  such  time,  where  the  be-  wben  the  be- 

.••  f    A      /  •         •  "V  •!•      xi.      quest  u  ihmm* 

quest  IS  immediate  {t.  e.  in  possession),  necessanly  is  the  luate. 
death  of  the  testator,  there  being  no  other  period  to  which 
the  words  can  be  referred. 

Hence  it  has  become  an  established  rule,  that  where 
the  bequest  is  simply  to  A.,  and  in  case  of  his  deaths 
or  if  he  die^  to  B.,  A.  surviving  the  testator  takes  abso- 
lutely (a). 

(a)  Low/Md  y.  Shnekamy  2  Stn.      160 ;  King  y.  Ti^hr^  5  Ves.  806 ; 
1261;  Hinckley  v.  Simmana,  4  Yes.      Cambridffe  y.  Rous,  8  Yes.  12 ;  Web- 
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CHAP.  xLvm.       The  case  of  Trotter  v,  Williams (b)  appears  to  have 

carried  this  construction  to  a  great  length.  J.  S.  be- 
queathed to  A.  j£500»  to  B.  £500,  and  in  like  manner  gare 

'' If  any  die,''    £500  a-piecc  to  five  others,  and  if  any  died^  then  her 

held  to  mean  •■•■■■  ••■/•i* 

in  the  lifetime    legacj,  and  also  the  residue  of  his  personal  estate,  to  go 

to  such  of  them  as  should  be  then  living,  equally  to  be 
divMed  betwixt  them  all.  The  Court  held,  that  these 
words  referred  to  a  dying  before  the  testator,  so  that  the 
death  of  any  of  the  legatees  after  would  not  carry  it  to 
the  survivors. 

The  word  ^^  then  "  seemed  to  present  some  difficulty  in 
the  way  of  the  construction  adopted  in  this  case.  It  fol- 
lowed immediately  after  the  reference  to  the  death  of  the 
legatees,  and  might  with  great  plausibility  hare  been 
held  to  refer  to  that  event  whenever  it  should  happen ; 
for  a  testator  could  hardly  intend  to  make  existence  at  a 
period  anterior  to  his  own  death  a  necessary  qualification 
of  a  legatee.  This  case  exhibits  the  extreme  point  to 
which  the  construction  in  question  has  been  carried. 

Cases  of  con-         There  are,  however,  a  few  cases  of  immediate  bequests 

trary  construe-     .i.iai  i  :■  •jj.«i  i 

tion.  m  which  the  words  under  consideration  have  been  con* 

strued  to  refer  to  death  at  any  time,  and  not  to  the 
contingent  event  of  death  in  the  lifetime  of  the  testator ; 
but  in  each  there  seems  to  have  been  some  circumstance 
evincing  an  intention  to  use  the  words  in  that  rather  than 
in  the  ordinary  sense.  Thus,  the  circumstance  of  the  tes- 
tator having  bequeathed  other  property  to  the  same  per- 


tter  Y,  HaUy  Id.  410 ;  Ommane^  t.  Vea.  &  Bea.  222.    As  to  a  anulftr 

Bevany  18  Ves    291 ;    Wr^M    r.  qnestion  ariaing  in  the  woid  «r,  as 

SUphms,  4  Barn.  &  Aid.  674.    Bat  in  a  gift  to  A.  **  or  hia  ddldrai,'' 

see  Billingi  v.  Sandom^  1  B.  C.  C.  see  post,  666  ;  also  1  Rusb.  165. 
393 ;  Nawlan  t.  NelUgan,  Id.  489 ;  (i)  Pre.  Ch.  78 ;  ^.  C.  2  £q.  Gi. 

Lord  Douglas  r.  Chalmer^  2  Yes.  Ab.  344,  pi.  2. 
Jan.  601;  alw)  Chalmers  r.  ShrU,  2 
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son,  to  be  ^*  at  her  own  dispoBal»"  has  been  considered  to  chap,  xlyuu 
indicate  that  the  testator  had  a  different  intention  in  the 
instance  in  question. 

In  Billings  v.  Sandom  (c),  the  testator  being  at  Gibraltar,  *<  /»  rate  ^fhta 
bequeathed  to  his  sister  A.  (who  was  in  England)  <£1000,  itmed  a/  her' 
and  in  case  of  her  demise  he  gave  to  B.  <£800,  and  to  C. 
<£200.  And  he  bequeathed  unto  A.,  whom  he  left  exe- 
cutrix, whatever  goods,  chattels,  and  money  should  be 
due  to  him  at  the  time  of  his  decease,  ^^tobe  disposed  of 
ds  she  should  think  proper.''  Lord  Thurlow  said  the  tes* 
tator  intended  to  give  a  share  of  his  bounty  to  his  sister, 
and  also  to  the  others.  The  word  ^^  and  "  implied  this ; 
therefore  she  should  take  it  for  life,  and  then  they  should 
take  it.  As  to  the  residuaiy  devise,  he  meant  that  she 
should  take  that  unfettered,  at  her  own  disposal,  but  the 
other  fettered  by  the  gift  oeer. 

This  case  has  been  referred  to  by  Sir  W.  Grant  (d)^ 
as  decided  upon  the  contrast  afforded  by  the  residuaiy 
clause. 

In  Nawhn  t.  Nelligan  {e\  the  bequest  was  in  these 
words: — '*  I  give  and  devise  unto  my  beloved  wife  H.  N. 
all  my  real  and  personal  estate :  I  make  no  provision  ex- 
pressly for  my  dear  daughter,  knowing  that  it  is  my  dear 
wife's  happiness,  as  well  as  mine,  to  see  her  comfortably 
provided  for ;  but  in  case  of  death  happening  to  my  said  Vij.  ^  ^ 
wife^  in  that  case  I  hereby  request  my  friends  S.  and  H.  iD9>"  &c.  not 
to  take  care  of  and  manage  to  the  best  advantage  for  my  death  m  /(/*«. 
daughter  H.  all  and  whatsoever  I  may  die  possessed  of."  tutatw. 
Lord  Thurlow  said  it  was  impossible  to  tell  with  precision 
what  was  the  testator's  meaning,  but  he  thought  it  too 
much  to  determine,  that,  in  case  of  death  happening, 


(c)  I  B.  C.  C.  383.  (d)  8  Yes.  22.  («)  1  B.  C.  C.  488. 
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CHAP.  xLvm.  meant  dying  in  the  husband's  (s.  e.  the  testator's)  life- 
time ;  that  therefore  the  meaning  must  be  supposed  to  be 
in  the  event  of  her  death  whenever  it  shouU  happen. 

Sir  w.  QranVw      Qf  this  case  Sir  W.  Grant  ih)  has  said,  "  It  was  e?i- 

remark  on  /•         i        •■         "■  i_ 

Nowietn  t.        dent  that  some  benefit  was  intended  for  the  daughter,  but 

Nelligan. 

it  was  doubtful,  as  the  extent  was  not  clearly  expresaed, 
whether  it  could  be  made  effectual  by  imposing  a  foust 
upon  the  will  [^jtusre  wife?].  Some  benefit,  howe?er, 
was  evidently  intended  for  the  daughter,  and  none  oouM 
be  assured  to  her  except  by  limiting  her  mother  to  ao  in* 
terest  for  life." 

These  cases  shew,  that,  in  the  opinion  of  Lord  TkmimPj 
yerf  slight  circumstances  suffice  to  make  the  woris 
under  consideration  r^er  to  death  at  any  period;  but 
no  case  has  perhaps  gone  so  far  in  adopting  tiiis  constnic- 
tion  as  Lord  Dau^as  y.  Chalmer  (t),  where  a  testatrix 
bequeathed  her  residuary  personal  estate  for  and  to  the 
use  and  behoof  of  her  daughter  Frances  Lady  D.,  and  en 
case  of  her  deeease  to  the  use  and  behoof  of  her  (Lady  D.'s) 
children,  share  and  share  alike,  to  whom  her  said  trustees 
and  executors  were  to  account  for  and  pay  over  and  assign 
the  said  residue.  By  a  codicil,  the  testatrix  gave  a  ring 
to  her  daughter  Lady  D.  Lord  LongUorough  treated  the 
notion,  that  the  testatrix  intended  to  provide  for  the  evut 
of  Lady  D.  dying  in  her  lifetime  as  contrary  to  the  natural 
import  of  the  words,  and  the  distinction  between  the  ex- 
pression used,  and  at  or  from  her  decease,  as  too  snbtle. 
He  also  relied  upon  the  bequest  of  the  ring  in  the  codicil, 
which  he  observed  was  inconsistent  with  the  suppositiOB 
of  her  taking  the  whole  interest  in  the  residue ;  but,  if  she 
took  it  for  life  only,  was  very  natural.  And  his  Lorddiip 
observed,  that,  under  the  circumstances  which  had  hi4>- 


**Inea9eqf,* 
construed  atf 
death. 


(A)  8  Ves.  22. 


(0  2ye8.jun.50U 
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pened,  there  was  no  other  way  by  which  the  testatrix's  chap,  xlvih. 
bonnty  conld  reach  the  children  but  by  giving  to  Lady  D. 
for  life,  and  the  capital  to  the  children. 

The  reliance  which  was  placed  on  these  circumstances  Remwk  on 
shews  that  Lord  Loughborough  did  not  intend  to  contro-  t.  CMmer.^ 
vert  the  general  rule,  which  is  still  more  apparent  from 
his  subsequent  decision  in  Hinckley  v.  Simmons  (Xr),  where 
a  bequest  of  all  the  testatrix's  **  fortune  "  to  A.,  and  *^  in 
case  of  her  death  "  to  B.,  was  held  to  confer  an  absolute 
interest  on  A.  surviving  the  testatrix.  And  this  has  been 
followed  by  several  other  decisions  (l). 

It  might  seem,  perhaps,  that  Lord  Douglas  v.  Chalmer  No  diaUDction 
goes  to  establish  an  exception  to  the  construction  in  ques-  ^. 
tion,  where  the  first  gift  is  to  the  parent  and  the  second 
to  the  children ;  but  this  hypothesis  is  not  only  unsound 
in  principle,  but  is  contradicted  by  subsequent  authority. 

Thus,  in  Webster  v.  Hale  (m)y  where  the  testator  be-  "  Bat  thoaid 

tho  happen  to 

qucathed  certain  stock  for  the  use,  exclusive  right,  and  die/'  held  not 
property  of  his  sister  C,  but  should  she  happen  to  die^  then 
to  her  children ;  and  the  testator  also  bequeathed  to  his 
sister  H.  certain  stock,  and  in  case  of  her  death  to  be  divided 
among  her  children.    Sir  W.  Grant  held,  that  C.  surviving 
the  testator  was  entitled  to  her  legacy  absolutely :  he  re* 
marked  that  the  word  **  but "  strengthened  this  construc- 
tion, being  disjunctive,  and  implying  that  the  children 
were  to  take  in  an  event  different  from  that  on  which  the 
parent  was  to  take.     The  other  bequest  to  H.,  his  Honor 
observed,  was  in  the  very  terms  of  Lady  Douglas  v.  Chat- 
Tner,  and,  if  that  stood  alone,  he  should  be  bound  to  the 
same  construction;  but  he  thought  it  sufficiently  clear, 
that  C.  was  to  take  absolutely,  and  he  could  not,  from  the 


{k)  4  Yee.  160«  (/)  See  cases  cited  ante,  p.  650. 

(m)  8  Yes.  411. 
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CHAP.  xLviii.  yeiy  slight  yariation,  collect  a  different  intention  as  to  the 
other  sister.  It  seems,  therefore,  that  the  M.  R.  did  not 
think  the  gift  of  the  ring  in  Lord  Dou/^jos  t.  Chalmer  as 
making  any  real  difference. 

"  lo  case  of  her      The  abscncc  of  any  distinction  where  the    respee- 

death,"  applied 

totestitor't      tiye  bequests  are  to  parent  and  children,  is  still  &r- 

ther  evident  from  the  case  of  Slade  y.  Milner  (»),  where, 
under  a  bequest  to  A.,  *^  and  in  case  of  her  death  **  to  be 
equally  divided  between  her  children.  Sir  J.  Leaxh  held, 
that  A.,  haying  suryiyed  the  testatrix,  took  an  absolute  in- 
terest. 

And  it  is  of  course  equally  immaterial  that  the  snbsti- 
tuted  gift  confers  a  life  interest  only  on  the  first  taker, 
and  the  ulterior  interest  on  a  third  person  (o). 

« In  the  event       The  most  rcccut  casc  exemplifying  the  conatmctiQn 

either"  simi-  uow  uudcr  Consideration  is  Clarke  t.  Lubbock  (p)^  where 
7  oonstni  .  ^  j^gt^tor  bequeathed  the  residue  of  his  property  to  A. 
and  B.,  the  interest  to  be  paid  for  their  support ;  btU  m 
the  event  of  the  death  qfeither^  the  whole  of  the  interest  to 
be  paid  to  the  suryiyor;  and  on  his  or  her  demise,  should 
they  leave  no  children,  then  over;  Sir  Knight  Bruce  held, 
that  both  A.  and  B.,  having  survived  the  testator  and  left 
children,  each  was  entitled  to  one  moiety,  the  words  in 
question  being  construed  to  refer  to  death  in  the  tes- 
tator*s  lifetime. 

Role  where  he-      But  although  iu  the  casc  of  an  immediate  irift  it  is 

qoest  is  fuiure, 

generally  true  that  a  bequest  over,  in  the  event  of  the 
death  of  the  preceding  legatee,  refers  to  that  event  ooeur- 
ring  in  the  lifetime  of  the  testator,  yet  this  constmction 
is  only  made  ex  necessitate  rei,  from  the  absence  of  any 
other  period  to  which  the  words  can  be  referred,  as  a 


(n)  4  Madd.  144.  (o)  Ckiffon  r.  Bama,  7  Sim.  4a 

(/>)  1  You.  &  Coll.,  N.  C,  402. 
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testator  is  not  supposed  to  contemplate  the  event  of  himself  chaf.  xi.vin. 
surviving  the  objects  of  his  bounty;  and,  consequently, 
where  there  is  another  point  of  time  to  which  such  dying 
may  be  referred  (as  obviously  is  the  case  where  the  be- 
quest is  to  take  effect  in  possession  at  a  period  subsequent 
to  the  testator's  decease),  the  words  in  question  are  con- 
sidered as  extending  [^quare  whether  confined?]  to  the 
event  of  the  legatee  dying  in  the  interval  between  the 
testator^s  decease  and  the  period  of  vesting  in  possession. 
Thus,  in  Hervey  v.  M'Lauchlin  {q),  where  a  testatrix 
bequeathed  two  several  sums  of  stock  to  a  trustee,  in 
trust  to  pay  the  dividends  to  T.  for  life,  and  after  her 
death  she  gave  the  said  two  sums  to  G.,  E.,  and  E.,  the 
three  children  of  T.,  in  equal  shares,  and  in  case  of  the  "  in  cue  of  the 

death/' refer. 

death  of  either  of  them^  the  share  of  such  as  might  die  to  red  to  period  </ 
go  to  and  belong  to  the  children,  or  child  if  but  one,  of 
the  persons  so  dying.  G.  survived  the  testatrix,  and  died 
in  the  lifetime  of  the  mother,  the  legatee  for  life;  and  it 
was  contended  that  the  words  **  in  case  of  the  death ''  of 
the  legatees,  referred  to  a  dying  in  the  lifetime  of  the 
testatrix,  and  therefore  that  the  children  were  not  enti- 
tled. But  the  Court  considered  that  the  intention  of  the 
testatrix  was  to  substitute  the  children  of  those  dying  in 
the  lifetime  of  the  legatee  for  life  in  the  place  of  their 
parent,  and  that  therefore  the  parents  took  vested  inter* 
ests  on  the  death  of  the  testator,  subject  to  be  divested 
in  the  event  specified. 

On  this  principle,  too,  it  should  seem,  that,  in  the  case  of 
a  bequest  to  A.  at  the  age  of  twenty-one  years,  and  in 
the  event  of  his  death  then  over  to  another,  the  worde 


(g)  1  Price,  264.    See  also  Moan      ChUand  v.  Leonard,  1  Swanst.  171 ; 
d.  Fa^ffe  y.  ffeaseman,  Willes,  188 ;      OirdUitone  v.  Doe,  2  Sim.  225. 
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CHAP.  xLviiT.  would  be  constnied  to  meaD,  in  the  eyent  of  his  dying 

under  twenty-one  at  any  time  (r). 
«  Or"  nmd  sy-      And  here  it  may  be  observed,  that  those  cases  in  whidi 
wiS^ST^e  rf,  the  word  "  or  "  has  been  construed  as  introductory  to  i 

substitutional  bequest  (in  which  sense  it  seems  to  be  tan- 
tamount to  the  words  **  in  case  of  the  death,")  present  i 
distinction  between  immediate  and  future  gifts  simikr 
to  that  which  has  been  just  pointed  out.  Thus,  t 
legacy  to  A.  or  to  his  children,  or  to  A.  or  his  heirs,  is 
construed  as  letting  in  the  children  or  next  of  kin  {^  heiis'' 
being  in  reference  to  personal  estate  construed  as  fijso- 
nymous  with  next  ofkin\  in  the  event  of  A.  dying  in  the 
lifetime  of  the  testator ;  while,  on  the  other  hand,  a  be- 
quest to  A.  for  life,  and  after  his  decease  to  B«  or  his 
children,  is  held  to  create  a  substitutional  gift  in  fsbvour 
of  the  children  of  B.,  in  the  event  of  B.  dying  in  the  life- 
time of  A  (s). 
DbtincUon  It  should  bc  uoticcd,   that  the  construction   of  the 

gift  in  eipreasiy  words  ^^  iu  casc  of  the  death,"  which  makes  them  pro- 

vide  against  the  event  of  the  legatee  dying  in  the  testator's 
lifetime,  applies  only  when  the  prior  gift  is  absolute  and 
unrestricted,  and  not  where  such  legatee  takes  a  life  interest 
only ;  for,  if  a  testator  bequeaths  the  interest  of  a  sum  of 
money  to  A.  expressly  for  life,  **  and  in  case  of  his  death"* 
to  B.,  the  irresistible  inference  is,  that  these  words  are 
intended  to  refer  to  the  event  on  which  the  prior  life  in- 
terest will  determine,  and  that  the  bequest  to  B.  is  meant 
to  be,  not  a  substituted  but  an  ulterior  gift,  to  take  effect 
on  the  death  of  A.  whenever  that  event  nun/  happen. 

Thus,  in  the  case  of  Smart  v.  Ciark  (<),  where  a  testa- 

(r)  See  Home  v.  PiU^ins,  2  My.      452, 454;  also  ^Sb/M^myT.PcC^,  cor. 
&  Kee.  24.  Sir  J.  Wipram,  V.  C,  7  Janst^lOll. 

(«)  Vide  cases  cited  Vol.  I.,  pp.         (0  3  Boas.  365. 
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tor  gave  to  his  son  E.,*  who  was  then  at  sea,  the  interest  cpap.  xwnu 
of  £500  stock  in  the  five  per  cents,  daring  his  natural  life, 
if  he  came  to  claim  the  same  within  five  years  after  the 
testator's  decease ;  but  if  he  should  die,  or  not  come  to 
claim  the  same  within  the  time  limited,  then  he  gave  the 
said  stock  to  the  children  of  his  daughter  A.,  with  the  in- 
terest that  might  be  due  thereon.  £.  claimed  within  the 
five  years,  and  received  the  dividends  until  his  death,  when 
the  children  of  A.  filed  a  bill  to  obtain  a  transfer ;  and  Sir 
«/.  S.  Copley,  M.  R.,  on  the  authority  of  BiUings  v.  San* 
dom  {u)y  held  that  they  were  entitled. 

It  is  singular  that  the  Master  of  the  Rolls  did  not  ad-  Remarki  <m 

,  ,  ,  Smarti. Clark, 

vert  to  the  circumstance  of  the  pnor  bequest  bemg  ex- 
pressly for  life,  which  distinguished  the  case  before  him 
from  all  that  had  been  cited,  mchiAmg  BiUings  v.  Sandom; 
v^hich  case  stands  upon  its  special  circumstances,  and  is 
only  to  be  reconciled  with  subsequent  authorities,  on 
the  ground  that  the  context  warranted  the  construing  the 
words  '*  and  in  case  of  her  demise  ^  to  mean  at  her  de- 
mise. 

Where  the  prior  gift,  though  not  expressly  for  life,  whe«  prior 
comprises  the  annual  income  only  of  the  fund,  which  is  the  inooma 
the  subject  of  the  bequest,  the  same  construction  seems 
to  prevail  as  where  the  prior  gift  is  expressly  for  life* 

Thus,  in  the  case  of  Tilson  v.  Jones {ai),  where  a  testatrix 
directed  the  interest  of  certain  stock  and  a  canal  share  to 
be  equally  divided  between  her  son  and  daughter,  exclu- 
sive of  any  husband;  and  in  case  of  the  death  qfeither,  then 
the  whole  of  the  interest  to  the  survivor;  and  if  her  son 
should  not  be  in  England  at  the  time  of  her  decease,  then 
the  execution  of  the  trusts,  so  far  as  they  related  to  him, 
should  be  postponed  until  his  return ;  but  in  case  of  his 

(«)  Bat  as  to  which,  vide  ante,  p.  661.         («)  1  Ross.  &  Myl.  553. 
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CHAP.  XLTfll. 


deaihj  then  the  trustee  should  pay  the  whole  of  such  inter- 
est to  her  daughter;  and  in  case  of  her  deaJth^  the  testa- 
trix gave  the  whole  of  such  principal  and  interest  between 
her  niece  and  nephew;  and  in  case  of  their  death  before 
her  son  and  daughter,  then  she  gave  the  principal  and  in- 
terest at  the  deaths  of  the  son  and  daughter  to  C.  M. 
The  daughter  survived  the  son,  and  claimed  to  be  abso- 
lutely entitled;  but  Sir  J.  Leajch^  M.  R.,  said,  that  thf 
testatrix  must  be  understood  as  if  she  had  expressed  her- 
self thus :  *^  I  give  the  principal  and  interest  to  my  niece 
and  nephew,  if  they  shall  survive  my  son  and  daughter; 
and  if  they  shall  not  survive  them,  then  to  C.  M.**  She 
could  not  refer  here  to  the  death  of  her  son  and  daughter 
in  her  lifetime ;  the  daughter  therefore  took  for  life  only. 
Besides  thisy  the  testatriv  in  her  gift  to  her  son  and  danghttr 
spoke  of  the  interest  ofdtf^  but  in  the  gift  over  she  spoke  c/ 
the  principal  and  interest. 
wordi  follow-  Consistently  with  the  principle  of  the  two  cases  just 
!i"te*de!iMtf  stated,  it  has  been  held,  that  the  words  under  considera- 
tion succeeding  an  indefinite  devise  of  land,  would  (as 
such  a  devise,  if  contained  in  a  will  which  is  subject  to 
the  old  law,  confers  only  an  estate  for  life,)  be  held  to  be 
synonymous  with  *^  after  the  death,"  and  accordingly  the 
estate  to  which  they  are  prefixed  is  a  vested  remainder, 
expectant  on  such  life  estate  (^). 

Thus,  in  the  case  of  Bowen  v.  Scowcroji  {z)^  where  as 
undivided  share  in  lands  was  devised  to  W.  and  B.,  aihi 
in  case  of  their  demise  the  testator  devised  their  respec- 
tive  shares  to  be  equally  divided  among  their  children  or 
their  lawful  heirs,  Mr.  Baron  Alder  son  was  of  opinion, 
that,  as  this  was  the  case  of  a  devise  of  land,  the  aathori* 


land. 


iy)  Forieseue  v.  Abbott^  PoUex.      oYemiles  Lord  Keigtoii*s 
479 ;  S.  a  Sir  T.  Jones,  79.  in  QoodHOe  v.  Edwards^  7  Don.  & 

(«)  2  You.  &  CoU.  640.    ThU      £.  636. 
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ties  relating  to  personal  estate  did  not  apply,  and  that  chap,  xlvih. 
the  words  were  to  be  construed  "  after  their  decease/' 

It  seems,  that  where  a  testator  devises  an  estate  tail  — Etute  tail. 
to  a  person,  and  **  if  he  die,*'  then  over  to  another,  the 
words  '^  without  issue"  are  supplied  to  render  it  con- 
sistent with  that  estate  (a). 

(a)  Awm.^  1  And.  38,  ante,  Vol.  I.,  p.  427. 
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CHAPTER  XLIX. 

WORDS  REFERRING  TO  DEATH  COUPLED  WITH  A  CON- 
TINGENCY.—TO  WHAT  PERIOD  THEY  RELATE.— CLAS- 
SIFICATION OF  THE  CASES. 


Diftinctioii  be-       The  distinction  between  the  cafies,  which  form  the  sab- 

diaciuMd  ill      ject  of  the  present  inquiry,  and  those  discussed  in  the  last 

in  the  pi^t    chapter,  is  obyious.     There  it  was  necessary  either  to  do 

^^'  violence  to  the  testator's  language,  by  reading  the  words 

providing  against  the  event  of  death  as  applying  to  the 

occurrence  of  death  at  any  time,  (in  which  sense  death  is 

not  a  contingent  event,)  or  else  to  give  effect  to  the  words 

of  contingency,  by  construing  them  as  intended  to  provide 

against  death  within  a  given  period. 

In  the  cases  now  to  be  considered,  however,  the  ex- 
positor  of  the  will  is  placed  in  no  such  dilemma ;  for  the 
testator  having  himself  associated  the  event  of  death  with 
a  collateral  circumstance,  full  scope  may  be  given  to  his 
expressions  of  contingency  without  seeking  for  any  restric- 
tion in  regard  to  time ;  and  accordingly  there  seems  to  be 
no  reason  (unless  it  be  found  in  the  context  of  the  will) 
why  the  gift  over  should  not  take  effect  in  the  event  of 
the  prior  legatee's  dying  under  the  circumstances  described 
at  any  period.  Cases  of  this  kind,  however,  will  be  found 
to  present  many  distinctions  which  require  particular  at- 
ciattiAcation of  teutiou.  The  cascs  are  divisible  into  two  classes:  1st. 
^  "***•         Where  the  question  is,  whether  the  substituted  gift  takes 

effect  in  the  event  of  the  prior  legatee  dying  under  the 
circumstances  described  in  the  testator's  life-time.  2nd]y. 
Where  the  question  is,  whether  the  substituted  gift  takes 
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effect  in  the  event  of  the  prior  l^atee  surviving  the    chap,  xmx. 
testator,  and  afterwards  dying  under  the  circumstances 
described;    and   if  so,    whether   at   any   time   subse- 
quently. 


I.  It  may  be  stated  as  a  general  rule,  that  where  the  Death  of  object 
gift  is  to  a  designated  individual,  with  a  gift  over,  in  the  tesutor'i  ufe^ 
event  of  his  dying  without  having  attained  a  certain  age, 
or  under  any  other  prescribed  circumstances,  and  the 
event  happens  accordingly  in  the  testator's  lifetime,  the 
ulterior  gift  takes  effect  immediately  on  the  testator's 
decease,  as  a  simple  absolute  gift. 

In  the  early  case  of  Darrd  v.  Molesworth  (a),  where  interior  lega- 

^  ^  tees  held  to  be 

a  l^acy  of  £50  was  given  to  D.  T.  at  twenty-one  or  entitled, 
marrii^e,  and  at  the  close  of  his  will  (which  contained 
several  pecuniary  bequests),  the  testator  added,  that  if  any 
legatee  died  before  his  legacy  was  payaJtle^  the  same  should 
go  to  the  brothers  or  sisters  of  such  legatee.  D.  T.  died 
in  the  lifetime  of  the  testator  (it  is  presumed  under 
twenty-one,  though  the  &ct  is  not  stated),  and  it  was 
adjudged  that  it  was  no  lapsed  legacy,  but  went  to  the 
sister  of  the  legatee. 

So,  in  the  case  of  Houghton  v.  Harrison  {b\  where  a 
legacy  of  £500  was  bequeathed  to  A.  the  son  of  B.,  if  he 
should  live  to  be  twenty-one;  and  if  he  should  die  before^ 
then  to  the  other  children  of  B.  A.  died  under  age  in 
the  lifetime  of  the  testator ;  and  the  right  of  the  other 
children  of  B.  to  the  legacy,  in  this  event,  if  any  such, 
was  not  denied;  the  only  question  being,  whether  the 
ulterior  bequest  had  not  failed  by  the  event  of  the  non- 

(a)  2  Vern.  378.    See  abo  MiOer  v.  Warrtn,  Id.  207.        (&)  2  Atk.  320. 

vou  n.  X  X 
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cwAF.  xLix.    existence  of  objects  thereof  liying  at  the  testator's  de- 
cease, and  which  was  decided  in  the  negative. 

Again,  in  the  case  of  Maddnwrn  t.  Peack  (c),  where  a 
testatrix  directed  certain  chattels  to  be  divided  betvreen 
her  two  daughters,  and  that  upon  the  demise  of  either  oftkm 
without  law/id  issue,  the  share  of  her  so  dying  should  go 
to  her  sister ;  it  was  held,  that  one  of  the  l^atees  having 
died  unmarried  in  the  testatrix's  lifetime,  such  l^atee's 
surviving  sister  was  entitled  to  the  whole. 
Ulterior  gift  So,  iu  the  casc  of  Le  Jeune  v.  Le  Jeune  (</),  whoe  % 

not  defeated  bj 

death  of  prior    tcstator  gavo  all  his  estates  to  his  wife  for  her  life,  and 
tator's  lifetime,  directed  the  whole  of  his  property  to  be  sold  at  her  decease, 

and  the  proceeds  to  be  divided  into  five  equal  shares,  one 
of  which  shiures  he  directed  should  be  paid  to  each  of  his 
four  sons  that  should  be  living  at  her  decease ;  imi  is 
case  of  either  of  their  deaths^  then  the  share  of  Budi  son  so 
dying  to  be  paid  to  his  issue,  as  they  should  attain  the 
age  of  twenty-one  years ;  and  in  case  either  of  his  sras 
should  die  without  issue,  then  his  share  to  go  to  the  sur- 
vivors of  his  five  children.  The  testator  then  gave  tlie 
remaining  fifth,  with  the  proportions  of  his  sons'  sIors 
who  might  die  without  issue,  to  his  daughter  and  her  chil- 
dren. One  of  the  four  sons  died  in  the  testator's  lifetime, 
leaving  a  daughter,  who  survived  the  testator  and  attained 
twenty-one ;  and  Lord  Langdde^  M.  R.,  held,  that  such 
daughter  was  entitled  to  her  Other's  one-fifth  share. 

And  this  construction  prevailed  (in  spite  of  some  appa- 
rently opposing  expressions)  in  the  case  of  Bheeder  v. 
Ower  {e\  where  a  testator  bequeathed  the  interest  of  the 
residue  of  his  property  to  his  five  sisters  for  life,  and  cs 
case  any  of  them  should  die  leaving  is^ue^  then  the  trustees 

(c)  2  Kee.  665.  (d)  Id.  701.  («)  3  a  C.  C.  2IA. 
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were  to  pay  and  transfer  the  share  to  which  his  sister  so  chap,  xmx. 
deceasing  was  entided  at  or  before  the  time  of  her  decease  to 
receive  the  interest  and  dividends  thereon^  unto  and  amongst 
all  and  every  such  child  or  children  of  such  deceased 
sister  equally  between  them,  share  and  share  alike,  at 
their  respectiye  ages  of  twenty-one  years.  One  of  the 
sisters  died  in  the  testator's  lifetime  leaying  children,  and 
it  was  objected  to  the  claim  of  such  children  that  the 
trast  was  confined  to  the  children  of  those  sisters  who  had 
become  entitled  to  receiye  the  interest ;  but  Lord  Thurlow  * 
decided  in  &TOur  of  their  claim,  observing,  that  in  a  will 
so  loosely  drawn,  it  was  more  probable  that  that  was  the 
testator's  intent  than  the  contrary. 

Where,  however,  the  gift  is  to  a  class,  the  objects  of  Distinction 
which  are  not,  according  to  the  general  rules  of  construe-  ^  ^ift  i.  to 
tion,  ascertainable  until  the  decease  of  the  testator  (as  in 
the  case  of  a  gift  to  children  generally),  the  application 
of  the  words  providing  against  the  event  of  death  to 
children  dying  in  the  testator's  lifetime  becomes  rather 
more  questionable,  they  not  being,  in  event,  actual  objects 
of  the  gift,  and  therefore  not  within  the  clause  in  question, 
if  that  clause  is  to  be  construed  strictly  as  a  clause  of  sub- 
stitution* There  are  not  wanting  cases,  however,  in  which, 
even  under  such  circumstances,  the  words  have  been  held 
to  apply  to  death  in  the  testator's  lifetime,  though  the 
language  of  the  will  seemed  to  afford  a  plausible  argument 
in  favour  of  the  contrary  construction,  the  gift  over  being 
of  the  "  legacy"  or  **  share"  of  the  deceased  object — ^terms 
which  might  seem  in  strictness  to  apply  only  to  persons 
who,  by  surviving  the  testator,  had  become  actual  objects 
of  gift,  in  contradistinction  to  those  who,  dying  before 
him,  could,  in  point  of  fact,  have  no  "  share  "  or  "  legacy  " 
under  the  will. 
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Thus,  in  the  case  of  Willing  y.  Baine{g)y  where  a  tes- 
tator bequeathed  £200  a-piece  to  his  children,  payable 
at  their  respective  ages  of  twenty-one,  and  if  any  of  them 
died  before  their  age  of  twenttf-one^  then  the  legacy  giveii 
to  the  person  so  dying  to  go  to  the  suryiving  children. 
One  of  the  children  died  in  the  testator's  lifetime,  (a  minor, 
it  is  presumed,  though  the  fact  is  not  stated),  and  it  was 
held  that  the  children  living  at  the  death  of  the  testator 
were  entitled  to  his  legacy. 
Ulterior  gift  «        So,  in  the  case  of  Walker  v.  Main{h\  where  a  testato 
death  of  prior    doviscd  real  estate  to  his  wife  for  life,  and  after  her  de- 
utor't  lifetime,  ccasc  to  trustces  iu  trust  for  sale,  and  to  pay  the  produce 

to  his  children  and  grandchildren  in  certain  shares,  on 
their  attaining  twenty-one  or  marrying ;  but  if  amy  ofhiU 
grandchildren  should  happen  to  die  before  the  time  of  such 
legaa/  becoming  due  and  payable^  then  the  testator  be- 
queathed the  part  or  share  of  the  child,  children,  or 
grandchildren  so  dying,  unto  and  amongst  those  that 
should  be  then  living,  share  and  share  alike.  Two  of  the 
children  died  in  the  testator's  lifetime,  and  it  was  held 
that  their  shares  devolved  to  the  survivors. 

Again,  in  the  more  recent  case  of  Humphrejfs  v. 
ffowes  (i\  where  a  testator  bequeathed  the  residue  of  his 
personal  estate  to  trustees  upon  trust  for  A.,  B.,  aad  C, 


(^)  3  P.  W.  lis.  But  compare 
these  cases  yrlih  Bider  y.  Wager^  2 
P.  W.  331 ;  where  a  testator  be- 
queathed a  sum  of  money  owing  to 
him  by  A.  to  the  younger  chUdren 
of  A.,  and  directed  the  same  to  xe- 
roiun  in  A  .'s  hands  until  the  chUdxen 
should  be  capable  of  zeceiying  it, 
and  the  lega(^  or  share  of  an^  of  them 
djfing  before  such  time  to  go  to  the 


snryivors  and  suryivor  of  them,  sod 
it  was  considered  that  this  must  be 
intended  if  the  legatee  ahonld  hsn 
suryired  the  testator ;  hat  thact  wlkoe 
the  legatee  died  in  the  lifetime  d 
the  testator,  as  nothing  could  em 
Test  in  the  legatee,  so  neitiier  oouU 
it  suryive  from  him. 

(A)  IJac  &  Walk.  1. 

(t)  1  Rubs.  Jk  My.  639. 
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for  their  lires,  and  to  the  survivor  for  life,  and  after  their    chap,  xux. 
decease  upon  trust  to  transfer  and  pay  the  same  to  E. 
(son  of  B.)  and  P.  (son  of  C);  and  in  case  E.  or  F.  should 
happen  to  die  before  his  share  of  the  trust-moneys  should 
beccme  payable^  mthout  leaving  issue  of  his  hody^  then  his 
share  to  go  to  the  survivor ;  and  in  case  hoik  should  die 
before  their  shares  should  become  payable  without  leaving 
issue,  then  over.     E.  and  F.  both  died  in  the  testator's 
lifetime  without  issue.     It  was  contended,  that  the  event 
intended  to  be  provided  against  was  the  death  of  the 
legatees  after  the  testator's  decease,  until  which  event 
they  could  not  with   propriety  be   said  to  have  any 
*'  shar^ ''  in  the  property ;  but  Sir  J.  Leach^  M.  R.,  held, 
that  the  case  of  WiUing  v.  Bain  was  applicable,  and  ac- 
cordingly that  the  ulterior  bequest  took  effect,  notwith- 
standing the  death  of  the  legatees  in  the  testator's 
lifetime. 

It  seems,  however,  that  where  the  objects  of  gift  in  oiftorermcMe 
the  clause  in  question  are  the  executors  or  administra-  euton  or  wS^^ 
tors,  or  personal  representatives  of  the  deceased  legatee,  ^^S^^^uTi^re. 
such  clause  is  considered  as  merely  shewing  that  the  ■^*^^••• 
legacy  is  to  be  vested  immediately  on  the  testator's  decease, 
notwithstanding  the  subsequent  death  of  the  l^atee  before 
the  period  of  distribution  or  payment,  and  not  as  indi- 
cating an  intention  to  substitute  as  objects  of  gift  the  re- 
presentatives of  those  who  die  in  the  testator's  lifetime. 

Thus,  in  the  case  of  Bone  v.  Cook  (Xr),  where  a  testator 
bequeathed  the  residue  of  his  estate,  at  the  death  of  his 
wife,  equally  between  four  persons,  and  then  provided,  that 
in  case  of  the  death  of  any  of  the  legatees  before  their 
legacies  should  become  payable,  then  that  the  legacy  of 
each  BO  dying  should  go  to  his,  her,  or  their  children;  and 

{h)  M'Clel.  168. 
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in  case  of  such  decease  of  any  of  the  said  legatees  withotd 
having  a  child  or  children^  the  legacy  of  him  or  her  so  dying 
should  goto  his  or  her  ejpecutors  or  administrators.  It  waa 
held,  that  the  share  of  one  of  the  legatees  who  died  in  the 
testator's  lifetime  unmarried,  lapsed,  thoagh  it  was  ad- 
mitted,  that  if  she  had  left  a  child,  such  child  would  hate 
been  entitled  under  the  previous  clause. 
Gifttopertonai  So,  iu  the  casc  of  Corbjfn  y.  French  {T)^  where  a  testator 
]3  lubfftita^^  bequeathed  the  residue  of  his  estate  to  his  wife  for  liib, 

and  at  her  decease  gave  (among  other  l^acies)  one  to 
each  of  the  children  of  E.,  or  their  representatives  or  re- 
presentative;  Sir  R.  P.  Arden^  M.  R^  was  of  opinioii, 
that  by  the  death  of  one  of  the  children  in  the  testator's 
lifetime  the  legacy  lapsed,  on  the  ground  that  a  testator 
must  be  supposed  to  contemplate  that  his  legatees  will 
survive  him. 

Again,  in  the  case  of  Tidwdl  v.  Arid{m)j  where  a  tes- 
tator, after  bequeathing  several  legacies,  directed  that  they 
should  be  paid  ^^  in  one  whole  year  after  his  decease,  or  to 
their  several  and  respective  heirs^^  Sir  J.  Leack,  M.  &, 
held,  that  one  of  the  legacies  £uled  by  the  death  of  the 
legatee  in  the  testator's  lifetime,  the  intention  being  that 
the  legacies  should  be  paid  to  the  representatives  if  they 
died  within  the  year. 

It  is  proper  to  remind  the  reader,  in  connecti<m  with 
the  three  last  cases,  that  in  several  instances  the  words 
'^  representatives"  and  '*  heirs^"  when  applied  to  posonatty, 
and  even  the  words  **  executors  or  administrators,"  have 
been  held  to  be  synonymous  with  ne^d  of  kin{jii)\  but 
perhaps  this  does  not  much  weaken  the  special  ground  to 
which  these  cases  have  been  referred. 


(/)  ^  Yes.  418.        (m)  3  Madd.  403.   And  see  ToU  t.  CUtrU^  1  Bear.  100. 

(»)  Ante,  pp.  22, 39. 
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And  here  it  may  be  noticed,  that  a  bequest  to  the  next  cha».  xlix. 
of  kin  of  a  married  woman,  in  the  event  of  her  dyimF  in  p"^  J^  ®^  "*- 

*      ^  terast  of  mir* 

the  lifetime  of  her  husband,  has  been  viewed  in  much  n«^  ^T*ii^ 

cate  of  deBth, 

the  same  light  as  a  bequest  to  heirs  or  executors  and  ad-  to  her  next  of 

kin* 

ministiators ;  namely,  as  being  intended  merely  to  apply 
to  the  event  of  the  legatee  dying  in  the  lifetime  of  her 
husband,  after  having  survived  the  testator,  and  not  to 
prevent  lapse  in  the  event  of  the  legatee  dying  under 
similar  circumstances  in  the  testators  lifetime. 

Thus,  where  (o)  a  testator  bequeathed  to  trustees 
£10,000,  to  be  invested  in  stock,  in  trust  for  A.,  a  mar- 
ried woman,  during  the  joint  lives  of  herself  and  her  hus- 
band, and,  in  case  she  survived  him,  to  her  absolutely ; 
but,  if  she  did  not  survive  him,  to  such  person  as  she 
should  by  wiU  appoint,  and,  in  default  of  appointment,  to 
her  next  of  kin,  exclusive  of  her  husband :  A.  died  in  the 
lifetime  of  her  husband  and  the  testator ;  and  it  was  held 
that  the  legacy  lapsed. 

Where,  too,  there  is  a  devise  or  bequest  to  a  class  of  whether  cuid- 
objects  who  are  to  be  ascertained  at  the  testator^s  death,  ^^Jdait^  or 
or  at  some  period  subsequent  to  it,  with  a  substitution  of  the  bmeAt  of 
the  children  of  objects  who  should  happen  to  be  deceased  ^I^ISim.'^* 
at  the  period  of  distribution,  and  it  happens  that  some 
individual  of  the   class  was   dead  when    the  will  was 
made,  it  is  not  too  readily  to  be  concluded  from  the  pre- 
ceding authorities  that  the  clause  in  question  lets  in  the 
children  of  such  pre-deceased  person ;  for  in  several  such 
cases  it  has  been  construed  strictly  as  a  clause  of  substi- 
tution, and  therefore  as  not  comprehending  the  children 
of  any  who  could  not  in  any  possible  event  have  been       . 
objects  of  the  original  gift. 

Thus,  in  the  case  of  Ckmtopherson  v.  Nat/lor  {p)^  where 

(o)  Baker  v.  ffatihiay,  3  Russ.  340.  (p)  1  Mer.  320. 
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CHAP.  xLix.  a  testator  bequeathed  to  '*  each  and  every  of  the  child  and 
children  of  my  brother  and  sisters  A.,  B^  C.  and  D^ 
which  shall  be  living  at  the  time  of  my  decease,  except 
my  nephew  F."  (for  whom  he  had  already  provided);  *^6ut 
if  any  child  or  children  of  my  said  brother  and  sisters^  or 
^^y  of  thenif  (besides  the  said  F.  my  nephew),  ^Aiiff  happen 
to  die  in  my  lifetime ''  and  leave  issue  living  at  his  or 


Chudren  of  ob-  deceose^  **  then  and  in  snch  case  the  legacy  or  l^acies 
date  of  wfli  ex.  hereby  intended  for  such  child  or  children  so  dying  shall 

be  npon  trust  for,  and  I  give  and  bequeath  the  same  to, 
his,  her,  or  their  issue,  such  issue  taking  only  the  legacj 
or  legacies  which  his,  her,  or  their  parents  or  paroit 
would  have  been  entitled  to  if  living  at  my  decease.**  It 
was  contended,  that  the  expression  ^^  shall  die  in  my  life- 
time," though  literally  applicable  only  to  futwre  death, 
might  be  held  to  embrace  the  children  who  were  dead  at 
the  time  of  making  the  wiU,  by  analogy  to  those  cases 
in  which  a  gift  to  children  **to  be  begotten  **  had  heea 
held  to  include  children  previously  bom(9');  but  Sir  W. 
Grants  M.  R.,  observed,  that  the  question  did  not  depend 
upon  these  words,  which,  though  according  to  strict  con- 
struction importing  futurity,  might  have  been  understood  as 
speaking  of  the  event  at  whatever  time  it  might  happ^. 
^*  The  nephews  and  nieces,"  said  his  Honor,  *'  are»  here» 
the  primary  legatees ;  nothing  whatever  is  given  to  their 
issue,  except  in  the  way  of  substitution.  In  order  to 
claim,  therefore,  under  the  will,  these  substituted  l^stees 
must  point  out  the  original  legatees  in  whose  place  thej 
demand  to  stand.  But,  of  the  hephews  and  nieces  of  the 
testator,  none  could  have  taken  besides  those  who  were 
living  at  the  date  of  the  will.  The  issue  of  those  who 
were  dead  at  that  time  can  consequently  shew  no  object 

(q)  Ante,  p.  101. 
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of  substitution ;  and  to  give  them  original  legacies  wonld    cbaf.  xlix. 
be,  in  effect,  to  make  a  new  will  for  the  testator." 

So»  in  the  case  oi  Butter  t.  Ofnmaney{r)y  where  a  tes- 
tator bequeathed  the  residue  of  his  estate  after  the  death 
of  his  wife  and  brother  Joseph,  to  be  equally  divided 
between  the  children  of  his  said  brother  and  his  late  sister 
Bettj  and  late  brother  Jacob,  who  should  be  then  living, 
in  equal  shares ;  and  as  to  such  of  them  as  should  be  then 
deadj  leaving  a  child  or  children,  such  child  or  children 
were  to  be  and  stand  in  the  place  or  places  of  his,  her,  or 
their  parent  or  parents ;  Sir  L.  ShadweUj  Y .  C,  held,  that 
the  children  of  the  testator's  brother  Jacob  who  died  in 
the  testator's  lifetime  {and  who  were  also  dead  at  the  date 
of  the  will)  were  not  entitled  to  any  share  of  the  residue. 

Again,  in  the  case  of  Waugh  v.  Waugh  (^),  where  a  tes-  children  of  ob- 
tator  bequeathed  £5000,  three  per  cent  consols,  to  his  ex-  ^  or  wm  ex- 
ecutors, upon  trust  to  pay  the  dividends  arising  therefrom  ^°^'^' 
to  his  nephew  J.  during  his  life ;  and  (in  a  certain  event 
which  happened)  as  to  the  principal,  in  trust  for  all  the 
brothers  and  sisters  of  the  said  J.  who  should  be  living 
at  the  time  of  his  death,  and  the  children  then  living  of  any 
of  his  brothers  and  sisters  who  shotdd  have  previously  de^ 
parted  this  life,  equally  to  be  divided  among  such  brothers 
and  sisters  and  children;  but  so  nevertheless  that  the 
children  of  such  deceased  brother  and  sister  should  take 
only  the  share  which  their  parent  would  have  taken  if 
living,  which  should  be  equally  divided  among  such 
children.  At  the  date  of  the  will  one  of  J.'s  brothers 
was  dead,  leaving  a  daughter,  to  whom  the  testator  gave 
a  legacy,  describing  her  as  the  daughter  of  his  late  nephew 
A.  The  question  was,  whether  this  great  niece  was  en- 
titled to  share  in  the  legacy  of  £6000  stock.     Sir  J. 

(r)  4  R1180.  70.  (f)  2  MyL  &  Keen,  41. 
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cHAF.  XI.CT.  Leachy  M.  R.,  decided  against  her  daim,  obserying,  that 
the  words  used  in  the  first  part  of  the  beqnest  would 
comprise  the  claimant;  but  by  the  subsequent  pari  of  tiie 
gift  it  was  expressed,  that  the  children  of  a  deceased 
brother  of  J.  were  to  take  only  the  share  which  their 
parent  would  have  taken  if  liying,  by  which  was  to  be 
understood,  would  have  taken  under  that  bequest  if  Uyiog ; 
and  the  parent  of  E.,  being  dead  at  the  time  of  making 
the  will,  could  have  taken  nothing  under  that  bequest. 

Of  this  case.  Sir  L.  ShadweU^  Y.  C.(Q,  has  obserred, 
that  he  thought  the  decision  might  have  been  supported, 
on  the  ground  that  the  testator,  by  making  a  separate 
provision  for  the  daughter,  had  shewn  an  intention  to  ex- 
clude her  from  any  share  of  the  £5000. 
Children  of  ob-  So,  in  the  casc  of  Ned  Y.  CaUow  (u),  where  a  testator 
dito  of  wiu  ex-  bequeathed  one  sixth  of  his  residuary  estate  to  the  childiea 

of  his  late  sister  Jane  equally,  and  in  case  any  such  child 
or  children  should  die  under  twenty-one  leaving  issue,  their 
shares  to  be  paid  to  such  issue ;  and  if  any  such  diild  or 
children  should  die  under  twenty-one  and  leave  no  issue, 
'  then  the  share  of  him  or  her  so  dying  to  go  to  the  survivoiSi 
and  the  issue  of  such  of  the  deceased  children  as  should 
have  died  so  leaving  issue  as  aforesaid  (such  issue  to  take 
no  greater  share  than  his,  her,  or  their  parent,  or  respective 
parents  would  have  been  entitled  to  if  living) ;  and  as  to 
one  other  sixth,  in  trust  for  the  testator's  sister  Mary  C. 
for  life,  and  after  her  decease,  in  trust  for  her  istue^  to  be 
payable  at  the  like  times  and  with  the  like  benefit  of  sur- 
vivorship, and  in  like  manner  as  was  therdnbefore  ex- 
pressed concerning  the  sixth  part  thereinbefore  giv^n  to 
the  children  of  the  testator's  sister  Jane ;  and  in  case  the 
testator's  sister  Mary  should   depart  this  life  without 

(I)  6  Sim.  332.  (»)  9  Sim.  972. 
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leaving  issue  of  her  body,  or  leaving  any  they  should  die  cgAF.xi.ii:. 
under  twenty-one  and  should  leave  no  issue,  then  over. 
A  child  of  Mary  C.  WBa  dead  at  the  date  of  the  will  (^), 
leaving  a  child ;  and  Sir  L.  ShadiveB^  V.  C,  held,  that 
this  grandchild  of  Mary  C.  vfas  not  entitled ;  for  that, 
under  the  trusts  declared  of  the  share  of  the  testator's 
sister  Jane  (to  which  reference  was  here  made),  no  grand* 
child  could  take  except  by  way  of  substitution  for  its 
parent,  and  as  the  grandchild's  mother  never  could  have 
become  entitled  to  take,  her  claim  could  not  be  sustained. 

So,  in  the  case  of  6fray  v.  Gorman  ( y),  where  the  tes- 
tator gave  the  residue  of  his  real  and  personal  estate  to 
his  wife  E.  for  life,  and  at  her  decease  to  be  equally  divided 
between  the  brotherE(  and  sisters  of  his  wife  E.;  and  in 
case  any  or  either  of  them  should  be  dead  at  the  time  of 
the  decease  of  E.,  leaving  issue,  then  such  issue  to  stand 
in  the  place  of  their  respective  parent  or  parents.  The 
question  was,  whether  the  issue  of  a  brother  of  E.,  who  was 
dead  at  the  date  of  the  will,  were  entitled.  Sir  J.  Wigramj 
y.C,  after  a  full  examination  of  the  cases,  held,  that  they 
were  not;  his  Honor  considering  that  the  word  **  them" 
in  the  second  clause  rderred  to  the  brothers  and  sisters 
described  in  the  first,  which  clearly  did  not  extend  to  a 
brother  or  sister  previously  dead  {z). 

It  vrill  be  observed,  that,  in  the  five  preceding  cases,  SugffBtted  dis- 
the  person  whose  children  it  was  attempted  to  bring  within  deoeM  is  after 
the  compass  of  the  clause  in  question  was  dead  at  the  date 
of  the  will,  and  could  not  possibly  have  been  an  object  of 
the  primary  bequest;  and  it  does  not  follow  that  the  same 


(jk)  It  does  not  appear  whether  children  of  such  of  the  brothers  and 

the  deceased  child  had  attained  ma-  sisters  of  £.  as  sorriyed  the  testator, 

jority.  uid  afterwards  died  ia  the  lifetime 

{y)  7  Jurist,  275.  of  £.,  were  entitled ;  as  to  which 

{»)  It  was  also  held,  that  the  indeed  there  conld  be  no  doubt. 
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CHAP.  ZLIX. 


Case  of  Thom- 
hill  w.  TAorm- 
hill  ovemiled. 


constraction  would  have  obtained,  if  such  person  had  been 
then  living,  and  had  subsequently  died  in  the  testator's 
lifetime.  There  is,  however,  not  wanting  a  case  even  of 
this  kind.  Thus,  in  ThomhiU  t.  Thomhill  (a),  where  a 
testator  directed  that  a  certain  estate,  which  by  his  mar- 
riage settlement .  he  had  settled  on  his  wife  for  life,  and 
another  estate,  which  he  had  devised  to  her  for  her 
life,  should  be  sold  at  her  decease,  and  the  money  arising 
therefrom  equally  divided  among  his  nephews  and  nieces, 
the  children  of  such  of  them  as  should  be  then  dead  stamUng 
in  the  place  of  their  father  and  mother  deceased.  The  ques- 
tion was,  whether  the  children  of  such  of  the  nephevrs 
and  nieces  as  died  in  the  testator's  lifetime  were  entitled 
Sir  e/1  Leach^  V.  C,  decided  in  the  negative ;  his  Honor 
being  of  opinion,  that  the  latter  clause  applied  to  the 
children  of  such  of  the  nephews  and  nieces  only  as  died 
after  the  testator,  and  before  the  wife. 

The  case  of  Thomhill  v.  I%omhill,  however,  has  been 
much  disapproved  of,  as  applying  a  veiy  harsh  and  rigid  rule 
of  construction  to  testamentary  provisions  for  children;  and 
its  authority  was  unequivocally  denied  in  the  recent  case 
of  Smith  V.  Smith  (i),  where  a  testator  gave  his  residnaiy 
estate  to  trustees,  in  trust  for  his  wife  for  life,  and  after 
her  death,  to  divide  it  amongst  all  his  children  who  might 


(a)  4  Madd.  377.  Whether  the 
nephews  and  nieces  were  in  existence 
at  the  date  of  the  will  is  not  stated. 

(h)  8  Sim.  368.  The  case  of 
Thamhia  y.  Thamhitt,  b  said  to 
haye  heen  oyermled  hy  Sir  C  C, 
PeppBy  M.  R.,  in  the  preyious  case 
oiCoUtMY.Johnsony  8  Sim.  366,  n. ; 
hut  as  the  hequest  in  that  case  was 
to  the  nephews  and  nieces  nomina- 
tim,  and  not  as  a  class,  its  authority 
/>n  the  point  is  much  less  conclusiye 


than  the  case  of  Smkk  v.  Smkk^ 
stated  in  the  text.  The  writer,  how- 
eyer,  distrusts  his  own  impreanooi 
on  this  point ;  as,  since  the  preoedh^ 
remark  was  written,  he  finds  the  cms 
referred  to  hy  Sir  i;.  Skadmti^  9 
Sim.  660,  as  one  which  presented 
much  greater  difficulty  than  the 
case  then  before  the  Court,  {Jarm 
y.  Pcndy  poet,  p.  686} ;  thoqgb  on 
what  ground  his  Honor  airiyed  at 
this  conclusion  does  not  ^pear. 
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be  then  living ;  the  shares  of  such  of  them  as  should  then    chap,  xhx. 

have  attained  twenty-one,  to  be  paid  to  them  within  three 

months  after  his  wife's  death,  and  the  shares  of  others,  on 

their  attaining  twenty-one,  or  to  the  surriyors  of  them,  in 

case  of  the  death  of  any  of  them  in  his  wife's  lifetime,  and 

without  leaving  issue.   Providedy  that  if  any  of  his  children 

who  shofdd  die  in  his  wife's  lifetime  should  have  left  issue^ 

such  issue  should  have  such  share  or  shares  as  his,  her,  or 

their  parent  or  parents  would  have  been  entitled  to  if 

living.     The  testator's  wife  survived  him.     One  of  his 

children  who  was  living  at  the  date  of  his  vnll  died  in 

his  lifetime,  leaving  issue,  who  survived  the  testator  and 

his  widow;  and  it  was  held,  that  such  issue  were  entitled 

to  a  share  of  the  residue.     Sir  L.  Shadwdl,  V.  C,  said, 

^'  I  think  that  the  decision  in  ThomhiU  v.  ThomhiU  is 

wrong." 

Where,  however,  the  children  of  the  deceased  person  Distinction 
found  their  claim  not  on  a  mere  clause  of  substitution,  of  deceued 

«j  iix*         *i  ii         **i*  Ai  ^rlW'in  under 

but  on  a  substantive,  independent,  original  gift,  compre-  ongiui  gift. 
bending  them  concurrently  with  another  class  of  objects, 
the  doctrine  of  the  preceding  cases  does  not  apply,  and 
the  gift  will  extend  to  the  children  of  persons  who  were 
dead  when  the  will  was  made. 

Thus,  in  the  recent  case  of  Tytherleiyh  v.  Harbin  ((?), 
where  a  testator  devised  a  certain  estate  to  trustees  in 
trust  for  Robert  Tytherleigh  for  life,  and  after  his  de- 
cease, in  trust  to  convey  the  same  ^^  unto  or  amongst  all 
and  every  and  such  one  or  more  of  the  child  or  children 
of  the  said  Robert  Tytherleigh  who  shall  be  living  at  the 
time  of  his  decease,  and  the  issue  of  such  of  them  as  shall 
be  then  dead  leaving  issue,  such  issue  to  take  equally  be- 
tween them  the  share  only  which  their  parent  would  have 
been  entitled  to  if  then  living."     The  question  was,  whe- 

(c)  6  Sim.  329. 
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CHAP.  xLiT.  ther  the  issue  of  a  child  of  Robert  Tytherleigh,  who  was 
dead  at  the  date  of  the  will,  were  included  in  the  deTise. 
It  was  contended,  on  the  authority  of  ChrisUipherwon  t. 
Nayhyr^  ThamhillY.  ThomhiU^  and  Waugh  v.  Waugk^  that 
they  were  not  entitled ;  but  Sir  X.  ShadwdL,  V .  C^  decided 
that  the  gift  included  these  objects.  ^  In  this  caae,"  said 
his  Honor,  ^*  there  is  an  original  substantiye  gift  to  the  child 
or  children  of  Robert  Tytherleigh  liying  at  the  time  of 
his  decease,  and  the  issue  of  such  of  them  as  should  be 
then  dead  leaving  issue;  and  I  think  that  the  word  ^  them ' 
means  nothing  more  than  ^  child  or  children/  This  case, 
therefore,  differs  from  the  first  three  cases  cited  for  the 

Chndren  of      plaintiffs.    The  testator  then  says :  *  Such  issue  to  take, 

deceased  objects  '' 

allowed  to  par-  betwceu  Or  amougst  them,  the  share  only  which  their 

ticipate. 

parent  or  parents  would  have  been  entitled  to,  if  then 
living.'  These  words  were  necessaiy  in  order  to  shew 
what  share  the  issue  of  a  deceased  child  were  to  take 
amongst  them;  for,  if  there  had  been  two  sorviving 
children,  and  ten  children  of  a  deceased  child,  and  those 
words  had  not  been  used,  there  might  have  been  a 
question  whether  each  of  the  ten  grandchildren  was 
not  entitled  to  an  equal  share  with  the  two  surviving 
children/' 

So,  in  the  case  of  Clay  v.  Penntngtan  (</),  where  a  tes- 
tator in  a  certain  event  bequeathed  a  residuary  fund  unto 
the  children  of  his  brother  B.  and  their  lawful  issm,  in 
equal  shares  and  proportions,  or  unto  such  of  them  as 
should  prove  their  right,  to  the  satis&ction  of  the  trustees; 
vrithin  two  years  after  notice  thereof,  to  be  inserted  in  the 
London  Gazette.  Some  of  the  children  of  B.  were  dead 
at  the  date  of  the  will ;  and  it  was  held,  that  the  issue  of 
such  children  were  entitled  to  participate  vnth  the  other 
children  and  their  issue,  it  being  considered  that  the  gifl 

id)  7  Sim.  370. 
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included  all  the  descendants  of  the  brother,  without  dis-    cha».  ulix. 
tinction,  who  were  living  at  the  period  in  question. 

Again,  in  the  case  of  Rust  y.  Baker  le)^  where  a  testator  Children  of 
gave  one-mth  part  of  his  residuary  personal  estate  to  let  in. 
A.,  B«,  and  C,  and  all  and  eyerj  other  the  children  of  D., 
and  the  issue  of  such  of  his  children  as  should  have  departed 
this  life.  Long  before  the  date  of  the  will,  D.  had  had  a 
child,  who  went  abroad,  and  had  not  been  heard  of  for 
twenty  years.  It  was  held,  that  he  must  be  presumed  to 
have  been  dead  at  the  date  of  the  will ;  but  neyertheless 
that  his  children  were  entitled  under  the  bequest. 

So,  in  the  case  of  Bell  y.  Beckwith  (^),  where  the  trust 
was  for  all  and  eveiy  the  children  of  J.  B.,  deceased,  to 
be  divided  equally  amongst  them,  and  the  issue  of  such  of 
them  as  should  be  deceased^  share  and  share  alike,  such  issue 
to  be  entitled  to  the  share  of  his,  her,  or  their  deceased 
parents  equally  amongst  them;  Lord  Longdate,  M.  R., 
held,  that  the  bequest  included  a  grandchild  of  J.  B., 
whose  parent  was  dead  when  the  will  was  made;  his 
Lordship  considering  that  the  effect  of  the  latter  words 
was  merely  to  limit  the  amount  of  the  share  to  which  the 
issue  was  entitled,  not  to  shew  that  they  were  to  take 
only  by  way  of  substitution. 

And  even  where  there  is  no  original  and  independent  Didneiination 
gift  to  the  issue,  but  their  claim  is  foimded  on  a  clause  exclude  ciiud. 
apparently  of  mere  substitution,  the  Courts  anxiously  lay 
hold  of  slight  expressions  as  a  ground  for  avoiding  a  con- 
struction, which  in  all  probability  defeats  the  actual  in- 
tention, by  excluding  the  issue  of  a  deceased  child  from 
participation  in  a  general  fiunily  provision. 

Thus»  in  the  case  of  Giles  v.  Giles  {h),  where  a  testator 
bequeathed  the  general  residue  to  trustees,  in  trust  for 

(0)  8  Sim.  443.  {9)  2  Bmr.  306.  (A)  8  Sim.  960. 


686  WORDS  REFERRING  TO   DEATH,  WITH   CONTINGENCT,^ 


all  his  children  living  at  the  decease  of  his  wife  (to 
whom  a  life  interest  had  heen  given)  as  tenants  in  com- 
mon; and  if  any  swJi^  children  or  child  should  be  de- 
ceased before  his  wifcj  and  should  leave  issue^  then  the 
children  of  such  his  son  or  daughter  shonld  he  entitled  to 
the  portion  of  sach  his  son  or  daughter  who  might  be  de- 
ceased before  the  decease  of  his  wife^  upon  their  attaining 
the  age  of  twent j-one  years ;  with  a  proviso,  that,  until 
the  portions  thereby  provided  for  any  of  the  said  childien 
of  his  said  sons  or  daughters  who  might  have  died  before 
their  mother,  should  become  vested,  it  should  be  lawful 
for  his  trustees  to  apply  the  interest  of  the  portion  to 
which  any  such  child  might  be  entitled  in  expectancy 
chflJren  of  for  the  maintenance  of  such  child.  The  testator  at  the 
let  in.  date  of  his  will  had  four  sons  and  one  daughter,  and  he 

had  had  another  daughter,  who  was  then  dead,  leaving 
children,  who  survived  the  testator. 

The  question  v^as,  whether  these  children  were  objects 
of  the  bequest ;  and  Sir  X.  Shadwdl^  Y .  C,  decided  that 
they  were,  considering  that  the  special  language  of  the 
will  authorized  this  conclusion,  without  infiringing  the 
authority  of  the  general  cases  before  stated,  which  had 
been  pressed  upon  him.  The  Y.  C.  relied  particulariy 
on  the  expression  *^  sons  and  daugkters^^  which  he  consi- 
dered to  indicate  that  the  testator  had  the  issue  of  the 
deceased  daughter  in  his  view,  he  having  but  one  daughter 
living  at  the  date  of  the  will,  the  learned  Judge  deeming 
it  more  probable  that  the  plural  word  vra9  used  in  remem- 
brance of  the  child  that  had  been  bom  and  died,  than  in  an- 
ticipation of  a  future  child  to  be  bom,  and  be  a  daughter. 
So,  in  the  case  of  Jarcis  v.  Pond  (t),  where  the  testatrix 
bequeathed  the  residue  of  her  property  to  her  daughter 

(t)  9  Sim.  549. 
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during  her  life,  and  after  her  decease  to  be  divided  among  cba».  ntx. 
such  of  her  sons  and  daughters  as  shonld  be  IiTing  at  the 
time  of  the  decease  of  M.;  and  in  case  of  Ae  decease  of  any 
of  the  teetatrufs  eons  and  daughters^  the  sumving  ehUdrm 
of  any  of  her  sons  and  daughters  to  ha^e  their  father's  or 
moOim^s  part,  to  be  equally  diyided  among  them.  At  the 
date  of  her  will  several  of  the  testatrix's  childrw  were 
dead,  two  of  them  leayii^  issue.  The  testatrix  g^ye  lega- 
cies to  the  surviving  husband  and  widow  of  two  of  her 
deceased  children,  but  not  to  the  children  of  those  who 
left  issue.  Sir  Z.  Shadwdl  held,  that  they  were  entitled  to 
participate  in  the  residue.  The  words  ''  in  case  ci  the  de- 
cease," meant  only  this: — ''  In  case  any  child  or  children 
shall  be  then  alive  who  are  the  issue  of  any  of  my  children 
who  are  then  dead ;"  tiiough  his  Honor  admitted  that  there 
was  some  violence  in  assigning  a  duure  to  the  father  or 
mother,  when  they  never  would  have  taken  auy. 

These  cases,  it  is  conceived,  fully  warrant  the  position  Oenffldoondn- 

■ion  from  pre- 

that,  in  the  absence  of  an  explanatory  context,  a  gift  over,  ceding 
to  take  effect  in  the  event  of  the  prior  devisee  or  l^;atee 
dying  under  certain  circumstances,  applies  to  the  event 
happening  in  the  lifetime  of  the  testator ;  the  prevention  of 
lapse  being,  it  is  conmdered,  one  of  the  purposes  of  such  , 
substituted  gift. 


II.  We  now  proceed  to  examine  the  second  class  of  WheUier  gift 
cases  before  referred  to,  namely,  those  in  which  the  ques-  onbappeningor 
tion  has  been — whether  the  substituted  gift  takes  effect  ^t  to  dnth 
in  the  event  of  the  prior  legatee  dying  subsequently  to  the 
testator's  decease^  under  the  circumstances  prescribed ;  and 
if  so,  then,  whether  at  any  time  subsequently. 

It  is  somewhat  hazardous,  in  the  state  of  the  authorities^ 
to  lay  down  any  general  rule  on  the  subject ;  but  it  will 

VOL.  II.  Y  Y 
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CHAP.  XLIZ. 


CueofAUen 
T*  Farthing, 


.  commohlj  be  found,  it  is  conceiyed,  that  where  the  con- 
text is  silent,  the  words  referring  to  the  death  of  the  prior 
legatee,  in  connexion  with  some  collateral  event,  apply  to 
the  contingency  happening  as  well  €ffter  as  before  the 
death  of  the  testator. 

Thus,  in  the  case  of  AUen  y.  Farthing  {k)y  where  a  tes- 
tator, after  directing  that  a  sum  of  £200,  recently  paid 
to  his  daughter,  should  be  deducted  from  the  amount  of 
any  monies,  or  any  share  of  his  personal  estate  therein- 
after bequeathed  to  her,  or  to  which  she  should  be  enti- 
tled under  and  by  yirtue  of  that  his  will,  proceeded  to  de- 
rise  all  his  real  estate  to  trustees  upon  trust  for  sale,  and 
to  apply  the  monies  to  arise  therefrom  upon  the  trusts 
thereinafter  declared  concerning  his  personal  estate.    The 
testator  then  bequeathed  his  personalty  to  the  same  per- 
sons, upon  trust  to  get  in  and  recoyer  the  same,  and  to  paj 
and  divide  the  same  monies,  estate  and  effects  unto  and 
between  his  son,  John  AUen^  and  his  daughter.  Am 
Smithy  in  equal  moieties,  share  and  share  alike,  the  share 
of  the  daughter  to  be  for  her  separate  use ;  and  in  case  ^ 
the  death  of  either  of  them,  the  said  John  AUen  and  Aim 
Smith  leaving  any  child  or  children  him  or  her  surviting, 
upon  trust  that  .the  said  trustees  should  stand  possessed 
of  the  said  moiety  of  the  said  estate  so  given  to  him  or 
her  the  said  J.  AUen  and  A.  Smith  as  aforesaid,  in  trust 
for  such  child  or  children,  as  and  when  they  should  attain 
twenty-one,  and,  in  the  mean  time,  to  apply  the  income 
for  maintenance ;  and  in  case  of  the  death  of  either  of  them, 
the  said  John  AUen  and  Ann  Smith  leaving  no  isstte  bnc- 
fvUy  begotten,  then  upon  trust,  as  to  the  moiety  of  him  or     . 


{h)  MSS.,  12ih  Nov.  1816.  This 
ease  and  the  decree  thereon  are  stated 
2  Madd.  310 ;  but  without  the  aigu- 
ments  and  judgment^  which  are  ne- 


cenary  to  elucidate  the  piindple  U 
the  decision ;  the  aatbor  has,  how- 
ever,  been  favonred  with  a  note  of 
them  hy  a  friend* 
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her  80  dying,  for  the  survivor  of  them.     The  son  and    chap,  xux. 
daughter  having  survived  the  testator,  claimed  absolute 
interests  in  the  residue,  contending  that  the  several  gifts 
in  favour  of  the  children  and  the  survivor  respectively 
were  intended  to  provide  only  for  the  event  of  the  lega- 
tee's dying  in  the  testator's  lifetime;  and  that  the  terms 
in  which  the  testator  had  directed  the  JS200  to  be  de- 
ducted out  of  his  daughter's  share  aided  this  construction^ 
Sir  J.  Leach^  V.  C,  however,  held,  that  the  testator's  chil- 
dren took  life  interests  only.  He  observed,  that  where  a  tes->  The  emit  of 
tator  refers  to  death  simply,  the  words  are  necessarily  children  held  to 
held  to  mean  death  in  his  (the  testator's)  lifetime,  the  Se/tenator't 
language  expressing  a  contingency,  and  death  generally 
being  not  a  contingent  event  (though  even  then  slight 
circumstances  would  vary  the  construction);  but  in  the 
present  instance  it  was  not  necessary  to  resort  to  such  a 
construction,  the  event  described  being  not  death  simply, 
but  death  leaving  children,  so  that  there  was  a  cl^ar  con- 
tingency expressed,  and  nothing  to  prevent  the  words  from 
having  full  scope.     Although  the  trustees  were  directed  to 
^^pay"  and  ^^ divide"  the  property  between  the  son  and 
daughter,  yet  these  word^  were  to  be  taken  in  connexion 
with  the  subsequent  limitations,  which  cut  down  and  quali- 
fied them;  and  his  Honor  thought  that  the   argument 
founded  on  the  manner  in  which  the  advance  of  j£200 
was  directed  to  be  deducted  out  of  the  daughter's  share 
was  too  weak  and  inconclusive  to  control  the  words. 

So  in  the  case  of  Child  v.  Giblett  (/),  where  a  testator 
bequeathed  the  residue  of  his  estate  to  trustees,  upon 
trust,  after  payment  of  his  debts,  to  divide  the  same  be- 
tween his  two  daughters,  A .  and  jB.,  share  and  share  alike, 


(0  3Myl.&Kee.71. 
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cHAF.  xLix.    to  whom  he  bequeathed  the  same ;  and  in  case  of  the  death 
Gift  oyer  on  A.  of  either,  the  testator  gare  the  whole  to  the  surriyor,  and 

marrying  ( and 

havingchiidren,  in  the  evefU  of  their  marrjfing^  and  having  children^  then  to 
event  tflf  the  child  or  children  of  them,  or  the  sorvivor  of  them,  if 
tor.  thej  should  attain  the  age  of  twenty-one  years,  but  if  not, 


then  among  the  children  of  C«,  share  and  share  alike;  and 
if  only  one  child,  then  the  whole  thereof  to  that  one  child. 
A  •  and  B.  both  survived  the  testator ;  and  the  question  was^ 
whether  they  were  entitled  to  the  property  absolutely, 
or  for  life  only.  Sir  J.  Leach^  M.  R.,  held,  that  they  took 
life  interests  only.  ^*  The  rule  is,"  said  the  learned  Judge, 
'*  that  where  there  is  a  bequest  to  two  persons,  and,  in 
case  of  the  death  of  one  of  them,  to  the  survivor,  the 
words  *  in  case  of  the  death,'  are  to  be  restricted  to  the 
life  of  the  testator ;  but  the  question  is,  whether  the  first 
expression  used  by  this  testator,  to  which  this  rule  would 
apply,  is  not  qualified  by  the  subsequent  words  of  the 
will.  The  testator  cannot  possibly  have  intended  that 
the  children  of  C.  should  take,  in  the  event  of  a  marriage 
of  his  daughters,  and  their  death  without  children  in  his 
lifetime,  and  that  they  should  not  take  in  the  event  of  a 
marriage  of  his  daughters,  and  their  dyiog  without  diil- 
dren  after  his  decease.  That  would  not  be  a  rational 
distinction.  I  am  of  opinion,  therefore,  that  the  general 
rule  is  here  qualified  by  the  subsequent  words  used  by  the 
testator,  and  that  in  the  event  otA.  dying  without  cbildrea 
or  if  she  should  have  children,  and  none  of  them  live  to  at- 
tain the  age  of  twenty-one,  the  children  of  C.  vnll  be  en- 
titled to  the  residuary  property  of  the  testator." 
Effect  where  Somctimcs,  howevcT,  it  happens^  that  a  devise  in  fee 
priM  mry^I  simple  is  followed  by  alternative  limitations  over,  whidi 
e  eren .  collectivcly  providc  for  the  event  of  the  death  of  the 
devisee,  under  all  possible  circumstances.  In  such  a 
case,  we  are,   it  is  said,  compelled  to  read  the   words 
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of  contingency  as  applying  exclusiyely  to  the  happening  chap,  mx^ 
of  the  event  in  the  testator's  lifetime,  in  order  to  avoid 
repugnancy,  inasmuch  as  the  alternative  limitations,  if  not 
80  qualified  and  restricted  in  construction,  would  reduce 
the  prior  devise  in  fee  to  an  estate  for  life.  This  argument 
seems  to  have  prevailed  in  the  case  of  Clayton  v.  Lowe  (m) ; 
where  a  testator  gave  his  residuaiy  real  and  personal 
estate  to  be  equally  divided  between  his  three  grand-chil- 
dren, A.,  B.  and  C,  share  and  share  alike, ybr  ewr;  and  if 
either  of  them  should  happen  to  die  without  chiU  or  children 
lawfully  begotten^  then  he  directed  that  such  part  or  share 
of  the  one  so  dying  should  be  equally  divided  amongst  the 
surviving  brothers  or  sister;  but  if  any  of  his  grand^il- 
dren  should  die  and  leave  child  or  children  lawfully  begotten^ 
that  such  child  or  children  should  have  their  parent's 
share  equally  divided  amongst  them,  share  and  share  alike. 
All  the  grandchildren  survived  the  testator,  and  it  was 
held,  by  the  Court  of  King's  Bench,  on  a  case  from  Chan- 
eery,  that  in  the  events  which  had  happened,  they  took 
estates  in  fee  simple  as  tenants  in  common. 

The  reasons  for  the  conclusion  at  which  the  court  ar-  Remarks  on 
rived  do  not  appear,  but  we  may  presume  them  to  be  in  lawe^  ^' 
consistency  with  the  ailment  (already  noticed),  which 
was  strongly  urged  by  the  veiy  able  counsel  for  the  plain- 
tiffs, namely,  that  the  several  alternative  limitations  would, 
unless  confined  to  the  happening  of  the  event  in  the  tes- 
tator's lifetime,  operate  to  cut  down  the  fee  previously 
devised  to  ui  estate  for  life;  but  the  reasoning,  when 
closely  examined,  is  not  so  conclusive  as  at  first  sight  it 
may  appear.  Why,  it  may  be  asked,  may  not  a  testator 
intend  that  the  estate  of  his  devisee,  though  determinable 
at  all  events  on  his  decease,  should  comprise  the  inherit- 

(m)  6  Bam.  &  Aid.  696. 
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CHAP,  rur.  ance  in  the  mean  time,  which  is  certainly  sometliing 
different  from  an  estate  for  life  (w)?  Besides,  the  devise 
over,  in  Clayton  v.  Lowey  of  the  shares  of  grandchildren 
who  should  die  without  children,  in  favour  of  the  surviving 
grandchildren,  would  not  apply  to,  and  would  therefore 
leave  the  fee  in,  the  last  survivor,  who  might  die  without 
children ;  and  this,  even,  independently  of  the  more  general 
ground  first  suggested,  makes  a  solid  difference  between 
such  a  devise  and  a  mere  estate  for  life.  Whether  the  cer- 
tificate of  the  Court  of  King's  Bench  was  confirmed  by  the 
yice-Chancellor  does  not  appear.  Under  such  circum- 
stances it  would  be  unsafe  to  rely  on  the  case  as  a  de- 
liberate adjudication  in  support  of  so  doubtful  a  principle. 
Distinction  .  At  all  cvcuts,  whcrc  the  gift,  which  precedes  the 
may^^egarded  alternative  gifts  over,  is  not  (as  in  the  last  case)  absolute 
intei^t.  and  unqualified,  but  is  so  framed  as  to  admit  of  its  being, 

without  inconsistency  or  violence,  restricted  to  a  life  in- 
terest, the  ground  for  the  construction  adopted  in  these 
cases  failing,  the  gift  in  question  is  held  to  confer  a  life 
interest  only,  there  being  no  reason  why  the  fullest  scope 
should  not  be  given  to  the  several  alternative  gifts  over. 

As  where  {o)  a  testatrix  bequeathed  to  A.  the  sum  of 
£400,  to  be  vested  in  the  public  funds,  the  interest  whereof 
she  should  receive  when  she  should  attain  twenty-one. 
In  the  event  of  her  decease  aty  beforCy  or  after  the  said  period^ 
the  sum  so  bequeathed  to  be  divided  between  B,  and  (7. 
Lord  LangdaUy  M.  R.,  said  that  the  words  '*  at,  before, 
or  after,''  involved  all  time  present,  past,  and  future,  and 
that  the  only  construction  to  be  put  on  these  words  there- 
fore was,  ^*  in  the  event  of  her  decease,  whenever  that  event 
might  happen." 

(n)  For  instance,  dower  and  car-     the  other, 
tesy  would  attach  to  the  one^  not  to         (o)  Miks  ▼.  CUbnt,  1  Keen,  02. 


TO  WHAt  PEBIOD  THEY   BELATE.  693 


In  all  the  preceding  cases  it  will  be  observedy  that  the  gift    chap. 


ZLIXi 


to  the  person  on  whose  death,  under  the  circumstances  Rule  where 

,  there  is  a  pnor 

described,  the  substituted  gift  was  to  arise,  was  imme*  ufe  or  other  in. 

terest. 

diate,  t.  e.  to  take  effect  in  possession,  so  that  the  court 
was  placed  in  the  altematire  of  construing  the  words 
either  as  applying  exclusiyelj  to  death  in  the  lifetime  of 
the  testator,  or  as  extending  to  death  at  any  time,  the 
will  supplying  no  other  period  to  which  the  words  could 
be  referred:  but  where  the  two  concurrent  or  altematiye 
gifts  are  preceded  by  a  life  or  other  partial  interest,  or 
the  enjoyment  under  them  is  otherwise  postponed,  the 
way  is  *open  to  a  third  construction,  namely,  that  of  ap- 
plying the  words  in  question  to  the  event  of  death  occur- 
ring before  the  period  of  possession  or  distribution.  In 
such  case,  the  original  legatee,  surviying  that  period,  be* 
comes  absolutely  entitled.  An  example  of  this  construe- 
tion  is  afforded  by  the  case  of  Da  Costa  y.  Keir  {p\  where 
a  testator  gave  the  residue  of  his  estate  to  trustees,  upon 
trust  to  pay  the  interest  to  his  wife  for  life,  and  after  her 
decease,  he  gave  the  principal  to  A.  for  her  own  use  and 
benefit ;  but  if  the  said  A.  should  die,  leaving  any  child  or 
children  living  at  her  decease,  then  he  gave  the  residue  to 
her  children;  but  if  she  should  die  without  any  child 
living  at  her  decease,  then  he  gave  the  same  to  B.  and  C. 
equally;  but  if  either  of  them  should  die  before  they 
should  become  entitled  to  receive  the  said  residue,  then 
he  gave  the  whole  to  the  survivor ;  and  if  both  should  die 
in  the  lifetime  of  his  unfe,  then  he  gave  the  said  residue  to 
his  wife.  A.  survived  the  testator  and  his  widow,  and 
therefore  claimed  to  be  entitled  absolutely.  The  legatees 
over  resisted  this  claim,  on  the  ground  that  the  residue  was 
given  to  them  in  the  event  of  A.  dying  vnthout  leaving  a 

(p)  3  Ross.  960. 
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CHAP.  xLOi,  child,  whenever  that  event  should  happen.  Sir  tf.  Leach, 
M.  R.»  coQsidered  thia  constractiou  objectiooftUe,  as  it 
simply  revoked  the  prior  gift  to  A.  (p),  siooe,  by  parity 
of  reafioning,  the  children,  if  any,  living  at  her  deoeaa^ 
would  also  have  been  entitled,  without  regard  to  tiie 
period  of  death;  whereas,  the  testator  i^tellded  the  aabse- 
qnent  gift  to  operate  only  by  way  of  qnalificaiioii  or  ex- 
ception in  particular  events;  and  he  thought  that  the  ulti- 
mate gift  to  the  wife  in  the  event  of  B.  and  C.  dying  in  her 
lifetime,  plainly  indicated  that  the  life  of  the  widow  was 
to  be  the  period  to  which  the  event  of  A.  dying  with  or 
without  children  was  to  be  referred,  and  oonseqnenf  ly  thai 
A.  having  survived,  the  widow  was  absolutely  entitled. 
Contmgency  A  qucstiou  of  this  uaturo  arose  in  the  case  of  Gattand 

Mriodof  distri.  V.  Leonard  (q),  where  a  testator  gave  the  residue  of  his 
"^^°'  personal  estate  to  trustees,  upon  trust  to  place  the 


out  at  interest  during  the  life  of  his  vrife,  and  pay  her 
a  certain  annuity,  and  upon  her  death  to  pay  and  divide 
the  said  trust  monies  unto  and  equally  betweoi  his  two 
daughters,  H.  and  A.  And  in  ease  ftf  the  death  of  Aem 
his  said  daughters^  or  either  of  them,  leamng  a  Mid  or 
ohildren  living,  upon  trust  for  the  children  in  manna 
therein  mentioned;  and  the  testator  dedared  that  the 
children  of  each  of  his  daughters  diould  be  entitled  to  the 
same  share  his,  her,  or  their  mother  would  be  entitied  to, 
if  then  living.  Sir  T.  Plumer,  M.  R.,  held,  that  the  testator 
intended  only  to  substitute  the  children  for  the  mother,  in 
the  event  of  the  decease  of  the  latter  during  the  widoufs 
life,  and  that  the  daughters  who  survived  her  (the  widow) 
became  absolutely  entitled. 
Bemark  on  In  this  casc  the  frame  and  terms  of  the  bequest  shewed 

Leonard!'       that  the  tcstator  contemplated  the  death  of  the  widow  as 

the  period  of  distribution,  and  any  doubt  which  his  pre- 

(p)  L  0.  Ultn  the  life  interest.  (q)  1  Swanai.  161. 
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Tions  expressionfi  may  have  left  on  this  point  is  dispelled  by    chap,  xur. 
the  clause  entitling  the  children  to  the  shares  which  their 
parents,  if  living,  would  have  taken.   A  similar  construction 
prevailed,  partly  on  the  authority  of  Galland  y.  Leanardy  in 
the  more  doubtful  case  of  Home  y.Pillam  (r),  where  a  testa- 
tor bequeathed  to  his  nieces,  C.  and  M.,  the  sum  of  JS2,000 
each,  when  and  if  they  should  attain  their  ages  of  twenty- 
one  years;  and  which  said  legacies  he  gave  to  them  for 
their  sole  and  separate  use,  free  from  the  debts  or  control 
of  their,  or  either  of  their  husbands;  and  in  case  of  the 
death  of  his  said  nieces,  or  either  of  them,  leaving  children, 
or  a  child,  the  testator  bequeathed  the  share  or  shares  of  contingeiicj 
each  of  his  said  nieces  so  dying,  unto  their  or  her  respect-  ^od  or  disuu^ 
ive  children  or  child.     Sir  J.  Leach,  M,  R.,  held,  that  ^*'"***** 
the  nieces  did  not  take  absolute  interests  at  majority;  but 
that  the  bequest  to  them  continued  to  be  liable  to  the 
executory  gift,  on  their  dying,  leaving  children.    Lord 
brougham,  C,  reversed  the  decree,  on  the  ground,  that  the 
construction  adopted  by  the  Court  below,  was  irreconcil- 
able with  the  authorities,  especially  those  cases  in  which 
words,  referring  to  death  generally,  had  been  held  to  be 
restricted  to  death  occurring  in  the  lifetime  of  the  prior 
legatee  for  life  (s);  and  he  adduced  the  case  of  GaUand  v. 
Leonard,  as  an  authority  precisely  in  point.   His  Lordship 
also  dwelt  on  the  inconvenience  of  holding  the  absolute 
vesting  to  be  suspended  during  the  life  of  the  legatee, 
which  was  a  construction  the  Court  could  never  adopt  but 
from  necessity ;  and  he  considered  that,  in  the  present  in- 
stance, such  a  construction  would  have  the  effect  of  defeat- 
ing the  testator's  intention,  which,  evidently  was,  that  at 
the  age  of  twenty-one  the  legacies  should  become  abso- 
lutely vested. 

(r)  2  My.  &  K.  16.  (#)  Vide  ante,  p.  064. 
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CHAP.  ZLtX. 


It  is  obseryable,  that  Lord  Brougham^  in  his  remarks  on 
Remark  on  Ld.  Hervejf  v.  M^LauchUfi  {t\  and  that  class  of  cases,  bnt  Teiy 
jadgment  in  faintlj  adverts  to  the  fact,  that,  in  them,  the  gift  over  was 
lant.  in  case  of  death  simpliciter,  and  in  the  will  before  bim»  it 

was  in  case  of  death  in  conneaion  with  a  collateral  event 
{i.  e.  leaving  children),  which  forms  a  most  material  dis- 
tinction, and  excludes  from  the  latter  case  mnch  of  the 
reasoning  adopted  bj  his  Lordship,  from  the  cited  autho- 
rities. The  point  which  he  had  to  decide  was  certainlj 
one  of  great  difficulty. 
Word  <«  pay.         And  here  it  will  be  convenient  to  notice  the  frequently 

able^oocurting  .  •    .      i?  x        x*  •   •  xi_  j  « 

in  gift  over,       occumng  pomt  of  construction  arismg  on  the  word  ^  pay- 

whether  it  refers      i  i     9>   •  v  xi.     ^  n        •  x  ^       j  • 

to  majority  or  able,    m  such  a  casc  as  the  following: — ^A  money  rand  is 
^tnbution^      givcn  to  a  person  for  life,  and,  after  his  decease,  to  his 

children  at  majority  or  marriage,  with  a  gift  over  in  the 
event  of  any  of  the  objects  dying  before  their  shares  become 
payable.  In  such  cases  it  becomes  a  question  whether  the 
word  **  payable  "  is  to  be  considered  as  referring  to  the  €ye 
or  marriage,  (or  any  other  such  circumstance  affecting  the 
personal  situation  of  the  Ic^tee),  on  the  arrival  or  bappen- 
ing  of  which  the  shares  are  made  **  payable,"  or  to  the 
actual  period  of  distribution;  in  other  words,  whether  the 
shares  vest  absolutely  at  the  majority  or  marriage  of  the 
legatees,  in  the  lifetime  of  the  legatee  for  life;  or  whetiier 
the  vesting  is  postponed  to  the  period  of  such  majority  or 
marriage,  and  the  death  of  the  legatee  for  life.  As  the  latt^ 
construction  exposes  the  Ic^tees  to  the  risk  of  losing  the 
testator^s  provision  in  the  event  of  their  dying  in  the  life- 
time of  the  legatee  for  life,  although  they  may  have  reached 
adult  or  even  advanced  age,  and  may  have  left  descendants, 
however  numerous,  the  Courts  have  strongly  inclined  to 
hold  the  word  **  payable  "  to  refer  to  the  majority  or  mar- 

(0  1  Pri.  264. 
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riage  of  the  legatees,  especially  if  the  testator  stood  to-    chap,  xlix. 
wards  the  legatees  in  the  parental  relation. 

And  where  (as  often  happens)  the  question  has  arisen 
nnder  marriage  settlements  (u),  the  leaning  to  this  con- 
struction is  strongly  aided  by  the  occasion  and  design  of 
the  instrument,  whose  primary  object  obviously  is,  to  se- 
cure a  provision  for  the  issue  of  the  marriage.  In  wills, 
the  point,  like  all  others,  depends  solely  upon  the  intention 
to  be  collected  from  the  context;  and  the  cases  will  be 
found  to  present  instances  of  the  vesting  being  held  to  take 
place  at  majority,  or  at  majority  or  marriage  (as  the  case 
maybe),  in  the  lifetime  of  the  legatee  for  life,  or  to  be  further 
suspended  until  the  period  of  actual  distribution,  according 
as  the  language  of  the  will  was  deemed  to  admit  or  to  ex- 
clude the  more  eligible  and  convenient  construction. 

Thus,  in  the  case  of  Hallifax  v.  Wilson  {^)j  where  a  tes-  word  ''py- 
tator  gave  to  trustees  all  his  estate  and  effects,  upon  trust  to  mijoritj, 
to  lay  out  the  proceeds  thereof,  after  payment  of  debts,  of  d^Sb^n. 
upon  security,  and  pay  the  interest  to  his  mother,  R.  M., 
for  life;  and  after  her  decease,  upon  trust  to  pay  and  trans- 
fer the  said  trust  monies  unto  and  among  his  four  nephew 
and  nieces ;  their  respective  shares,  with  the  accumulated 
interest,  to  be  paid  or  transferred  to  them  at  their  respect- 
ive ages  of  twenty-one  years;  and  in  case  any  of  his  said 
nephew  and  nieces  should  happen  to  die  before  his,  her,  or 
their  share  or  shares  in  the  said  trust  monies  and  premises 
should  hecome  payadle,  then  the  testator  directed  that  the 
share  or  shares  of  him,  her,  or  them  so  dying,  should  go  or 
be  paid  to  the  survivors  or  survivor;  and  in  case  of  the 


(u)  Emperor  v.  Holfe,  1  Yes.  sen.  y.  Burdetty  Id.  428 ;  Howgraw  v.  Car^ 

208;   Woodcock  v.  Duke  of  Doruiy  3  fter,  3  Yes.  &  B.  79;  PerfwA  v.  Lwd 

B.  C.  C.  569;  H<^  v.  Lwrd  di/den,  Cursony  5  Madd.  422. 

6  Yes.  499;  Schenek  v.  Legh,  (which  (x)  16  Yes.  168. 
is  a  leading  case),  9  Yes.  300;  Powie 
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death  of  all  his  said  nephew  and  nieces  before  the  said 
trust  monies  should  become  payable^  the  testator  gave  the 
same  to  his  trustees,  share  and  share  alike.  The  question 
was,  as  to  the  destination  of  the  share  of  the  nephew,  who 
attained  twenty-one,  and  died  in  the  lifetime  of  the  testa- 
tor's mother.  Sir  William  Grants  M.  R.,  held,  that  the 
share  in  question  Tested  absolutely  at  majority.  **  The  tes- 
tator," he  observed,  "  has  used  the  word  *  payable,*  a  word 
of  ambiguous  import;  in  one  sense,and  with  reference  to  the 
capacity  of  the  persons  to  take,  he  had  just  b^ore  declared, 
that  the  age  of  twenty-one  was  the  period  at  which  their 
shares  were  to  be  payable:  in  another  sense,  with  reference 
to  the  interest  of  the  tenant  for  life,  they  would  not  be 
payable  until  her  death;  but  then  it  is  with  the  direction 
to  pay  at  the  age  of  twenty-one,  that  the  bequest  orer  is 
immediately  connected;  and  it  is  to  that  period  of  payment, 
as  it  seems  to  me,  that  the  subsequent  words  are  most 
naturally  to  be  referred.  '  The  declaration,  that  the  shar^ 
should  be  paid  at  the  age  of  twenty-one,  naturally  led  the 
testator  to  consider,  what  was  to  become  of  the  shares  of 
those  who  should  not  live  to  attain  that  age;  and  there 
he  adds  the  direction,  that  the  shares  should  go  over.  I 
think  it  is  no  strain  to  understand  him  as  adverting  merely 
to  the  age  of  twenty-one,  which  he  had  just  before  appointed 
as  the  period  of  payment." 

So^  in  the  case  of  Walker  v.  Main  (y),  where  a  testator 

devised  real  estate  to  his  wife  for  life,  and,  after  her  decease, 

to  a  trustee  upon  trust  for  sale,  and  directed  the  produce 

to  be  distributed  among  his  children  and  grandchildren  in 

Word«<paya.    the  followiniT  manner: — He  first  irave  to  several  of  his 

majority,  not  to  grandchildren  £2Q  each,  to  be  paid  on  their  attaining  the 

boti^.  age  of  twenty-one  years,  or  marrying;  and,  after  bequeath- 


es^) 1  Jac.  &  WaUL.  1. 
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ing  other  legacies,  gave  to  his  four  children  the  residue  of  chap.  xi.«, 
the  money  arising  from  the  sale,  to  be  equally  divided  be- 
tween them,  by  his  trustee,  as  soon  as  each  of  them  should 
attain  to  their  respective  age  or  ages  of  twenty-one  years; 
but  upon  marriage,  whether  of  age  or  not,  each  of  their 
receipts  should  be  a  sufficient  discharge.  But  if  any  or 
either  of  his  said  children  or  grandchildren  should  happen 
to  die  before  the  time  of  such  l^acy  becoming  due  and 
pa^aUef  then  the  testator  gave  the  share  of  such  child  or 
children  or  grandchildren,  so  dying,  unto  and  among  those 
that  should  be  then  living.  Two  of  the  grandchildren 
attained  twenty-one,  and  married,  and  died  in  the  lifetime 
of  the  widow;  and  Sir  T,  Plumer^  M.  R.,  on  the  authority 
of  the  cited  cases,  and  especially  of  Sir  W.  Grants  decision 
in  Schenck  v.  Legh  {z)y  held,  that  the  shares  vested  abso- 
lutely at  twenty-one  or  marriage,  in  the  lifetime  of  the 
prior  cestui  que  trust. 

On  the  other  hand,  in  the  subsequent  case  of  Bright  v.  Word  "w- 
Howe  (fl),  where  a  testatrix,  by  virtue  of  a  power,  ap-  to  period  of 

distnDiitioii* 

pointed  the  reversion  of  a  sum  of  £2000,  in  which  she 
and  her  husband  had  life  interests,  to  trustees,  upon 
trust  for  her  daughter  M.  or  any  other  children  she 
might  thereafter  have  by  her  husband  J.,  to  be  equally 
divided  between  them ;  but  it  wa£  her  will  that,  in  case 
the  £2000  should  become  payable  before  M.  should 
attain  twenty-one  or  day  of  marriage,  or  before  any  other 
of  her  children,  being  a  son,  should  attain  twenty-one,  or, 
being  a  daughter,  the  same  age,  or  marry,  then  the  trus- 
tees to  invest  the  same,  and  apply  the  interest  of  each 
child's  share  for  maintenance ;  and  when  any  such  chil- 
dren,  being  sons,   should  attain  twenty-one,  or,  being 

(z)  9  Yes.  300.  (a)  3  Myl.  &  Kee.  316. 
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CHAP,  mx.  daughters,  the  like  age  or  day  of  marriage,  upon  trast  to 
pay  them  their  respective  shares  of  the  principal  with 
the  miapplied  interest ;  and  in  case  her  said  daughter  M., 
or  any  other  child  she  might  have  hy  her  husband,  should 
happen  to  die  before  his,  her,  or  their  portion  or  portions 
of  the  said  sum  of  £2000  should  become  payabley  theu 
the  same  should  respectively  go  and  belong  to  the  sur- 
vivors or  survivor  of  them.  The  testatrix  left  three  chil- 
dren,  two  of  whom  died  in  the  lifetime  of  her  husband 
(who,  it  will  be  remembered,  had  a  life  interest  under  the 
settlement)  after  having  attained  twenty-one*  Sir  J. 
Leach,  M.  R.,  while  he  admitted  the  presumption  in 
&vour  of  the  vesting  of  children's  shares  where  the  will 
was  ambiguously  expressed,  yet  considered  that  there 
was  no  ambiguity  here ;  and  that  by  dying  before  the 
portions  became  **  payable,"  the  testatrix  meant  dying  in 
the  lifetime  of  the  husband,  and  consequently  that  the 
shares  of  the  deceased  children  had  devolved  to  the  sur- 
vivors. 

Remarkion  Upou  Comparing  this  case  with  the  two  preceding 

cases,  especially  HaUifcur  v.  WUso9iy  the  writer  has  been 
unable  to  find  the  slightest  distinction  between  them; 
and  the  judgment  of  the  late  M.  R.  affords  no  aid  in  the 
attempt.  We  are  greatly  relieved,  however,  from  the 
perplexity  in  which  the  case  of  Bright  v.  Bawe  had 
involved  the  rule  of  construction  under  consideration,  by 

Word  <'  pay.     the  reccut  case  of  Jones  v.  Jones  (b\  where  a  testator 

able"  rgfamul 

to  period  of      bequeathed  £10,000  to  trustees,  upon  trust  for  A.  for  life, 
"^**^*         and  from  and  after  his  decease,  then  to  pay  it  to  the 

children  of  A.,  when  and  as  they  should  severally  attain 


{h)  Cor.  Sir  Z.  Shadwell,  Y.  C,  Nov.  2, 1843,  reported  7  Jurist,  986,  and 
isee  cases  there  cited. 
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the  age  of  twenty-one  years ;  and  in  case  any  of  the  said  chap,  mr. 
children  should  die  before  his,  her,  or  their  share  or 
shares  should  become  payoMe^  leaving  no  issue,  then  the 
share  or  shares  of  him  or  them  so  dying  to  go  to  and 
amongst  the  surviyors  or  surviyor :  Sir  L.  ShadweU^  V.  C, 
held,  that  a  son  of  A.,  who  attained  twenty-one,  but 
died  in  A.'s  lifetime,  took  a  vested  interest  in  the  legacy, 
and  that  his  personal  representative  was  entitled;  his 
Honor  being  of  opinion,  that  the  word  '^  payable  "  meant 
attain  twenty-one. 

In  this  state  of  the  authorities,  it  seems  not  to  be  too  i^n^t  or  tw 
much  to  say,  that  the  word  *^  payable,"  occurring  in  the 
executory  bequests  under  consideration,  is  held  to  apply 
to  the  age  or  marriage  of  the  legatee,  and  not  to  the 
period  of  the  death  of  the  legatee  for  life,  unless  the 
latter  is  shewn  by  the  context  to  be  intended  by  the 
testator. 
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CHAPTER  L. 

EFFECT  OF  FAILURE  OF  A  PRIOR  GIFT  ON  AN  ULTEMOE 
EXECUTORY  OR  SUBSTITUTED  GIFT  OF  THE  SAME 
SUBJECT ;   ALSO  THE  CONVERSE  CASE. 


Effect  npon  Where  real  or  personal  estate  is  given  to  a  person  for 

of  ftdiure  or  life,  with  an  ulterior  gift  to  B.,  as  the  gift  to  B.  is  abso- 
lutely vested,  and  takes  effect  in  possession  wheneTer  the 
prior  gift  ceases  or  fails,  (in  whatever  manner),  the 
question  discussed  in  the  present  chapter  cannot  arise 
thereon. 

Sometimes,  however,  an  executory  gift  is  made  to  take 
effect  in  defeazance  of  a  prior  gift,  t.  e,  to  arise  od  an 
event  which  determines  the  interest  of  the  prior  derisee 
or  legatee,  and  it  happens  that  the  prior  gift  fails  ab  initio, 
either  hy  reason  of  its  object  (if  non-existing  at  the  date 
of  the  will)  never  coming  into  existence,  or  by  reason  of 
such  object  (if  a  person  in  esse)  dying  in  the  testators 
lifetime.  It  then  becomes  a  question  whether  the  execu- 
tory gift  takes  effect,  the  testator  not  having  in  terms 
provided  for  ;the  event  which  has  happened,  althongh 
there  cannot  be  a  shadow  of  doubt  that,  if  asked  whether, 
in  case  of  the  prior  gift  failing  altogether  for  want  of  an 
object,  he  meant  the  ulterior  gift  to  take  effect,  his  answer 
would  have  been  in  the  aflirmative.  The  conclusion  that 
such  was  the  actual  intention  has  been  deemed  to  amonnt 
to  what  the  law  denominates  a  necessary  implication. 
Thus,  in  the  well-known  case  of  Jones  v,  Westcmh  (4 

(a)  Pre.  Ch.  316;  8.  C.  1  Eq.  Ca.  Ab.  245,  pi.  10. 
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where  a  testator  bequeathed' a  term  of  years  to  his  wife  chap,  l. 
for  life,  and  after  her  death  to  the  child  she  was  then 
(u  e.,  at  the  making  of  the  will)  enceinte  with ;  and  if  such 
child  should  die  before  the  age  of  twenty-one,  then  one* 
third  part  to  his  wife,  and  the  other  two-third  parts  to 
other  persons.  The  wife  was  not  enceinte ;  neyertheless 
Lord  Harcourt  held,  that  the  bequests  over  took  effect; 
and  the  Court  of  King's  Bench  (^),  on  two  several  occa- 
sions (in  opposition  to  a  contrary  determination  of  the 
Common  Pleas  (c) ),  came  to  a  similar  conclusion  on  the 
same  will. 

So,  in  Statham  y.  B€U{d)^  where  a  testator,  reciting  Fuion  or  prior 
that  his  wife  was  pregnant,  devised  that  if  she  brought  Soitenorgift. 
forth  a  son,  then  that  he  should  inherit  his  estate ;  but  if 
a  daughter,  then  one  moiety  to  his  wife,  and  the  other  to 
his  two  daughters  (he  had  one  daughter  then  living)  at 
twenty-one.  If  either  died  before  that  time,  the  survivor 
to  have  her  sister's  share;  if  both  died  before  th(U  time^ 
then  both  shares  to  his  wife  and  her  heirs.  The  wife 
was  not  enceinte ;  and  the  other  daughter  dying  under 
twenty-one,  the  wife  was  held  to  be  entitled  to  the 
whole. 

It  would  be  immaterial  in  such  case  whether  the  vnfe 
had  or  had  not  ail  after-bom  child  subsequent  in  pro- 
creation as  well  as  birth,  as  such  child  would  not  be  an 
object  of  the  gift  to  the  child  with  which  the  wife  was 
then  enceinte  {e). 

So,  in  the  case  of  Meadows  v.  Parry  {g\  where  a  tes- 

{h)  Andrews  v.  FtUham,  2  Stra.  347. 

1892 ;  Ouliiver  v.  Wiekett,  1  WiLs.  (g)  1  Yes.  &  Bea.  124.    See  also 

105.  Ibnnereau  v.  Fonnereau,  3  Atk.  315, 

(e)  See  Boe  ▼•  I^Uham,  Willes,  and  Earl  of  Newbwrgh  v.  j^yv,  4 

303,  311.  Rubs.  454,  where  a  qaestion  of  this 

{d)  Cowp.  40.  nature  arose  under  a  special  will, 

(e)  Foster   v.  Coolj  3  B.  C.  C.  and  was  much  discussed. 

VOL.  II.  Z  Z 
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Gift  orer,  in 
cMe  there  be 
but  one  child, 
extended  by  im< 
plication  to 
event  of  there 
not  being  any. 


tator  bequeathed  the  residue  of  his  estate  to  trustees, 
upon  trust  to  apply  the  dividends  and  interest  for  the 
maintenance  of  all  such  children  as  he  should  happen  to 
leave  at  his  death,  and  bom  in  due  time  after,  equally, 
until  the  age  of  twenty-one,  and  then  to  transfer  the 
funds  to  them;  and  in  case  any  of  the  children  should  die 
before  twenty-one,  such  deceased  child*s  share  to  go  to 
the  suryivors ;  and  if  there  should  be  only  one  child  who 
should  attain  that  age,  upon  trust  to  pay  the  reaidoe  to 
such  child :  and  in  case  all  the  chUdren  should  die  before 
attaining  thai  age^  then  he  bequeathed  the  residue  to  his 
wife.  The  testator  died  without  leaving,  or  ever  having 
had,  any  issue;  but  Sir  W.  Grant,  M.  R.,  held,  that  tiie 
bequest  to  the  wife  took  effect. 

And,  upon  the  same  principle,  a  bequest  over,  in  the 
event  of 'the  prior  legatee  having  but  (me  child,  has  bees 
held  to  extend,  by  implication,  to  the  event  of  h^*  not 
having  any  child.  Thus,  in  the  case  of  Murray  v.  J{mes{h\ 
Where  a  testatrix,  after  bequeathing  the  residue  of  her 
personal  property  to  her  daughters  and  younger  sons,  pro- 
vided^  that  in  case  she  should  have  but  one  child  living  at 
the  time  of  her  decease,  or  in  case  she  should  have  two  or 
iHore  sons  and  no  daughter  or  daughters  living  at  the  time 
of  her  decease,  atid  all  of  them  but  one  should  depart  this 
life  under  the  age  of  twenty-one  years,  or  in  case  she 
should  have  two  or  more  daughters  and  no  son  or  sons 
living  at  the  time  of  her  decease,  and  all  of  them  but  one 
diould  depart  this  life  under  twenty-one,  and  without 
having  been  married;  or  in  case  she  should  have  both 
sons  and  daughters,  and  all  but  one,  being  a  son,  should 
die  under  twenty-one>  or  being  a  daughter  under  that  age 


{h)  d  Yev.  &  Bea.  dlS.     See  also  AiUm  y.  Brock^t^  7  Sam.  S46,  aate^ 
p.  6X6. 
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and  UDinarriedy  then  she  bequeathed  the  property  to  an-  chat,  h. 
other  family.  The  testatrix  died  without  having  had  a 
child;  but  Sir  W.  Grant,  M.R.,  held,  that  the  ulterior 
gift  nevertheless  arose;  his  opinion  being,  that  the  case 
put  by  the  testatrix,  namely,  that  of  her  having  but  one 
child,  did  not  contain  a  condition  that  she  should  have 
one  child  living  at  that  time.  His  reasoning  well  de- 
serves a  particular  statement.  "  At  first  sight,"  said  the  sir  wiiuam 
M .  R.,  **  a  proposition  relative  to  having  but  one  child  mg  in  Murray* 
may  seem  to  include  in  it  and  to  imply  the  having  one. 
That  is  true,  if  the  proposition  be  affirmative;  but  by  no 
means  so,  if  the  proposition  be  hypothetical  or  conditional. 
The  proposition  that  A.  has  but  one  child,  is  as  much  an 
assertion  that  he  has  one  as  that  he  has  no  more  than 
one;  but  when  the  having  but  one  is  made  the  condition 
on  which  some  particular  consequence  is  to  depend,  the 
existence  of  one  is  not  required  for  the  fulfilment  of  the 
condition,  unless  the  consequence  be  relative  to  that  one 
supposed  child.  As,  if  I  say  that,  in  case  I  have  but  one 
child,  it  shall  have  a  certain  portion,  it  is  in  the  nature  of 
the  thing  necessary  that  the  child  should  exist  to  be  en- 
titled to  the  portion;  but  if  I  say,  that,  in  case  I  shall 
have  but  one  child  of  my  own,  I  will  make  a  provision  for 
the  children  of  my  brother,  it  is  quite  clear  that  my 
having  one  child  is  no  part  of  the  condition  on  which  the 
supposed  consequence  is  to  depend.  My  having  one  child 
of  my  own  would  be  rather  an  obstacle  than  an  induce- 
ment to  the  making  a  provision  for  the  children  of  another 
person.  The  case  I  guard  against  is  the  having  a  plurality 
of  children ;  and  it  is  only  the  existence  of  two  or  more 
that  can  constitute  a  failure  of  the  condition  on  which 
the  intended  provision  of  my  brother's  children  was  to 
depend.  The  plain  sense  of  the  proposition  is,  that  unless 
I  have  more  than  one  the  provision  shall  be  made.*' 

z  z  2 
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Again,  in  the  case  of  Mackinnon  v.  S€weU{i)^  where 
the  testatrix  bequeathed  her  residue  in  trust  for  her 
daughter  Caroline  for  life,  and  after  her  death  for  her 
daughter's  daughter,  if  she  should  survive  her  mother  and 
attain  twenty-one;  but  in  case  she  should  not  survive  such 
mother  and  attain  twenty-one,  then  in  trust  for  such 
other  child  or  children  of  the  testatrix's  daughter  as 
should  be  living  at  their  mother's  death,  to  be  paid  to 
them  after  her  death  as  they  attained  twenty-one;  and  if 
all  such  other  children  of  the  testatrix's  daughter  should 
die  before  attaining  twenty-one^  then  in  trust  for  M. 
The  granddaughter  attained  twenty-one,  but  did  not  sur- 
vive her  mother.  Another  child  of  the  testatrix's  daugh- 
ter attained  twenty-one,  but  did  not  survive  her  mother: 
afterwards  the  daughter  died.  Sir  L.  ShadweUy  V.  C, 
on  the  authority  of  the  preceding  cases,  held,  that  the 
bequest  over  to  M.  took  effect;  his  Honor  considering 
that  the  bequest  over,  in  the  event  of  the  children  that 
might  survive  the  mother  not  attaining  the  age  of  twenty- 
one,  was  but  equivalent  to  a  bequest  over  in  the  event  of 
there  being  no  child  who  should  survive  the  mother  and 
attain  twenty-one. 

On  the  principle  of  the  preceding  cases,  it  could  not  be 
doubted  that  an  executory  gift  made  to  take  effect 
on  the  prior  devisee's  neglect  or  refusal  to  accept  the 
devise  {k)  or  perform  some  other  prescribed  act,  would 
take  effect,  notwithstanding  the  object  of  the  prior  gift 
never  happens  to  come  into  existence,  such  a  contin- 
gency being  implied  and  virtually  contained  in  the 
event  described.  For,  (to  proceed  to  the  second  class  of 
cases  before  referred  to),  it  has  been  decided  that  where 
a  testator  gives  real  or  personal  property  to  A.,  and  in 


(t)  5  Sim.  78. 


{k)  See  SeatUrwood  r.  Ec^,  I  Salk.  229. 
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case  of  his  neglect  or  failure  to  perform  a  prescribed  act      chap,  l. 
within  a  definite  period  after  his  (the  testator's)  decease, 
then  to  B.,  and  it  happens  that  the  prior  devisee  or  lega- 
tee dies  in  the  testator's  lifetime^  the  gift  over  to  B.  takes 
effect. 

Thns,  in  the  case  of  Avdtfn  v.  Ward{l\  where  a  tes-  Death  of  prior 
tator  devised  his  real  estate  to  his  brother  A.  and  his  lec  in  ulterior 
heirs  on  this  express  condition,  that  he  should  within  three  ^*^^*^" 
months  after  the  testator's  decease,  execute  and  deliver  to 
his  trustee  a  general  release  of  all  demands  on  his  estate ; 
but  if  A.  should  neglect  to  give  such  release^  the  devise  to 
him  to  be  null  and  void,  and  in  such  case  the  testator 
devised  to  W.,  his  heirs  and  assigns,  for  ever.  A.  died  in 
the  testator's  lifetime.  Lord  Harduncke  held,  that  the 
gift  over  took  effect ;  observing,  that  he  knew  of  no  case 
of  a  remainder  or  conditional  limitation  over  of  a  real 
estate,  whether  by  way  of  particular  estate,  so  as  to 
leave  a  proper  remainder,  or  to  defeat  an  absolute  fee 
before  by  a  conditional  limitation,  but  if  the  precedent 
limitation  by  what  means  soever  is  out  of  the  case^  the  sub^ 
sequent  limitation  takes  place. 

This  observation  of  his  Lordship,  however,  is  not  to  be  Remarks  m 
taken  in  too  extensive  a  sense ;  for  it  is  clear,  according  ward. 
to  subsequent  cases,  that  if  the  event  upon  which  the 
prior  gift  is  made  defeasible,  and  the  subsequent  gift  to 
take  effect,  is  one  which  may  happen  as  well  in  the  life* 
time  of  the  testator  as  afterwards  (in  which  respect  such 
case  obviously  stands  distinguished  from  those  just 
stated),  and  the  events  which  happen  are  such  as  would, 
if  the  first  devisee  had  survived  the  testator,  have  vested 
the  property  absolutely  in  him,  the  lapse  of  such  prior 


(0  1  Ves.  sen.  420.    See  also  Doe  d.  IVells  y.  SeoU,  3  M.  &  Selw.  300, 
ante.  Vol.  I.,  p.  692. 
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CHAP.  L.  devise  by  the  death  of  the  devisee  in  the  testator's  life- 
time, though  it  remofses  the  prior  gift  out  of  the  um/^  does 
not  let  in  the  substitnted  or  execntoiy  devise,  which  was 
to  take  effect  on  the  happening  of  the  alternative  or  op- 
posite event. 

^^'^riftftL        ■'•^^  "*  Calthorpe  v.  Chugh  (m),  where  a  legacy  of 
hf  layM.         £10,000  was  given  to  trustees,  in  trost  for  Lady  Gou^ 

for  life ;  and,  in  case  she  shonld  die  in  the  lifetime  of  her 
husband,  as  she  should  appoint;  and,  in  defSeinlt  of  ap- 
pointment, to  her  children ;  but  if  Lady  G.  shoM  survive 
her  husband^  then  for  her  absdutefy.  Lady  Googh  sur- 
vived her  husband,  but  died  in  the  lifetime  of  the  tes- 
tator. The  M.  R.,  held  the  legacy  to  be  lapsed,  and  that 
the  children  were  not  entitled. 

So,  in  Doo  V.  Brabant  (it),  a  legacy  was  beqaeathed  in 
lamst  for  A.  until  she  attained  twenty-one,  and  then  to 
her  executors  and  administrators ;  and  in  case  A.  should 
die  under  the  age  of  twenty-one  years^  leaving  any  child  or 
children  of  her  body  lawfully  begotten,  then  in  trust  for 
such  child  or  children ;  but  in  case  A.  should  die  mider 
twenty-one  without  leaving  any  child  or  children,  then 
over.  A.  attained  twenty-one,  and  died  in  the  lifetime 
of  the  testator^  leaving  children ;  and  Lord  7%urloWy  on 
the  authority  of  Calthorpe  v.  Gough^  held  that  the  legacy 
lapsed,  and  that  the  children  were  not  entitled  ;  and  the 
Court  of  King's  Bench,  on  a  case  from  Chancery,  certified 
an  opinion  to  the  same  effect. 

Again,  in  the  case  of  WiUiams  v.  Chitty  (o),  where  the 
testator  devised  in  trust  for  and  to  the  use  of  his  daughter 
Sarah,  her  heirs  and  assigns ;  but  in  case  of  her  decease 

(m)  Rolls,  18th  Feb.  1789,  cit.  3  (o)  3  Yes.  549.    See  ftbo  MUUr 

B.  C.  C.  395.  y.  Fawre^  1  Yes.  sen.  84;  HwHAtr- 

(fi)  3B.C.C.393;  8.C.4,T>nm.  Jfone  r.  iStonlofi,  1  Yes.  &  Baa.  »5. 
&  £.  703. 
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nnder  twenty ^mte  and  urnnairriedf  in  tiusfc,  and  to  the  nse  cbaf.  l, 
of  his  daughter  Elizabeth,  her  heirs  and  assigna  Sarah 
died  in  the  lifetime  of  the  testator  under  age,  but  having 
been  married.  One  question  was,  whether,  in  the  event 
which  had  hi^pened,  the  devise  over  to  Elizabeth  was 
good.  Her  counsel  considered  har  claim  to  be  so  ob- 
viously untenable,  that  he  gave  up  the  point ;  and  Lord 
LcmghboTwgh  seems  to  have  have  entertained  a  similar 
opinion. 

In  the  three  preceding  cases,  it  will  be  observed,  the 
devise  or  bequest  which  lapsed  was  in  &vour  of  a  desig- 
nated individual ;  but,  in  the  next  case  ( p),  we  have  an 
example  of  the  application  of  the  principle  to  a  case  of 
more  doubtful  complexion,  the  gift  being  in  &vour  of  a 
class. 
The  devise,  in  substance,  was  to  A.  for  life,  remainder  EAct  wiieje 
to  his  children  in  fee;  and,  if  he  should  die  without  ftoibbyiapw. 


issue,  then  over.  A.  died  in  the  testator^s  life- 
time, leaving  ason,  who  also  died  in  the  testator's  lifetime : 
and  Sir  C.  C.  Pqnfs^  M.  R.,  held,  that,  under  these  cireomr 
stances,  the  devise  over  fidled ;  observing,  that  it  was  dear 
that,  if  A.'s  son  had  survived  the  testator,  the  devise  over 
could  not  have  taken  effect ;  and  it  was,  he  thought,  esta- 
blished by  authority  that  the  situation  of  the  parties  was 
not  altered  by  the  feet  of  the  prior  devisee  having  died 
before  the  testator. 

This  is  an  important  extension  of  the  doctrine ;  for,  as  Renuurk  on 
a  devise  to  a  fluctuating  class,  as  children,  operates  in  Tarhwk. ' 
&vour  of  such  of  them  only  as  are  living  at  the  testator's 
decease,  there  mi^t  seem  to  be  ground  to  contead,  that, 
in  effect,  the  case  was  one  in  which  the  fiulure  of  the  gift 


(p)  TaiHmdt  r.  Twhi»ek^  Rolls,  2nd  Feb.  1885,  MS^  stated  more  MLy 
ante,  p.  376. 
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Remark  on 
preceding  caaei. 


was  owing  to  the  &ct  of  no  object  having  come  into  ex* 
istence  rather  than  to  lapse.  It  is  presumed,  howeTer» 
that,  if  the  gift  had  been  in  terms  to  such  children  as 
shonld  be  living  at  the  testator's  decease,  the  result  would 
have  been  different,  as  the  fstilure  of  the  devise  would 
then  clearly  have  been  the  consequence,  not  of  lapse 
merely,  but  of  the  non-happening  of  the  contingency  on 
which  the  gift  was  made  contingent,  and  therefore  the  gift 
over  would  take  effect. 

It  is  proper  to  apprise  the  reader,  that  the  distinction 
which  has.  been  suggested  as  reconciling  the  construction 
adopted  in  the  last  four  cases  with  that  which  prevailed 
in  Jones  v.  Westcomb  and  Avdyn  v.  Wordy  was  not 
adopted  or  recognised  as  the  ground  of  decision  in  those 
cases.  On  the  contrary.  Lord  Thurhw^  in  Doo  v.  Brabant, 
treated  Calihorpe  v.  Gough  (on  the  authority  of  which  he 
decided  the  former  case)  as  inconsistent  with  and  as  over- 
ruling the  line  of  cases  in  question.  In  support  of  the 
writer's  suggested  distinction,  however,  it  is  to  be  ob- 
served that  the  cases  of  Calihorpe  v.  Gough  and  Doo  v. 
Brabant  have  been  since  followed  as  well  in  Williams  v. 
Ckittt/{q),  already  stated,  as  in  the  subsequent  case  of 
Humberstone  v.  Stanion  (r),  without  any  denial  of  the  au- 
thority oi  Jones  v.  Westcomb  and  Avdtfn  v.  Ward;  while, 
on  the  other  hand,  the  principle  of  Jones  v.  WeHcomby 
and  more  especially  that  of  Avdyn  v.  Ward^  has  been 
fully  recognised  in  the  case  of  Doe  d.  WeUs  v.  Scoit  {s\ 
already  stated. 

There  is,  it  is  submitted,  a  solid  difference  between 
sustaining  a  devise  which  is  to  take  effect  in  the  event  of 
a  person  not  in  esse  dying  under  a  certain  age,  though 


{q)  3  Yes.  549,  ante,  p.  708. 
(r)  1  VeB.  &  Bea.  385. 


(»)  3  Man.  &  Selw.  300,  ante, 
Vol.  1.,  p.  593. 
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such  person  never  come  into  existence,  and  holding  it  to 
take  effect  in  the  event  of  his  being  bom  and  dying  (Aove 
that  age  in  the  lifetime  of  the  testator.  In  the  former 
case»  the  contingency  of  no  such  person  coming  in  esse 
may  be  considered  as  included  and  implied  in  the  contin- 
gency expressed ;  but,  in  the  latter,  the  event  to  which  it 
would  be  applied  is  the  exact  opposite  or  alternative  of 
that  on  which  the  substituted  gift  is  dependent.  To  let 
in  the  ulterior  devise  in  such  case  would' be  to  give  the 
estate  to  one,  in  the  very  event  in  which  the  testator  has 
declared  that  it  shall  go  to  another,  whose  incapacity,  by 
reason  of  death,  to  take,  seems  to  form  no  solid  ground  for 
changing  its  object.  In  the  event  which  has  happened, 
the  lapsed  devise  must  be  read  as  an  absolute  gift. 

The  same  principles  which  determine  the  effect  up-  Effect  odoq 
on  a  posterior  or  executory  gift,  of  a  prior  gift,  apply  Lunra  ofeie- 
also  to  the  converse  case,  namely,  that  of  the  failure  of  ^  '^  **^ 
an  ulterior  or  executory  gift,  and  the  consequence  of 
such  failure  on  the  prior  gift.  According  to  these  prin- 
ciples, if  lands  are  devised  to  A.  and  his  heirs,  and  in 
case  he  shall  die  without  issue  living  at  his  decease,  then 
to  B.  and  his  heirs,  and  B.  dies  in  the  testator's  life 
time,  and  afterwards  A.  dies  accordingly  without  issue, 
having  survived  the  testator;  the  event  having  happened 
upon  which  the  ulterior  devise  would  have  taken  effect,  and 
that  devise  having  failed  by  lapse  in  the  testator's  lifetime, 
the  title  of  the  heir  is  let  in ;  or  (if  the  will  be  regulated 
by  the  new  law)  then  the  title  of  the  residuary  devisee,  the 
effect  being  precisely  the  same,  in  the  events  which  have 
happened,  as  if  the  ulterior  devise  had  been  a  simple  abso- 
lute devise  in  fee.  On  the  other  hand,  if  the  devise  were 
to  A.  and  his  heirs,  and  if  he  should  die  without  leaving 
issue  at  his  decease,  then  to  B.  for  life,  with  remainder  to 
his  children  in  fee,  and  A.,  having  survived  the  testator, 
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^^^^'  *"  dies  without  leaving  issue,  and  B.  also  dies  wiihoot 
haying  had  a  child  (whether  such  event  happens  in  the 
testator's  lifetime  or  after  his  decease),  the  deviae  to  A. 
becomes  absolate  and  indefeasible,  by  the  removal  ont  of 
the  way  of  the  executory  devise  engrafted  thereon ;  snch 
2ft*°i5™bM  ^^^^  having  failed,  (not  by  lapse,  as  in  the  former  case, 
inte  by  faiiuro    but)  bv  the  failure  of  the  event  on  which  it  was  made 

Of  executory  ^      ^ 

gift.  dependent  (t).    If  B.  had  had  a  child,  and  such  child  had 

died  in  the  testator's  lifetime,  the  case  would,  it  should 
seem,  according  to  the  principle  of  the  case  of  Tariude  v. 
Tarbuck{u),  have  become  assimilated  to  the  case  first 
stated. 

The  difference  then,  in  short,  is  between  a  fiulure  ai 
the  posterior  gift  by  lapse,  letting  in  the  title  of  the  heir 
or  residuaiy  devisee  (as  the  case  may  be),  and  a  fiolure 
in  event,  of  which  the  prior  devisee  has  the  benefit. 

(0  Jaekmm  ▼.  NaUe,  2  Keen,  590.  («)  Ante,  p.  700. 


713 


CHAPTER  LI. 


COMMENTS  ON   SOME  RECENT  CASES. 


I.  Cooke  V.  Crawford,   Ikvue   of 

TnM  Estates. 
IL  Brown  9,  Bamfordy  Ckntse  r»- 

Uriaive  of  Aniieipaiionf  m- 

grafM  en  Trust  for  sqforaie 

fue. 
III.  Ashley  v.  Waugh,  Doeirime  of 

RspMkotUm. 


lY.  Johnson  «.  Johnson,  Comtrue- 

Hon  of  sod.  33  of  SUU.  1  Via. 

c.  26. 
v.  Cole  v.Se  well,  iliifoa^'iul  Per- 

petuiiies  as  appUeable  to  Ro- 

mainders. 
YI.  **  Sm-vhorSy**  eonsirued  others. 


orm- 
levisee 
of  tmitetUtet. 


A  DETISE  of  estates  Tested  in  the  testator  as  trustee  or  whether  tmsti 
mortgagee  is  found  in  every  well  drawn  will.  The  in-  ^hj  ^ 
sertion  of  such  devises  evidently  supposes  that  the  trus- 
teeship relating  to  the  estate  vested  in  the  testator,  will 
commonly  pass  with  that  estate  to  the  devisee ;  for  the 
severance  of  the  estate  and  the  fiduciary  duty  could  not 
be  a  proper  act  on  the  part  of  the  trustee.  Cases  may 
be  suggested  in  which  the  greatest  inconvenience  would 
arise  from  permitting  a  trust  estate  to  descend.  The  trus- 
tee's heir  may  be  an  infant  or  married  woman,  or  insane, 
or  resident  abroad,  or  there  may  be  several  coheirs  or 
coheiresses,  each  labouring  under  some  such  disability, 
or  the  trustee  may  happen  to  have  no  .heir-at-law,  as  is 
necessarily  the  case  where  he  is  illegitimate  in  birth  and 
dies  without  issue,  or  the  several  parts  of  the  trust  estate 
may  descend  in  different  modes.  To  say  that  a  trustee 
ought,  under  such  circumstances,  to  leave  the  estate  to 
devolve  to  the  person  whom  the  law  constitutes  his  legal 
successor,  is  rather  a  startling  doctrine ;  and  yet  we  are 
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^^f"^'  "■      driven  to  this  conclusion  if  the  trusteeship  does  not  pass 
with  the  estate.     Indeed  but  little  advantage  would  be 
gained  by  a  devise  of  the  estate,  if  the  devisee  were  inca- 
caati  of  Cooke    pablc  of  exercisinff  the  functions  of  the  office. 

▼.  Crawford.       r  -o 

A  question  of  this  nature  arose  in  the  case  of  Cooke  v. 
Crawford  (a),  which  was  as  follows.     A  testator  devised 
all  his  real  and  personal  estates  to  A.  B.  and  C,  upon 
trust,  that  they,  or  the  survivors  or  survivor  of  them,  or 
the  heirs  of  stick  survivor^  should  as  soon  as  conveniently 
might  be  after  his  decease,  but  at  their  discretion,  seU  all 
the  real  estates ;  and  he  authorized  the  trustees  and  their 
heirs  to  enter  into  contracts,  and  make  conveyances,  and 
declared  that  the  receipt  or  receipts  of  the  said  A.  B.  and 
C,  or  of  the  survivors  or  survivor  of  them,  or  the  heirs, 
Sttlt^tate  hdd  ^^^^^^^*  ^*  administrators  of  stich  survivor^  should  be 
a^ulfto^r'OT-  8^^^  discharges  to  the  purchasers.     And  the  testator  di- 
chaaer.  rcctcd  his  Said  trustees,  their  heirs,  executors,  or  admi- 

nistrators, to  stand  possessed  of  the  proceeds  of  the  sale 
of  the  real  estate,  and  the  conversion  of  his  personal  estate, 
which  he  thereby  directed,  upon  certain  trusts.  Two 
of  the  trustees  declined  the  trusteeship,  and  the  third 
(who  was  also  the  heir-at-law  of  the  testator)  accepted 
the  trust,  but  died  before  the  sale  of  the  estates,  having 
made  his  will,  whereby  he  devised  and  bequeathed  all 
estates  vested  in  him  as  a  trustee,  unto  D.  and  E.,  their 
heirs,  executors,  administrators,  and  assigns,  upon  the 
trusts  affecting  the  same  respectively,  and  appointed  D. 
and  E.  executors  of  his  will.  D.  and  E.  entered  into  a 
contract  to  sell  part  of  the  trust  estate,  when  the  ques* 
tion  arose,  whether  they,  as  devisees  and  executors  of  the 
surviving  trustee,  could  make  a  title  to  the  purehaser.  Sir 
L.  Shadwellf  V.  C,  held  that  they  could  not,  and  that 
the  devise  of  trust  estates  by  the  vendors'  testator  was 

(a)  6  Jurist,  723. 
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a  unauthorized  act.  "  The  sole  question,"  he  observed,  chap,  u. 
"  is  whether  the  execution  of  a  trust  by  persons  to  whom 
the  testator  has  given  no  power,  is  good.  There  has 
been  no  case  in  which  any  persons  other  than  those  per- 
sons mentioned,  appointed  for  the  purpose  of  executing 
the  trust,  have  been  held  to  have  such  a  power.  It  is 
clear,  that  when  the  heir-at-law  thought  proper  to  devise  Jadgment  of 
the  legal  estate  which  he  had,  he  did  something  he  was  y.  c'  ' 

not  authorized  to  do ;  and  here  I  must  protest  against  the 
argument  which  was  made  use  of,  namely,  that  it  was 
beneficial  to  the  estate,  that  a  trustee  should  have  been 
appointed  in  this  manner,  and  that  generally  a  trustee 
should  have  power  to  devise  the  trust.  If  the  matter 
were  pushed  to  extremity,  I  rather  apprehend,  that  the 
estate  of  the  person  who  devised  it  ought  to  pay  the 
expenses,  for  it  is  not  lawful  for  persons  who  have  a  trust 
estate  to  devise  it  in  the  manner  alluded  to ;  and  I  see 
no  distinction  between  a  conveyance  inter  vivos  and  a 
post-mortem  conveyance;  for  if  a  trust  could  be  lawfully 
executed  by  a  trustee  by  devise,  it  would  also  be  lawful 
by  a  conveyance  inter  vivos ;  but  Bradford  v.  BelfieM  {b) 
being  acquiesced  in,  I  think  that  the  case  is  concluded ; 
and  if  not  decided  by  that  case,  still,  the  case  of  Towns-- 
end  V.  Wilson  (c)  decides  the  present  question;  for  it  was 


(b)  In  Bradford  v.  BelfiM,  2 
Sim.  264,  it  was  held,  that  a  trust 
for  sale,  Tested  in  A.  and  his  heirs, 
could  not  be  executed  by  an  asmgnee 
of  the  heir  of  A.,  t.  e.  a  person  to 
whom  the  heir,  in  his  lifetime,  con- 
veyed the  estate.  This,  therefore, 
was  a  question,  not  between  the 
hceres  nahu  yid  hoBresfaebis  of  the 
trustee,  but  as  to  the  competency  of 
the  alienee  of  the  former  to  execute 
the  trust.    The  trustee  having  per- 


mitted the  estate  to  descend  to  the   Remark  oa 
heir,  the  latter  could  no  more  divest  "^^J^I^  ^* 
himself  of  the  trusteeship,  than  the 
ancestor  could  have  done,  by  a  con- 
veyance inUr  vivos, 

(c)  But  this  was  the  case  of  a  uid  Thunuend 
power,  not  of  a  trust,  and  merely  ▼•  Wfiton. 
decided,  that  a  power  of  sale  re- 
served to  three  persons  and  their 
heirSy  was  not  well  executed  by  two* 
survivors. 
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^^^^' "'      acknowledged  as  good  law  in  the  case  of  Cfrey  r.  Duke 
of  Northumberland.'* 
Remarks  on  It  will  be  observed.  that  in  the  preceding  case  the  trust 

Cooke  y.CraW'  ^  .    .      i 

ford.  estate  was  not  expressly  limited  by  the  onginal  testator 

to  the  heirs  and  assigns  of  the  surviving  trustee.  Whe- 
ther the  y.  C.  would  have  considered  that  this  made 
any  difference,  does  not  appear.  Possibly  subsequent 
judges  may  be  disposed  to  adopt  a  distinction  of  this 
nature,  for  the  purpose  of  narrowing  the  operation  of  00 
inconvenient  a  doctrine,  if  they  felt  themselves  bound  by 
the  authority  of  the  case  of  Cooke  v.  Crawford.  It  were 
much  to  be  desired,  however,  that  instead  of  adopting 
any  such  distinction,  the  Courts  would  establish  the  gene- 
ral rule,  that  trusts  for  sale  and  other  trusts  relating  to 
real  estate,  and  which  are  not  specially  restricted  to  the 
trustee  personally,  but  extend  to  his  representatives, 
should  be  held  to  devolve  to  every  person  to  whom  the 
estate  happens  to  come,  either  by  devise  or  descent,  unless 
the  author  of  the  trust  has  shewn  a  special  intention,  by 
negative  words,  to  restrict  it  to  the  heirs,  properly  so  call- 
Distinction  ed,  of  the  trustee.  Convenience  requires,  and  principle,  it  is 
tween  devise  by  couceivcd,  allows  such  a  general  doctrine ;  an4  the  Courts 
conveyance  might  surcly  adopt  it  without  going  the  length  of  enabl- 
^^^'  ing  a  trustee  to  transfer  the  trust  estate  to  a  third  person 
in  his  life  time.  This  would  be  a  substitution  of  a  stranger 
for  the  person  nominated  by  and  enjoying  the  confidence  of 
the  author  of  the  trust ;  that  operates  only  to  regulate  the 
transmission  of  the  estate  and  office  when  they  can  no 
longer  be  held  and  exercised  by  the  trustee  himseli^  in 
short,  substitutes  the  hseres  factus  for  the  hsres  natos  of 

m 

the  trustee.  The  former  is  clearly  as  much  within  the  scope 
of  the  confidence  of  the  creator  of  the  trust,  as4he  latter, 
who  is  equally  unknown  to  him,  and  may  be  connected 
with  the  original  trustee  by  only  a  very  remote  dq^ree 
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of  relationship,  and  may,  moreover,  be  subject  to  personal  cha».  li. 
or  legal  disability.  The  writer  cannot  help  expressing 
his  hope,  if  not  his  conviction,  that  eventually  the  more 
liberal  doctrine  will  be  established,  notwithstanding  the 
cloud  brought  upon  the  prospect  by  the  case  of  Cooke  v. 
Crawford;  and  sure  he  is,  that  if  the  able  judge,  by  whom 
that  case  was  decided,  were  aware  of  the  perplexity  and 
uncertainty  in  which  numerous  titles  have  been  involved 
by  his  decision,  he  would  have  paused  before  he  had 
given  his  judicial  sanction  to  such  a  doctrine,  and  would 
willingly  acquiesce  in  its  reversal.     At  present  it  is  dan-  inoonTeiiieiioe 

attftniliny  pre- 

gerous  to  assume  the  validity  of  a  sale  by  the  devisee,  in  tent  lUte  of 
defiance  of  the  authority  of  an  actual  decision,  and  it  is 
almost  equally  unsafe  to  rely  on  the  competency  of  the  heir 
to  sell,  in  deference  to  a  solitary  recent  case,  which  con- 
tradicts previous  opinions  and  practice,  and  goes  to 
establish  a  rule  most  inconvenient  in  its  operation; 
though  the  evil  of  the  present  state  of  uncertainty  is 
evra  greater  than  that  of  the  worst  positive  well-esta- 
blished doctrine.  If  Cooke  v.  Crawford  is  law,  then 
almost  every  devise  of  trust  estates  in  wills  involves 
a  breach  of  trust  (a),  and  most  of  the  titles  derived 


(a)  The  dooirine  of  Cboke  v.  Crauh 
/brdy  if  eBtablished,  would  seem  to 
require  that  every  devise  of  trust 
estates  should  contun  an  eitoeption, 
applicable  to  whatever  estates  may 
happen  to  be  vested  in  the  testator, 
upon  any  trusts  which  cannot  be 
executed  by  a  devisee.  The  ques- 
tion, whether  the  estate  paased  by 
the  devise,  and  whether  the  devisee 
could  execute  the  trust,  would  then 
be  identical,  and  it  would  have  to 
be  left  to  the  judgment  of  the  prac- 
titioner in  each  particular  case,  to 
satisfy  himself  whether,  regard  be* 
ing  had  to  the  nature  of  the  trust 


and  the  terms  of  its  creation,  it  was  Suggested 

exerciseable  by  a  devisee — which  qiwlification  in 

devises  of  trust 
would  be  found  to  be  a  task  of  no  estates. 

small  difficulty.  A  qualification 
such  as  has  been  suggested  would 
certainly  render  nugatory  the  great- 
er part  of  the  devises  of  trust  and 
mortgage  estates. 
Another  suggestion  arising  out  of  Saggestion  as 

Cooke  V.  Crawford  is,  that  where  in  to  mode  of 

framing  tmst 
a  mortgage-deed  a  power  of  sale  is  for  sale. 

reserved  to  the  mortgagee,  his  heixa 
and  assigns,  it  should  be  stated  in 
express  tenna  that  such  power  ia 
intended  to  extend  to,  and  be  exer- 
cisable by,  any  person  in  whom  the 
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through  such  devisees  are  had.  The  construction,  too 
harmonises  ill  with  the  doctrine  of  Brayhroke  t.  Indcip^ 
and  other  cases  of  that  class  {b) ;  for  surelj  if  the  devise 
of  trust  estates  is  unauthorized,  unless  in  the  mere  case 
of  a  dry  legal  estate  unaccompanied  hy  any  fiduciary 
duty,  the  Courts  were  wrong  in  seeing  an  intention 
to  include  property  of  this  description  in  a  general 
devise  uncontrolled  hy  the  context,  which,  in  point  of 
fact,  is  to  assume  that  a  man  intends  to  do  a  tortious 
act,  the  contrary  not  appearing.  These  cases  evidently 
proceeded  on  the  notion,  that  the  exclusion  of  the  heir 
hy  means  of  a  devise  was  in  general  a  proper  and  bene- 
ficial act  on  the  part  of  a  trustee,  and  led  naturally  enough 
to  the  introduction  into  wills  of  an  express  devise  of 
trust  and  mortgage  estates,  aa  a  thing  of  course. 

Chuues  reifaric-       II.  Trusts  by  which  the  income  of  property,  real  or 

tive  of  tntici-  ,  , 

pation  by  fem«   persoual,  is  devotcd  to  the  separate  use  of  mamed  women, 

OOTttt. 

are  usually  accompanied  by  a  restraint  on  anticipation, 
which,  indeed,  is  essential  to  their  complete  efiiciency; 
for  it  is  only  by  withholding  from  a  wife  the  power  of 
affecting  her  future  income  that  she  can  be  effectnally 
protected  against  marital  infiuence.  Hence,  to  ascertain 
by  what  terms  a  restrictive  provision  of  this  nature  may 
be  best  created,  is  a  point  of  some  practical  interest,  and 
it  seems  most  desirable,  where  technical  accuracy  is  want- 
ing in  such  clauses,  that  effect  should  be  given  to  them, 
so  far  as  sound  principles  of  interpretation  admit  of.  The 
repugnance  with  which,  in  the  early  authorities,  the  law 
is  said  to  regard  restrictions  on  alienation,  cannot,  it  is 
conceived,  properly  be  applied  to  trusts,  which  it  has  been 
the  policy  of  courts  of  equity  to  foster  and  encourage,  as 

legal  estate  shall  become  rested  by     site  in  the  case  of  a  tmst  for  ade 

deTise,  oonreyance,  or  otherwise.  A     created  by  will. 

nmilar  precaution  wonld  be  requi-         (&)  Ante^  Vol.  I.  p.  641. 
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a  shield  for  the  defenceless  and  dependent  state  of  cover-     chap,  u. 
ture. 

■ 

It  must  be  confessed,  that  the  fate  of  trusts  for  the  se- 
parate and  inalienable  use  of  married  women  has  been 
peculiarly  unfortunate.  Scarcely  had  they  recovered  from 
the  blow  which  the  cases  of  Newton  v.  jReid  and  Massey 
V.  Parker  (A)  struck  at  their  existence,  (if  created  previ- 
ously to  and  not  in  contemplation  of  a  particular  cover- 
ture), when  they  received  another  shock,  in  a  case,  which 
applied  to  the  clause  restraining  anticipation  a  harshness 
of  construction  little  expected  in  the  profession,  and 
which  may,  perhaps,  be  thought  scarcely  to  comport 
either  with  the  favourable  regard  which  is  supposed  to 
be  due  to  the  objects  of  such  trusts,  or  with  the  esta- 
blished doctrine  respecting  the  construction  of  misplaced 
words  (e).  According  to  that  doctrine,  when  the  intention 
is  apparent,  the  mere  order  and  arrangement  of  the  lan- 
guage of  the  instrument  may  be  disregarded;  any  misplaced 
phrase  or  expression  is  not  allowed  to  fail  of  effect,  on 
account  of  the  wrong  position  which  it  is  found  to  occupy ; 
but  a  Judge,  expounding  the  instrument,  is  at  liberty  to 
transpose  eveiy  such  clause  or  expression,  so  as  to  give 
effect  to  the  intention,  to  be  collected  from  the  entire  con- 
text. The  case  which  has  elicited  the  preceding  remarks 
is  Brown  v.  Bamf(yrd  (Ar),  which  was  as  follows : — 

A  testator,  by  his  will,  gave  certain  leasehold  houses,  caaeofjBrowii 
and  stock  in  the  funds,  to  trustees,  upon  trust  from  time  ^*  ^^^^ 
to  time,  during  the  natural  life  of  his  daughter,  Sophia 
Bamford,  or  until  she  should  be  duly  declared  a  bankrupt,  ciaoae  restne- 
or  take  the  benefit  of  any  act  passed  or  to  be  passed  for  tion  Lid  to^fT' 
the  relief  of  insolvent  debtors,  to  pay  the  clear  rents,  in-  *™*p*"^^«- 
terest,  dividends,  and  proceeds  of  such  leasehold  houses 

(A)  Ante,  Vol.  I.  p.  848.  (t)  Ante,  Vol,  I.  p.  437. 

(k)  11  Sim.  127. 

VOL.  II.  AAA 
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CHAP.  Lf,  stocks,  funds,  and  securities,  unto  such  person  or  per- 
sons, for  such  intents  and  purposes,  and  in  such  manner 
as  Sophia  Bamford,  by  any  writing  or  writings  under  her 
hand,  when  and  as  the  same  should  become  due,  but  not 
by  way  of  assignment^  charge^  or  other  anticipation  thereof 
should,  notwithstanding  her  then  present  or  any  future 
coverture,  direct  or  appoint ;  and  in  de&ult  of  any  such 
direction  or  appointment,  or  so  far  as  the  same,  if  incom- 
plete, should  not  extend,  into  her  proper  hands  for  her  sole 
and  separate  use,  independent  of  the  debts,  control,  or  Id- 
terference  of  her  then  present  or  any  future  husband ;  for 
which  purpose  the  testator  thereby  directed  that  the  re- 
ceipts in  writing  under  the  hand  of  his  daughter,  Sophia 
Bamford,  should,  notwithstanding  any  such  coYerture  as 
aforesaid,  be  good  and  sufficient  discharges  for  the  last- 
mentioned  rents,  interest,  diyidends,  and  proceeds,  or  so 
much  thereof  as  should  in  such  receipts  respectively  be 
expressed  to  have  been  received ;  and  from  and  after  the 
decease  of  his  said  daughter,  Sophia  Bamford,  or  such 
her  bankruptcy  or  insolvency  as  aforesaid,  which  should 
first  happen,  then  in  trust  for  her  children,  as  thereui 
mentioned.  After  the  testator's  death,  but  during  her 
coverture,  Sophia  Bamford,  in  consideration  of  certain 
creditors  of  her  son-in-law  withdrawing  a  writ  of  exe- 
cution against  his  goods,  signed  a  paper  writing,  by 
which  she  agreed  to  guarantee  the  payment  of  the  debt 
On  a  bill  filed  by  the  creditors,  to  render  this  docoment 
available,  as  a  charge  on  her  life  interest,  a  demurrer 
was  put  in  by  Sophia  Bamford,  which  vras  OYermled 
by  Sir  L.  ShadweU^  V.  C,  who,  after  observing  that  the 
words  here  were  the  same  in  substance  as  the  wcmls  in 
Barrymore  v.  EUis  (/),  and  that  he  adhered  to  his  deci* 
sion  in  that  case,  proceeded  as  follows : — ^^  I  admit  the 

(0  8  Sim.  1,  where  a  similar  clause  oociurred  in  a  deed. 
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common  form  to  be  in  the  terms  stated,  bnt  it  always  ap-  chaf.  li. 
peared  to  me  to  be  defective.  When  I  was  in  tte  habit  of 
drawing  conve jances,  and  wished  to  settle  on  a  lady  pro-  Jadgment  of 
perty  over  which  she  was  to  have  no  power  of  anticipa-  wdi,  v.  c. ' 
tion,  I  always  nsed  to  introduce  an  express  proviso  that 
no  receipt  should  be  a  dischai^e  to  the  trustees,  except  a 
receipt  given  by  the  lady  for  the  rents  or  dividends  (ac- 
cording to  the  nature  of  the  trust  property)  then  actually 
become  due.  The  proviso  to  which  I  have  alluded  de- 
clared, as  far  as  my  recollection  serves  me,  that  the  re- 
ceipts of  the  lady,  under  her  own  hand,  to  be  given  from 
time  to  time  after  the  rents  or  dividends  should  have  ac- 
tually accrued  due,  should  be,  and  that  no  other  receipt 
should  be,  sufficient  discharges  to  the  trustees  for  the 
amount  of  the  monies  therein  expressed  to  be  received. 
In  this  case,  however,  there  are  no  negative  words  in  the 
receipt  clause,  and  therefore  there  is  nothing  to  restrict 
the  power  which  Mrs.  Bamford  had  to  dispose  of  or 
charge  the  rents  and  dividends  of  the  trust  property,  under 
the  general  direction  to  pay  those  rents  and  dividends  to 
her  for  her  separate  use.*" 

The  form  which  the  Vice-Chancellor's  decision  pro-  Reuarkfon 
nounced  to  be  ineffectual,  was  formerly  in  extensive  use  ford. 
among  conveyancers,  but  has  of  late  been  less  generally 
adopted,  rather,  it  is  believed,  on  account  of  its  prolixity, 
than  from  any  doubt  of  its  efficacy.  The  clause,  it  is  ad- 
mitted, is  obnoxious  to  the  condemnatoiy  criticism  of  the 
learned  Judge,  being  evidently  clumsy  and  ill-framed. 
The  whole  charge  against  it,  however,  in  regard  to  the 
point  under  consideration  is,  that  it  transposes  the  negative 
words,  which,  if  placed  at  the  end  of  the  trust  for  sepa- 
rate use,  would  unquestionably  have  applied  to  the  entire 
preceding  trust,  and  therefore  have  been  effectual;  for  it 
cannot  be  contended  that  the  repetition  of  the  words  waa 
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essential  to  their  efficacy.  If  the  mode  in  which  the  re* 
strictive  clause  was  framed  is  &tal,  the  effect  will  be  to 
render  nugatory  many  such  proyisions,  an  inconyenience 
which  must  certainly  be  submitted  to  should  sound  prin- 
ciples of  construction  require  such  a  decision ;  but  on  this 
point  the  writer  has  ventured  to  surest  his  own  doubts. 
The  transposition  of  clauses,  in  order  to  give  more  com- 
plete effect  to  apparent  and  indubitable  intention  is,  we 
have  seen,  a  principle  of  interpretation  which  has  long 
been  familiar;  and  seldom,  it  is  conceived,  has  a  more 
useful  occasion  occurred  for  its  application  than  in  up- 
holding the  form  in  question  (tn).  It  is  presumed  there 
would  have  been  no  stretch  of  this  principle  in  holding, 
that,  as  the  negative  words  would  undoubtedly  have  been 
effectual  if  placed  at  the  end  of  the  trust,  they  most  be 
considered  as  actually  occupying  this  place,  the  intention 
to  create  a  fetter  on  alienation  being  as  clear  as  language 
{L  €.  misplaced  language)  can  render  it. 

It  is  understood  that  the  decree  of  the  V .  C,  in  Broitn 
V.  Bamford^  has  been  appealed  from,  and  that  the  case 
now  awaits  the  decision  of  Lord  LymdhursL 


Doctrine  of 
repablication 
under  recent 
lUtate. 


III.  The  doctrine  of  republication  seems  likely  to  come 
under  frequent  consideration  during  a  few  years  hence,  in 
conseque^ce  of  the  enactment  1  Vict,  c,  26,  s.  34,  which 
provides,  that  a  will  executed  before  the  1st  of  Januair, 
.1838,  and  re-executed  and  republished  («),  or  revived  bv 


(m)  This  fonny  like  many  otlieTS 
of  the  old  school  of  conyeyancingy 
has  been  rejected  by  most  modem 
piBctitionerSy  on  the  ground  that  it 
employs  man^  words  to  express  a 
meaning  which  may  be  more  clear- 


ly conveyed  by  few.  It  presents  a 
signal,  though  not  a  aolitaiy,  in- 
stance of  the  poesible  ftUars  in  per- 
spicuity of  danses  framed  in  the 
most  redundant  language. 
(»)  Though  the  statute  has  de- 
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a  codicil,  on  or  since  that  day,  shall,  for  the  purposes  of     chap,  li. 
the  act,  be  deemed  to  have  been  made  at  the  time  at  which 
the  same  shall  be  so  re-executed,  republished,  or  reviyed. 

Whether  the  codicil  does,  in  point  of  fact,  operate  to  re- 
publish the  will,  is  a  question  to  be  ascertained  by  a  refer- 
ence to  the  old  law ;  for  the  recent  statute  does  not  ap- 
pear to  have  introduced  any  new  principle  in  regard  to 
republication.  The  rule,  then,  it  is  conceived,  must  still 
be,  as  formerly,  that  a  codicil  will  operate  to  republish  a 
will,  unless  its  effect  to  do  so  is  negatived  by  the  contents 
of  the  codicil  itself  (o).  What  is  to  be  considered  as 
supplying  such  negative  evidence  of  intention,  is  a  point 
to  be  learnt  only  by  an  attentive  consideration  of  the 
authorities,  which  will  be  found  to  present  some  rather 
refined  distinctions. 

This,  at  least,  is  clear,  that  positive  intention  is  not  Podave  inten- 
necessary  to  produce  republication.     Thus,  if  a  testator  Mry  to  produce 
having,  in  the  year  1837,  made  a  will,  in  1838  makes  a  "^""^     ^' 
codicil  expressed  in  the  following  simple  terms: — "  By 
this  codicil  to  my  will,  I,  A.  B.,  bequeath  to  C.  D.  an  ad- 
ditional legacy  of  £50.     As  witness  my  hand,  this 

day  of 1 838."   This  would  be  a  republication,  though 

the  codicil,  it  will  be  observed,  is  wholly  silent  as  to  any 
actual  intention  on  the  part  of  the  testator  to  republish 
the  will.  As  under  the  old  law,  therefore,  any  general 
devise  in  the  vnll  would  (presuming  the  vnll  and  codicil 
to  be  duly  attested)  have  been  brought  down  to  the  date 
of  the  codicil,  so  as  to  pass  intermediately  acquired 
estates,  it  follows  that,  under  the  new  law,  the  will  would 
be,  by  the  republishing  effect  of  the  codicil,  brought 
within  the  operation  of  the  recent  statute,  vnth  all  its  new 
rules  of  construction. 

clared  publication  not  to  be  neces-     publication. 

sary,  it  has  retained  the  term  re-         (o)  Ante,  Vol.  I.  p.  175. 
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the  testator,  by  a  codicil  to  his  will,  recited  a  general  derige 
of  his  lands  in  such  will,  and  then  revoked  the  devise  as  to 
one  of  the  trustees,  and  devised  the  *'  said  lands"  to  the  re- 
maining trustees,  he  thereby  indicated  an  intention  that 
the  devise  in  his  will  should  not  extend  beyond  the  lands 
devised  by  the  will,  (i.  e.  the  lands  of  which  he  was  seised 
at  the  time  of  its  execution),  and,  consequently,  n^atived 
the  republishing  effect  of  the  codicil,  which  would  have 
extended  the  devise  in  the  will  to  inttermediately  ac- 
quired lands.  This  point  was  decided  by  the  case  of 
Bowes  V.  Bowes  {p)^  which  has  always  been  regarded  as  a 
Cam  of  ammu^  leading  authority.  The  case  of  Ashley  v.  Waugh  (9),  how- 
"^  ever,  went  a  step  (and  it  is  conceived  a  long  step)  £»- 
ther;  for  Lord  CottenJtam  there  considered,  that,  where  a 
testator  in  his  codicil  recited  his  will  as  an  instroment  of 
a  certain  date,  and  then  proceeded  to  revoke  the  i4>point- 
ment  of  a  trustee  in  his  ''  said  will,*'  and  nominated  an- 
other person  to  be  a  trustee  of  his  ^*  said  wUl,"  he,  by 
this  reference  to  the  particular  instrument  constituting 
his  will,  negatived  the  republishing  effect  of  the  codicil, 
the  words,  the  '^  said  will,"  being,  in  his  Lordship's  view, 
equivalent  to  the  words  ^^  the  said  lands "  in  Bowes  v. 
Bowes.  It  must  be  confessed,  that  the  distinction  in- 
volved in  this  construction  is  very  refined.  It  is  no  other 
tiian  this;  that  if  a  testator  makes  a  codicil  to  his  will, 
referring  to  the  instrument  as  his  will  simply,  the  codicil 
has  the  effect  of  republishing  the  will ;  but  that,  if  he  re- 
cites the  will  by  reference  to  its  date,  and  then  makes 
certain  alterations  in  his  ''  said  will,"  republication  does 
not  take  place.  It  is  submitted,  that  in  each  instance 
the  testator's  meaning  is  the  same.     When  he  speaks  of 

(jp)  Ante,  Vol.  I.  p.  177.     ^  {q)  Ante,  VoL  I.  p.  179.    • 
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his  will  (whether  he  refers  specifically  to  its  date  or  not),  chap.li. 
he  means  the  particular  instmment  constituting  the  will, 
and  that  to  make  the  republishing  effect  of  the  codicil 
depend  on  such  refined  criticism,  tends  to  introduce  the 
greatest  uncertainty.  It  is  probable  that,  in  order  to  nar- 
row such  an  unsatisfEtctoiy  exception  to  the  doctrine  of 
republication,  other  distinctions,  equally  subtle,  would  be 
adopted.  A  difference  might  possibly  be  discovered  be- 
tween a  codicil  which,  as  in  Ashley  v.  Waugh^  throughout 
refers  to  the  instrument  as  the  ^'said  will,"  and  one 
which,  in  some  instances,  refers  to  it  as  the  will,  and  in 
others  as  the  "  said  will." 

It  is  confidently  hoped  that  the  Courts,  rejecting  all 
such  minute  distinctions,  will  hold,  that  a  codicil  operates 
invariably  to  republish  a  will,  whether  the  terms  in  which 
such  will  is  referred  to  be  more  or  less  specific,  unless  the 
contents  of  the  codicil  decisively  negative  such  an  inten- 
tion; and  the  case  ol  AMeyy.  Waughy^^^  be  found,  it  is 
conceived,  not  to  stand  in  the  way  of  such  a  doctrine,  for 
Lord  Cottenham  merely  decided,  that,  in  the  state  of  the 
authorities,  he  could  not  compel  a  purchaser  to  take  a 
title  depending  on  the  republication;  and  when  we  take 
into  consideration  the  well-known  indisposition  of  the 
Courts  to  decide  doubtful  points  of  construction  inciden- 
tally arising  in  this  manner,  it  is  impossible  to  regard  the 
case  as  a  final  adjudication  on  the  doctrine  suggested  by 
the  very  able  Judge  who  decided  it. 

Having  regard  to  the  extensive  consequences  which  may  as  to  putiai 
now  attend  the  republication  of  wills,  the  question  will  '^p'*^^***'*^' 
probably  sometimes  arise,  whether  a  manifestation  of  in- 
tention in  a  codicil  that  the  will  shall  not  be  republished  for 
any  given  purpose,  will  prevent  the  republication  for  any 
other  purpose.  For  instance,  in  such  a  case  as  Bowes  v. 
BaweSf  the  Court  sees  in  the  terms  of  the  codicil  an  indi- 
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CHAP.  LI.  cation  of  intention  that  the  will  shall  not  pass  the  inter- 
mediately acquired  lands,  which  was  under  the  old  law 
the  chief  practical  consequence  involved  in  the  doctrine 
of  republication  (r). 

May  not  then  the  testator,  though  manifestly  intend- 
ing that  the  will  should  not  operate  to  pass  intermedi- 
ately acquired  lands^  nevertheless  mean,  that  indefinite 
devises  in  the  will  should  carry  the  fee,  or  words  importing 
a  failure  of  issue  relate  to  issue  at  the  death  ?    An  indica- 
tion of  intention  not  to  re-publish  in  any  particular  is  not 
necessarily  decisive  of  the  intention  not  to  republish  at 
all,  it  being  assumed,  of  course,  that  the  contrary  does  not 
appear ;  for  if  the  context  discloses  a  positive  intention 
to  republish  the  will  in  any  particular,  this  must,  it  is  con- 
ceived, be  decisive  of  its  republishing  effect  for  ewry  pur- 
pose in  which  the  negative  intention  is  not  evinced.    The 
intention  to  republish,  as  to  A.,  appearing,  and  the  miest^ 
tion  not  to  republish,  as  to  B.,  also  appearing,  the  effect 
must  be  (each  neutralizing  the  other)  to  place  the  will 
and  codicil,  in  regard  to  C,  in  the  same  position  as  if  the 
affirmative  and  negative  evidence  were  both  wanting. 


constractioii  IV.  It  wiU  be  remembered,  that  the  33rd  section  of  the 

Beet.  33. '  ^    '  receqt  act  preserves  from  lapse  a  gift  to  a  child  or  more 

remote  descendant  of  the  testator,  who  dies  in  his  life- 
Upse  of  gift  to  time,  leaving  issue  who  survive  the  testator.     The  writer, 

child  or  dc-  ,         •  • 

aoendant  of  tes.  in  his  stricturcs  ou  this  euactmeut  in  a  former  chapter  («), 

tator  prerentdd 

in  certuD  caiet .  czpresscd  an  unhesitating  opinion  that  its  effect  is  to 

render  the  devised  or  bequeathed  property  the  disposable 
estate  of  the  deceased  devisee  or  legatee,  and  not  to  let  in 
the  issue  whose  existence  prevents  the  lapse.     He  sub- 

(r)  See  the  conyerse  case,  UpfiU  y.  Marshall^  7  Jarist^  819. 

(t)  Ante,  Vol.  I.  p.  814. 
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sequentlj  fonnd  that  he  did  noit  carry  with  him  the  nnani- 
mous  opinion  of  the  profession  on  this  point,  for  that 
several  gentlemen,  whose  views  were  entitled  to  great 
weight,  conceived,  that  the  surviving  issue  was  substi- 
tuted for  the  deceased  parent.  His  own  opinion,  never* 
theless,  remained  unshaken,  that,  however  plausible  might 
be  the  conjecture  as  to  the  probable  intention  of  the  le- 
gislature, the  language  of  the  act  was  clear  and  decisive 
against  the  claim  of  the  issue  of  the  deceased  child  or 
other  issue ;  the  enactment  having  expressly  placed  the 
gift  to  the  deceased  child,  or  other  issue,  in  the  same  po- 
sition as  if  he  had  survived  the  testator,  or,  to  use  the 
precise  words  of  the  statute,  as  if  the  death  of  such  per- 
son had  happened  immediately  after  the  death  of  the 
testator.  This  construction,  (which  had  been  adopted,  it 
is  believed,  by  all  the  text  writers  on  the  recent  act),  has 
recently  received  the  judicial  sanction  of  Sir  James 
Wigram,  V.  C,  in  the  case  of  Jehnson  v  Johnson  (<). 


CRAF.  Lr. 


V.  Since  the  publication  of  the  first  volume  of  the  ^^^^«^  «- 

^  mainden  nib- 

present  work,  many  cases  have  occurred  in  which  the  rule  j«*.to  «!« 

*  "^  against  per- 

against  perpetuities  has  been  applied  (i^) ;  but  as  they  do  i^tvities. 
>  not  intrench  upon  the  doctrines  advanced  in  the  chapter  on 
the  subject  (<r),  a  simple  reference  to  them  will  suffice  {u)\ 
with  the  exception  of  some  remarks  which  fell  from  the 
Lord  Chancellor  of  Ireland  (Sir  E.  Sugden\  in  the  late 
case  of  Ccle  v.  SeweU  (y),  which  deny  the  applicability  to 
remainders  of  the  rule  against  perpetuities  {z).     The  case 

(0  Michaelmas  Tenn,  1843^  not  son  v.  Mcujaribanis,  12  Sim.  03 ; 

yet  Teported.  Greet  v.  Gh-eet^  6  Beay.  123;  Harvey 

(u)  IhbeUon  v.  IbbeUofiy  10  Law  t.  Harvey  Id.  134,  where  the  gifts 

Jour.  40 ;  Kerr  y.  Lord  Dungawum^  were  held  to  be  within  the  line. 

1  Conn.  &  Lawson,  235 ;  Oreen  y.  {x)  Ante,  Chap.  0,  sect.  2,  p.  210* 

Harvt^y  1  Hare,  428 ;    OrijffUh  y.  O)  2  Conn.  &  Laws.  344.    • 

Blum,  4  Beay.  248.    See  also  Jaci  (z)  Ante,  Vol.  L  p.  226. 
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CHAP.  LI. 


Judgment  of 
Lord  Chancel- 
lor Sogden. 


was  in  substance  as  follows : — An  estate  was  settled  by 
deed  on  A.»  B.,  and  C,  for  life,  as  tenants  in  common,  re- 
mainder to  their  first  and  other  sons  respectively  in  tail 
nude^  remainder  to  their  daughters  respectively,  as  tenants 
in  common,  in  tail  general,  remainder,  ''  in  case  one  or 
two  of  the  said  A.,  B.,  and  C.  should  happen  to  die  wUh- 
otd  issue  of  her  or  their  bodies,  then  as  to  the  share  or 
shares  of  such  one  or  two  so  dying  without  issue^  to  the 
use  of  all  and  every  the  daughter  and  daughters  of  such 
survivor  or  survivors,"  as  tenants  in  common  of  the  respec- 
tive shares  of  such  survivors,  in  case  of  two  soryivors,  or 
to  the  daughter  and  daughters  of  such  survivor,  in  case 
there  were  but  one,  and  the  heirs  of  the  body  and  bodies  of 
all  and  every  the  daughter  and  daughters  of  such  survivors 
or  survivor.  It  was  objected  to  the  validity  of  the  olterior 
limitation  that,  being  to  take  effect  after  an  indefinite  fiul- 
ure  of  issue,  it  was  void  for  remoteness.  On  this  point 
the  Lord  Chancellor  observed,  ^*  As  to  remoteness,  I  was 
rather  surprised  to  hear  it  argued  at  this  time  of  day,  that 
that  consideration  could  affect  the  question  as  to  the  vali- 
dity of  this  limitation.  As  a  contingent  remainder,  I  ap- 
prehend it  is  quite  settled,  that,  if  the  limitation  be  a  re* 
roainder,  remoteness  is  out  of  the  question;  the  remainder 
is  either  a  vested  one,  and  then  of  course  there  is  no  re- 
moteness, as  the  vesting  has  already  taken  place;  or  the 
remainder  is  contingent^  and,  if  so,  no  matter  how  remote 
may  be  the  contingency  until  the  happening  of  which  the 
vesting  is  deferred;  still,  by  the  rules  of  law,  if  it  does  not 
happen  so  that  the  remainder  may  vest  on  the  termination 
of  the  particular  estate,  it  cannot  take  effect  at  all.  There 
was  a  difficulty  under  the  old  law,  not  on  the  rule  as  to 
perpetuities,  which  is  a  modem  one,  that  is,  modem  as 
regards  the  law  of  this  country;  but  the  old  law  certunly, 
even  in  respect  of  remainders,  did  speak  of  remoteness,  and 
of  a  contingency  being  a  mere  possibility,  and  endeavoured 
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to  avoid  certain  limitations,  as  being  limited  on  too  remote  qhap.  m. 
a  possibility.  Tkis  rule  isy  Jiowewr^  Umg  done  away  wiA 
If  the  limitation  be  a  springing  or  shifting  use,  or  execa- 
torj  devise,  and  does  or  may  go  beyond  the  limits  of  per- 
petuities, it  is  void ;  but  if  it  be  a  contingent  remainder, 
there  is  no  such  rule;  the  contingency  may,  no  doubt,  be 
so  remote  as  not  to  take  effect  until  the  particular  estate 
has  &iled,  and  so  the  limitation  cannot  take  effect ;  but 
mere  remoteness  is  no  objection.  That  doctrine  never 
c^an  be  brought  to  bear  against  the  validity  of  a  contingent 
remainder.'' 

His  Lordship,  in  a  subsequent  part  of  his  judgment, 
after  citing  a  passage  from  Coke  Litt.  378,  in  which  the 
great  commentator  speaks  of  a  remainder  depending  on 
the  contingency  of  one  man  dying  before  another,  as  being 
**  a  common  possibility,"  continued :  '^  Therefore,  in  those 
early  times,  they  yrere  looking  to  remoteness.  But  this 
has  long  ceased  to  be  the  case.  Look  to  the  case  in  B. 
C.  C,  215,  Nichols  V.  Sheffield^  before  Lord  Kenyon.  He 
would  not  listen  to  an  objection  on  the  ground  of  remote- 
ness, in  respect  of  a  limitation  after  an  estate  tail,  because 
it  may  at  any  time  be  barred.  Then  the  case  of  a  general 
power  of  sale  and  exchange;  it  was  much  argued  as  to  its 
validity,  but  its  validity  is  established  ;  and  I  cannot  say 
that  I  ever  entertained  the  doubt  that  was  felt,  and  on 
the  same  principle,  as  it  may  be  barred  within  the  limits 
of  perpetuities ;  and  if  a  person  became  entitled  to  an  es* 
tate  in  fee,  or  in  tail,  the  power  became  inoperative  (a)." 

It  is  clear,  and  indeed  is  not  denied  by  the  eminent  Ancient  Uw 
Judge,  whose  remarks  have  been  extracted,  that  there  l^l^j^^. 
was  even  in  the  ancient   law   a  principle  which   was 
inimical  to  future  limitations  of  property  that  savoured 

(a)  The  opinion  of  Sir  Edward     lidity  of  an  indefinite  power  of  sale, 
Sttffden  may,  therefore,  be  added  to      cited  ante,  Vol.  I.  p.  250. 
the  authorities  in  favour  of  the  va- 
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CHAP.  LI.      of  remoteness.   Unless  this  were  the  case,  the  rale  against 

perpetuities  (which  was  merely  the  application  of  this 

principle  to  a  new  species  of  limitations,)  neyer  wonld 

have  had  existence. 

Whether  His  Lordship,  however,  uneqaivocally  declares  his  opin- 

remaindera 

Btui  sabject  to    ion  to  he,  that  at  this  day  all  contingent  remainders  (in- 
against  remote-  cliiding,  therefore,  as  well   common-law  remainders  as 

those  created  hy  way  of  nse)  are  withdrawn  firom  every 
species  of  perpetuity-restraint ;  from  the  old  doctrine 
because  it  is  exploded,  and  from  the  new  {i.e.  the  role 
against  perpetuities)  because  such  rule  is  applicable  only 
to  executory  devises  and  springing  and  shifting  uses,  t.  e. 
to  those  modifications  of  ownership  which  the  Statute  of 
Uses  called  into  existence. 

It  is  difficult  to  conceive  how  any  legal  doctrine  once 
established  could  cease  to  operate  so  long  as  the  subject- 
matter  to  which  it  applies  endures,  and  the  reason  on 
which  it  is  founded  remains  in  force.  A  remainder  is 
now  precisely  what  it  was  in  the  time  of  Littleton,  and 
must  therefore,  one  should  think,  be  governed  by  the 
same  rules,  and  still  be  amenable  to  the  ancient  doctrine 
of  the  law,  which  forbade  limitations  that  savoured  of 
remoteness.  How  else  are  we  to  account  for  the  often- 
repeated  proposition,  that  you  cannot  give  an  estate  for 
life  to  an  unborn  person,  with  remainder  to  his  issue ; 
and  for  the  several  cases  in  which  attempts  to  limit 
estates  for  life  to  a  succession  of  unborn  persons  have 
been  pronounced  to  be  illegal  ?  Of  this  we  have  an 
example  in  Seward  v.  WiUock  {b\  where  the  devise 
was  ''to  A.  for  life,  and,  after  him,  to  his  eldest  or 
any  other  son  after  him  for  life,  and  after  them,  to  as 
many  of  his  descendants,  issue  male,  as  should  be  heirs 


{h)  5  East,  198.    See,  also,  Lord     t.  HcpkinSy  1  Atk.  680;  Co.  LtU. 
Hardmck^a  judgment  in  Hopkitu      271.  b.,  Bull.  n» 
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of  his  or  their  bodies,  doton  to  the  tenth  generalion^^^  during  chap,  li. 
their  natural  lives ;  and  it  was  held,  that  A.  took  no  more 
than  a  life  estate,  for  that  here  was  no  general  intent  to 
give  an  estate  tail  to  the  first  taker,  as  contradistinguished 
from  the  particular  intent  to  give  an  estate  for  life,  but  a 
single  intent  to  give  estates  for  life  to  A.  and,  after  him, 
to  his  sons,  and,  after  them,  to  their  sons  down  to  the 
tenth  generation ;  but  this  he  could  not  do  by  law,  inas- 
much 08  the  law  would  not  allow  of  a  successive  limitation 
f}f  estates  for  life  to  persons  unborn. 

Here,  it  will  be  observed,  the  limitations  pronounced  to  Remmrk  on 
be  illegal,  were  remainders  at  common  law ;  but  this  cir-  wmoek. ' 
cumstance  was  not  adverted  to  by  the  Court,  nor  have  we 
any  reason  to  conclude  that  a  series  of  remainders  limited 
hj  way  of  use  would  have  had  a  better  fate.     But  the 
authorities  do  not  stop  here. 

The  cases  involving  the  doctrine  of  cy  pres  are,  it  is  sub-  Doctrine  of 

CT  pm* 

mitted,  quite  conclusive  against  the  supposed  exemption 
of  remainders,  however  created,  from  all  restraint  in  re- 
spect of  perpetuity.  By  that  doctrine,  it  will  be  re- 
membered, limitations  to  an  unborn  person  for  life,  with 
remainder  to  the  first  and  other  sons  successively  of  such 
person  in  strict  settlement,  operate  to  confer  on  the  in- 
tended tenant  for  life  an  estate  tail,  for  the  purpose  of 
giving  effect  to  the  general  intention,  so  far  as  possible 
consistently  with  the  rule  of  law,  which  does  not  permit 
an  estate  for  life  to  be  given  to  an  unborn  person,  with 
remainder  to  his  issue  (c). 

The  impossibility  of  the  limitations  taking  effect  in  the 
manner  intended,  is  the  avowed  and  the  only  justifiable 
ground  of  this  bold  interference  with  the  declared  inten- 
tion of  the  testator ;  and  if  the  law  would  have  allowed  of        * 
their  operating  according  to  that  intention,  this  doctrine, 

(c)  Ante,  Vol.  I.  p.  260. 
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CRAP.  LT.      which  makes  so  important  a  figure  in  onr  books,  would 
have  been  wholly  nncalled  for. 

It  is  observable,  that  the  doctrine  advanced  in  Cole  v. 
Seweli  was  not  necessary  to  the  decision,  as  there  the  con- 
tingent remainder  was  preceded  by  estates  taiU  the  own- 
ers of  which  might  have  destroyed  it,  and  therefore  the 
remarks  of  the  Chancellor  may  fairly  be  regarded  as  extra- 
judicial. 
Diatinction  There  is,  it  is  conceived,  no  analogy,  or  rather,  not  a 

between  tenmt  .  .  .  .  •  •  • 

in  tail  acquiring  compIctc  aualogy,  bet wccu  the  case  of  a  contingent  re- 
for'ufe  deatroy.  maiudcr  Capable  of  being  destroyed  (<f),  and  that  (referred 
mg  remain     •  ^^  ^^^  g.^  Edtfford  Sugden)  of  a  remainder  preceded  by  an 

estate  tail  capable  of  being  enlaiged.  By  the  latter, 
the  party  destroying  the  entail  acquires  the  fee-^mple, 
by  the  former,  he  merely  extinguishes  the  contingent  re- 
mainder for  the  benefit  of  the  person  entitled  to  the  next 
vested  remainder  or  reversion ;  unless  therefore  sach  ulte- 
rior remainder  or  reversion  belongs  to  himself,  he  would 
have  no  interest  in  effecting  the  destruction  of  the  inter- 
vening remainders ;  indeed,  if  the  latter  were  limited  to 
his  own  descendants  (as  is  commonly  the  case),  of  conrBe 
he  has  the  strongest  incentive  for  their  preservation  (e). 

In  the  recent  Statute  of  Limitations  too  (8  &  4  Will 
4,  c.  27),  the  distinction  between  the  two  cases  is  tacitly 
recognised,  the  legislature  having  made  the  eviction  of  a 
tenant  in  tail  extend  to  all  those  whom  he  might  have 
barred ;  but  not  having  applied  the  same  principle  to  a 
'  tenant  for  life  in  relation  to  a  destructible  contingent  re- 
mainder. The  doctrine  in  question  would  be  fraught  with 
danger  to  titles;  a  possession  of  60,  or  even  100  years, 

#  {d)  It  is  observable,  that  in  Se-  tenant  for  Hft* 

wardY,  W\Uoek{BSiU^  p.  730),  the  re-  (0)  See,  also,  the  gronnd  snggeat- 

midnders  pronounced  to  be  bad  were  ed,  ante,  Vol.  I.  p.  226. 
all  capable  of  being  destroyed  by  the 
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would  be  no  security  against  eviction ;  for  a  latent  settle-     chap,  li, 
ment  might  be  produced  of  even  greater  antiquity,  limit- 
ing a  long  series  of  life  estates  to  unborn  persons,  each  of 
whom  would,  in  his  order,  have  a  distinct  right  of  entry 
as  his  estate  fell  into  possession.     In  short,  it  would  be  Danger  to  titiet 
impossible  to  affirm  of  any  apparent  owner,  that  he  might  ramainden. 
not  at  some  day  be  exposed  to  eviction.     If  it  be  alleged 
that  this  danger  exists  in  the  case  of  an  estate  tail,  (as 
must  be  admitted  to  a  certain  extent  to  be  the  case,  not- 
withstanding the  recent  enactment  just  referred  to),  does 
it  therefore  follow  that  we  ought,  by  proceeding  on  a 
strained  analogy,  to  extend  such  danger  ? 

The  necessity  for  a  contingent  remainder  taking  effect, 
if  at  all,  at  the  instant  of  the  determination  of  the  particular 
estate,  affords  no  safeguard  against  remoteness,  as  the  par- 
ticular estate  itself  may  be  limited  to  an  unborn  person ; 
for,  of  course,  a  limitation  which  is  itself  a  remainder  in 
relation  to  an  estate  which  precedes,  may  become  a  parti- 
cular estate  in  relation  to  an  estate  which  follows.  Thus, 
if  lands  were  limited  to  A.  for  life,  with  remainder  to  B., 
if  living  at  A.'s  decease,  remainder  to  C,  if  living  at  B.'s 
decease,  the  estate  of  B.  would  be,  during  A.'s  lifetime,  a 
remainder,  and,  after  A.*s  decease,  would  become  the  par- 
ticular estate  to  the  remainder  of  C. 

It  is  submitted,  therefore,   that  both  principle  and  Oeneni 

oondiuion. 

authority  justify  the  questioning  the  proposition  that  re- 
mainders owe  obedience  to  no  other  law  than  that  which 
requires  that  they  should  take  effect  at  the  instant  of  the 
determination  of  the  particular  estate  (/).     They  are,  it 


(/)  The  yiews  which  the  writer  of  much  research  and  ahility ;  hut 

haa  here  ventured  to  express  (he  is  the  writer  of  these  sheets  differs  from 

pleased  to  find)  coincide  with  those  the  learned  author  when  he  urges, 

of  Mr.  LewUf  in  his  Treatise  on  the  as  a  reason  for  applying  to  contin- 

Law  of  Perpetuity,  p.  4d6, — a  work  gent  remainders  the  rule  against  per- 
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CHAC  LI. 


Whether  ihe 
present  role 
against  perpe- 
tuities is  iden< 
tical  with  the 
old  doctrine. 


is  conceived,  either  subject  to  the  old  doctrine,  directed 
against  remote  possibilities,  or  the  modem  rule  against 
perpetuities,  unless  these  are  identical,  a«  may  be  con- 
tended with  much  plausibility,  although  it  is  not  neces- 
sary to  go  to  this  extent  in  support  of  the  denial  of  the  ex- 
emption of  remainders  from  all  perpetuity-restraint.  The 
matter  seems  to  stand  thus :  we  find  in  the  earlier  author- 
ities a  general  expression  of  the  repugnance  of  the  law 
to  limitations  which  savour  of  remoteness,  but  without 
any  distinct  definition  of  the  limits  which  it  allows.  When 
uses  arose,  with  the  consequent  new  modifications  of 
ownership,  the  necessity  of  preventing  perpetuities  was 
more  urgently  felt,  and  the  denunciations  against  them 
were  repeated  with  greater  frequency  and  vehemence,  but 
still,  for  some  time  at  least,  vrith  the  same  absence  as 
formerly  of  distinct  intimation  as  to  the  actual  extent  of 
the  legal  restriction,  until  at  length,  after  many  grada- 
tions, the  present  well-known  rule  was  distinctly  and 
authoritatively  propounded.  May  it  not,  then,  fairly  be 
presumed,  that  the  rule,  thus  eventually  elicited  from  the 
Judges,  is,  in  fact,  no  other  than  the  doctrine  which,  in 
the  old  language  of  the  law,  forbade  the  limiting  a  posa- 
bility  upon  a  possibility? 

This  identification  of  the  ancient  and  modem  doctrine 
would  avoid  many  anomalous  and  inconvenient  distinc- 
tions, and  reduce  all  to  coherence  and  consistency,  and 
would,  moreover,  rescue  the  Judges  who  fixed  the  perpe- 
tuity rale,  from  the  charge  of  exceeding  the  due  limits 
of  judicial  authority.     It  may  fairly  be  questioned,  whe- 


petnitiea^  the  poflBibiUty  of  remote 
lemainden  being  preserred  from  de- 
Btruction  by  estates  interposed  in 
trustees.  It  is  submitted,  that  such 
xemainders  in  trust,  if  expectant 


on  the  estate  for  life  of  unborn  pa^ 
sons,  would  be  themselves  neces- 
sarily contingent,  and,  therefore^ 
equaUy  liable  to  destmctioiu 
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ther  they  were  justified  in  imposing  a  new  restraint,  of  chap,  u. 
thdr  own  creation^  on  the  limitations  to  which  the  Statute 
of  Uses  had  given  rise.  It  was  the  province  of  the  Le- 
gislature to  have  applied  whatever  restrictions  were  re- 
quired for  the  new  modifications  of  ownership  which  they 
had  called  into  existence ;  though,  if  there  was  an  actual 
pre-existing  rule  of  law  applicable  in  its  nature  thereto, 
the  Courts  might,  without  any  great  stretch  of  judicial 
power,  apply  it  to  the  new  species  of  limitation,  seeing 
that  it  was  within  the  mischief  which  that  rule  was  in- 
tended to  prevent. 


VI.  The  case  of  Cole  v.  SeweU^  stated  in  the  last  sec-  "  SurrWor/* 

. .  r  J  i_  x»      1         •    X      ^  A    •  whether  to  be 

tion,  embraces  another  practical  point  of  great  impor-  ooMtmed 
tance,  namely,  whether  the  word  "survivors'"  can  be  con- 
strued others^  which  was  decided  in  the  affirmative,  not 
by  force  of  the  context  in  the  particular  instrument  (which, 
it  will  be  observed,  was  a  deed),  but  on  the  general  ground 
of  its  being  a  reasonable  construction,  and  justified  by  the 
case  of  Doe  v.  Wainewright  (e\  and  the  opinion  of  Lord 
JSldoUf  who,  though  in  Davidson  v.  Dallas  (g)  he  called  it  a 
forced  construction,  always  (Sir  JS.  Sugden  remarked) 
adopted  it. 

That  such  was  the  general  impression  in  the  time  of 
Lord  Eldon  and  Sir  William  Grant  may  be  readily  con- 
ceded (A),  but  the  current  of  recent  decisions,  founded  on 
Crowder  v.  Stone  (i),  has  been  the  other  way;  and  accord- 
ingly the  writer  felt  himself  warranted  in  stating  the  de- 
cided preponderance  of  authority  to  be  in  favour  of  the 
strict  construction  {k).  How  far  the  recent  decision  of  the 

(0)  5  Darn.  &  £.  427.  (0  Ante,  p.  611. 

{g)  14  Ves.  676.  {h)  Ante,  p.  609. 

(A)  Ante,  p.  609. 
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CHAP.  LI.  Chancellor  of  Ireland,  thrown  into  the  opposite  scale, 
may  cause  it  again  to  oscillate,  remains  to  be  seen.  The 
state  of  the  authorities  seems  hardly  to  justify  the  hope 
that  litigation  has  reached  its  limit  on  this  often-occurring 
point.  Without  adverting  to  the  contrariant  opinioos  of 
deceased  judges,  we  have  now  Lord  Ljfndhurst  (/),  Lord 
Brougham  (m),  and  Sir  James  Wigram  {n)  in  faYonr  of  the 
strict,  and  Sir  Lancelot  ShadweU  {o)  and  Sir  Edward  Sug- 
den  in  favour  of  the  less  definite,  construction;  though  it  is  to 
be  remembered  that  the  Vice-Chancellor  of  England  rested 
his  decision  upon  a  special  ground,  which,  however,  it  has 
been  shewn,  does,  in  point  of  fact,  apply  to  many  cases  in 
which  the  contrary  interpretation  has  prevailed.  It  is, 
perhaps,  to  be  regretted  that  the  liberal  construction  (which 
formerly  obtained,  and,  no  doubt,  generally  accords  with 
the  actual  intention)  was  not  adhered  to ;  but  there  seems 
much  difficulty  in  retracing  the  steps  which  have  since  been 
taken,  and  sound  principles  of  construction  seem  some- 
what violated  in  allowing  the  diversion  of  a  word  from  its 
strict  and  more  appropriate  signification,  without  the  aid 
Probability  of  of  an  explanatory  context.  At  all  events  the  course  of 
tion  of  «^?0^  the  recent  decisions  in  the  English  Courts  of  Equity  ren- 
tal"^ ders  it  highly  probable  that  the  strict  construction  of  the 

word  "  survivor  "  will  eventually  be  adopted,  though  with 
a  readiness  to  yield  to  the  slightest  indication  in  the 
context,  of  an  intention  to  use  the  word  in  the  sense  of 
otiier(p). 

(J)  Ante,  p.  612.  vor  "  was  contended  for,  althon^ 

(m)  Ibid.  it  was    coupled    with   aUktr;    but 

(»)  Ante,  p.  618.  thb  construction  (which  mifitaled 

(o)  Ante,  p.  61 7.  against  the  expras  terms  of  the 

(p)  In  the  recent  case  of  Slade     wiU),  was  not  adopted  or  comite- 

Y.  PafTy  7  Jurist^  102,  the  strict  in-     nanced  hy  the  Court. 

terpretation  of  the  word  "aupvi- 
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GENERAL  RULES  OF  CONSTRUCTION* 


There  &re  certain  rales  of  construction  common  to  General  mies 
both  deeds  and  wills ;  but  as,  in  the  disposition  of  pro- 
perty by  deed,  an  adherence  to  settled  forms  of  expression 
is  either  rigidly  exacted  by  the  Courts,  or  maintained  by 
the  practice  of  the  profession,  the  rules  to  which  the  con- 
struction of  deeds  has  given  rise  are  comparatively  few 
and  simple.  But  the  peculiar  indulgence  extended  to  tes- 
tators, who  are  regarded  as  inopes  consilii^  has  exempted 
the  language  of  wills  from  all  technical  restraint,  and 
withdrawn  them  in  some  degree  from  professional  in- 
fluence. By  throwing  down  these  barriers,  a  wide  field  is 
laid  open  to  the  caprices  of  language ;  though,  at  cer- 
tain points,  we  have  seen,  its  limits  are  ascertained  by  rules 
sufficiently  definite,  and  we  are  guided  through  its  least 
beaten  tracks  by  general  principles. 

It  has  been  a  subject  of  regret  with  eminent  judges  (a), 
that  wills  were  not  subjected  to  the  same  strict  Vules  of 
construction  as  deeds,  since  the  relaxation  of  those  rules 
introduced  so  much  uncertainty  and  litigation ;  and  was, 
indeed,  at  an  early  period,  productive  of  so  much  em- 
barrassment, as  to  draw  from  Lord  Coke  {b)  the  obser- 
vation, that  ^  wilTs,  and  the  construction  of  them,  do  more 
perplex  a  man  than  any  other  learning ;  and,  to  make  a 

(a)  See  Lord  KenymCi  judgment      &  E.  602.    See,  also,  Wilm.  39& 
in  Denn  d.  Mowr  ▼.  MeOoTy  5  Durn.         (6)  2  Balst.  130. 
&  £.  661 ;  Doe  t.  AUm^  8  Durn. 
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certain  construction  of  them,  this  escedit  jurisprtidentum 
artem.  But  (he  adds)  I  have  learned  this  good  role,  al- 
ways to  judge  in  such  cases,  as  near  as  may  be,  and 
according  to  the  rules  of  law." 

This  quotation  will  serve  to  introduce  the  obseryation, 
that,  though  the  intention  of  testators,  when  ascertained,  is 
implicitly  obeyed,  however  informal  the  language  in  which 
it  may  have  been  conveyed;  yet  the  courts,  in  construing 
that  language,  resort  to  certain  established  rules,  by  which 
particular  words  and  expressions,  standing  unexplained, 
have  obtained  a  definite  meaning ;  which  meaning,  it  must 
be  confessed,  does  not  always  quadrate  with  their  popular 
acceptation.  This  results  from  the  intendment  of  law, 
which  presumes  every  person  to  be  acquainted  with 
its  rules  of  interpretation  (c),  and  consequently  to  use  ex- 
pressions in  their  legal  sense, — i.  e.  in  the  sense  which 
has  been  affixed  by  adjudication  to  the  same  expressions 
occurring  under  analogous  circumstances :  a  presomption 
which,  though  it  may  sometimes  have  disappointed  the 
intention  of  testators,  is  fraught  with  great  general  con- 
venience; for,  without  some  acknowledged  standard  of  in- 
terpretation, it  would  have  been  impossible  to  rely  with 
confidence  on  the  operation  of  any  will  not  technically 
expressed,  until  it  had  received  a  judicial  interpretation. 
And,  indeed,  dispositions  conceived  in  the  most  appro- 
priate forms  of  expression,  must  have  been  rendered 
precarious  by  a  license  of  construction  which  set  up  the 
intention,  to  be  collected  upon  arbitrary  notions,  as 
paramount  to  the  authority  of  cases  and  principles.  In 
such  a  state  of  things,  the  most  elaborate  treatise  on 

(e)  See  Doe  d.  fyde  v.  I^de,  1  C.C.  221;  and  Lord  Alvaml^s  ob- 

D.  &  E.  696;  Langham  ▼.  Sanfordy  servations  in  S$ak  y.  Bwfer,  2 

2  Mer.  22.    But  see  Lord  l^urhu^s  &  PuU.  594. 
judgment  in  Jones  y.  Morgan,  1  B. 
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the  constraction  of  wills,  though  it  might,  perhaps,  like  chap,  m., 
other  curious  researches,  prove  interesting  to  some  in- 
quirers into  the  wisdom  and  sagacity  of  our  ancestors, 
could  contribute  little  or  nothing  towards  placing  the  law 
of  property,  as  it  regards  testamentary  dispositions,  on  a 
secure  and  solid  foundation.  It  is,  therefore,  necessary, 
to  remind  the  reader,  that  the  language  of  the  courts, 
when  they  speak  of  the  intention  as  the  governing  prin- 
ciple, sometimes  calling  it  ^'  the  law"  of  the  instrument  (cO, 
sometimes  the  "  pole  star  "  («),  sometimes  the  ^'  sovereign 
guide**  (/),  must  always  be  understood  with  this  important 
limitation — ^that  here,  as  in  other  instances,  the  Judges 
submit  to  be  bound  by  precedents  and  authorities  in  point; 
and  endeavour,  as  we  have  seen,  to  collect  the  intention 
upon  grounds  of  a  judicial  nature,  as  distinguished  from 
arbitrary  occasional  conjecture. 

The  result,  upon  the  whole,  has  been  satisfactory ;  for, 
by  the  application  of  established  rules  of  construction, 
with  due  attention  to  particular  circumstances,  a  degree 
of  certainty  has  been  attained,  which  must  have  been 
looked  for  in  vain,  if  less  regard  had  been  paid  to  the 
principles  of  anterior  decisions.  And,  though  the  cases 
on  the  construction  of  wills  have  become,  by  the  accumu- 
lation of  more  than  three  centuries,  immensely  numerous ; 
yet  when  we  consider  the  vast  augmentation  which,  during 
this  period,  and  the  last  century  in  particular,  has  taken 
place  in  the  wealth  and  population  of  the  country;  the 
several  new  species  of  property,  which  the  ever-varying 
exigencies  of  a  commercial  nation  have  from  time  to  time 
called  into  existence,  and  to  which  the  rules  of  construc- 
tion were  to  be  applied;  the  complexity  which  a  more 
refined  and  artificial  state  of  society  has  introduced  into 

{d)  Per  Lord  Hale^  in  Kinff  v.      Lonff  ▼.  Laminff,  2  Burr.  1112. 
Melling,  1  Vent.  231.  (/)  Per  Wikna,  C.  J.,  in  Roe  d. 

(«)  Per  WUmoiy  C.  J.,  in  2>«j  d.      Dodson  v.  GreWy  2  Wils.  322. 
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dispositions  of  property;  and,  lastly,  the  more  extenaTc 
use  of  the  art  of  writing,  leading  to  increased  fEM^ility  in 
the  exercise  of  the  testamentary  power — we  are  prepared 
to  expect  an  incessantly  growing  accession  to  questions  of 
this  nature.  But  it  will  be  found,  I  apprehend,  that,  so 
far  from  having  increased  in  a  corresponding  ratio^  they 
have,  and  particularly  at  a  recent  period,  numerically  di- 
minished. 

This  must  be  attributed  partly  to  the  more  frequent 
practice  of  resorting  to,  and  the  increased  fibcility  of  ob- 
taining, professional  assistance  in  the  preparation  of  wiUs; 
and  partly  to  the  maturity  which  the  system  of  constnic- 
tion  has  gradually  attained,  and  which  enables  persons, 
conyersant  with  the  subject,  in  most  cases,  to  predicate, 
with  a  considerable  approach  to  certainty,  what  would  be 
the  decision  of  a  court  of  judicature  in  any  giyen  case; 
and,  consequently,  to  render  an  appeal  to  its  anthoritr 
unnecessary. 

Some  uncertainty,  it  will  be  admitted,  is  inseparable 
from  the  nature  of  the  subject.  Many  of  the  rules  of  con- 
struction are  such  as  necessarily  inyohe  uncertainty  io 
the  application  of  them  to  particular  cases ;  and,  in  a  few 
instances,  the  rules  themselves  are,  we  have  seen,  yet  sub- 
jects of  controversy.  To  discuss  and  illustrate  these  rales 
has  been  the  design  of  the  writer  in  the  preceding  pages. 


Sammarjof 
the  mles  of 
oonstrnotioD. 


It  may  be  useful,  however,  in  conclusion,  to  present  to 
the  reader  a  summary  of  the  several  rules  of  constructioB 
which  have  already  been  the  subject  of  detailed  examina- 
tion. 

I.  That  a  will  of  real  estate,  wheresover  made,  and  in 
whatever  language  written,  is  construed  according  to 
the  law  of  England,  in  which  the  property  is  situate  (y\ 


iff)  Pre.  Ch.  677. 
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but  a  will  of  personalty  is  governed  by  the  lex  domi- 
cilii (h). 

II.  That  technical  words  are  not  necessary  to  give 
effect  to  any  species  of  disposition  in  a  wiU  (t). 

III.  That  the  construction  of  a  will  is  the  same  at  law 
and  in  equity  (Ar),  the  jurisdiction  of  each  being  governed 
by  the  nature  of  the  subject  (/);  though  the  consequences 
may  differ,  as  in  the  instance  of  a  contingent  remainder, 
which  is  destructible  in  the  one  case  and  not  in  the 
other. 

lY.  That  a  will  speaks,  for  some  purposes,  from  the 
period  of  execution,  and  for  others  from  the  death  of  the 
testator ;  but  never  operates  until  the  latter  period  (m). 

V.  That  the  heir  is  not  to  be  disinherited  without  an 
express  devise,  or  necessary  implication  (n) ;  such  impli- 
cation importing,  not  natural  necessity,  but  so  strong  a 
probability,  that  an  intention  to  the  contrary  cannot  be 
supposed  (o). 

VI.  That  merely  negative  words  are  not  sufficient  to 
exclude  the  title  of  the  heir  or  next  of  kin  (p).  There 
must  be  an  actual  gift  to  some  other  definite  object. 

YII.  That  all  the  parts  of  a  will  are  to  be  construed 
in  relation  to  each  other,  and  so  as,  if  possible,  to  form 
one  consistent  whole ;  but,  where  several  parts  are  abso- 
lutely irreconcileable,  the  latter  must  prevail  (q). 

(A)  Ante,  Vol,  I.,  p.  2.  3  B.  P.  C.  Toml.  ed.  45. 

(t)  3  Darn.  &  £.  80;  11  East,         (o)  1  Ves.  &  Bea.  466;  5  Dura. 

246;  16  Id.  222.  &  £.  558;  7  East,  97;  1  New  Rep. 

{k)  3  P.  W.  259  ;  2  Ves.  sen.  74.  118;  18  Ves.  40. 

(0  1  Ves.  jun.  16;  2  lb.  417;  4         (jp)  Ante,  Vol.1,  p.  294;  4Beav. 

Ves.  329.  318. 

(«)  Vide,  ante,  chap.  10,  Vol.  I.         (q)  9  Mod.  154;  2  Bl.  979;  1 

p  277.  Bum.  &  E.  630;  6  Ves.  100;  16 

(n)  Br.  Devise,  52 ;  Dyer,  330  b ;  Ves.  314;  3  Man.  &  S.  1 58 ;  Swanst. 

2  Stra.969;  Ca.  t.  Hardw.  142;  1  28;  2  Atk.372;  6  Durn.  &  E.314; 

Wils.  105 ;  Willes,  303 ;  2  D.  &  E.  2  Taunt.  109 ;  18  Ves.  421 ;  6  Moore, 

209 ;  2  Man.  &  S.  448.    See,  also,  214.    But  see  Barnard.  C.  C.  261. 


CHAP    .  Lll. 
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y  III.  That  extrinsic  evidence  is  not  admissible  to  alter, 
detract  from,  or  add  to,  the  terms  of  a  will  (r),  (though  it 
may  be  used  to  rebut  a  resulting  trust  attaching  to  a  legal 
title  created  by  it  ($),  or  to  remove  a  latent  ambiguity). 

IX.  Nor  to  vary  the  meaning  of  words  (<);  and,  there- 
fore, in  order  to  attach  a  strained  and  extraordinary  sense 
to  a  particular  word,  an  instrument  executed  by  the  tes- 
tator, in  which  the  same  word  occurs  in  that  sense,  is  not 
admissible  {u);  but  the 

X.  Courts  will  look  at  the  circumstances  under  which 
the  devisor  makes  his  will — ^as  the  state  of  his  pro- 
perty (r),  of  his  family  (*r),  and  the  like  (y). 

XI.  That,  in  general,  implication  is  admissible  only  in 
the  absence  of,  and  not  to  control,  an  express  disposi- 
tion (z). 

XII.  That  an  express  and  positive  devise  cannot  be 
controlled  by  the  reason  assigned  (a),  or  by  subsequent 
ambiguous  words  (d),  or  by  inference  and  argument  from 
other  parts  of  the  will  (c) ;  and,  accordingly,  such  a  de- 
vise is  not  affected  by  a  subsequent  inaccurate  recital 
of,  or  reference  to,  its  contents  (d);  though  recourse  may 
be  had  to  such  reference  to  assist  the  construction,  in  case 
of  ambiguity  or  doubt. 

XIII.  That  the  inconvenience  or  absurdity  of  a  devise 


(r)  See  judgment  in  16  Yes.  486 ; 
5  Rep.  68;  Cas.  temp.  Talb.  240; 
3  B.  P.  C.  Toml.  ed.  607;  2  Ch. 
Cas.  281 ;  7  Darn.  &  E.  188. 

(«)  Cas.  temp.  Talb.  78. 

(0  4  Taunt.  176;  4  Dow,  65;  3 
Man.  &S.  171.  ButBee2P.  W.135. 

(tf)  11  East,  441. 

(v)  1  Mer.  646;  7  Taunt.  105;  1 
Bam.  &  Aid.  650;  3  Barn.  &  Cres. 
870;  IB.  C.C.472. 

(x)  3  B.  P.  C.  Toml.  ed.  267;  4 


Burr.  2166;  4  B.  C.C.  441;  3  Bun. 
&  Aid.  667;  3  Dow,  72;  3  Bani.& 
Aid.  632;  2  Moore,  302. 

(y)  1  Black.  60;  1  Mer.  384. 

{g)  8  Rep.  94;  2  Yem.  00;  1  P. 
W.64. 

(a)  16  Yea.  36. 

(b)  8  Bligh,  N.  S.  88. 

(c)  1  Yes.  jun.  268;  8  Yea.  42; 
Cowp.  99. 

{d)  Moore,  13,  pi.  60;  1  And.  8; 
Cowp.  83. 
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is  no  ground  for  yarying  the  construction,  where  the  terms  cwap.  m. 
of  it  are  unambiguous  {e) ;  nor  is  the  fact,  that  the  testa- 
tor did  not  foresee  all  the  consequences  of  his  disposition, 
a  reason  for  varying  it  (/) :  but,  where  the  intention  is  ob- 
scured by  conflicting  expressions,  it  is  to  be  sought  rather 
in  a  rational  and  consistent,  than  an  irrational  and  incon- 
sistent purpose  (y). 

XIY.  That  the  rules  of  construction  cannot  be  strained 
to  bring  a  devise  within  the  rules  of  law  (h) ;  but  it  seems 
that,  where  the  will  admits  of  two  constructions,  that  is 
to  be  preferred  which  will  render  it  valid ;  and  therefore 
the  court,  in  one  instance,  adhered  to  the  literal  lan- 
guage of  the  testator,  though  it  was  highly  probable  that 
he  had  written  a  word,  by  mistake,  for  one  which  would 
have  rendered  the  devise  void  (i). 

XV.  That  favour  or  disfavour  to  the  object  ought  not 
to  influence  the  construction  (k). 

XYI.  That  words,  in  general,  are  to  be  taken  in  their 
ordinary  and  grammatical  sense,  unless  a  clear  intention 
to  use  them  in  another  can  be  collected  (/),  and  that  other 
can  be  ascertained;  and  they  are,  in  all  cases,  to  receive 
a  construction  which  will  give  to  every  expression  some 
effect,  rather  than  one  that  will  render  any  of  the  expres- 
sions inoperative  (m) ;  and  of  two  modes  of  construction^ 
that  is  to  be  preferred  which  will  prevent  a  total  intes- 
tacy (n). 


(e)  1  Mer.  417;  2  Sim.  &  Stu.  ed.  209. 

295.  (*)  See  4  Ves.  674.    But  see  2 

(/)  3  Mau-  &  S.  37 ;  1  Mer.  368.  Ves.  &  Bca.  269. 

(^)  4  Madd.  67.    See,  also,  3  B.  (/)  18  Ves.  466* 

C.  C.  401.  (»)  3  Ves.  460;  7  Id.  466;  7  East, 

(h)  1  Cox,  324;  2  Mer.  389;  1  272;  2  Bam.  &  Aid.  441. 

Jac.  &  Walk.  31.    But  see  2  Russ.  (n)  Cas.  temp.  Talb»  101;  8  Ves. 

&  M.  306 ;  2  Kee.  766 ;  2  Beav.  352.  204 ;  2  Men  386. 

(f )  3  Burr.  1620 ;  3  B.  P. C.  Toml. 
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XVII.  That,  where  a  testator  uses  technical  words,  he 
is  presumed  to  employ  them  in  their  legal  sense  (o),  unless 
the  context  clearly  indicates  the  contrary  (p). 

XVIII.  That  words,  occurring  more  than  once  in  a 
will,  shall  be  presumed  to  be  used  always  in  the  same 
sense  {q\  unless  a  contrary  intention  appear  by  the  con* 
text  (r),  or  unless  the  words  be  applied  to  a  different  sub- 
ject {s).  And,  on  the  same  principle,  where  a  testator 
uses  an  additional  word  or  phrase,  he  must  be  presomed 
to  have  an  additional  meaning  (/). 

XIX.  That  words  and  limitations  may  be  transposed  (u), 
supplied  (v)j  or  rejected  (a;*),  where  warranted  by  the  im- 
mediate context,  or  the  general  scheme  of  the  will ;  but 
not  merely  on  a  conjectural  hypothesis  of  the  testator^s 
intention,  however  reasonable,  in  opposition  to  the  plain 
and  obvious  sense  of  the  language  of  the  instrument  (y). 

XX.  That  words  which  it  is  obvious  are  mis-written, 
(as  dying  with  issue,  for  dying  without  issue),  may  be  cor- 
rected (z). 


(o)  Doug.  340;  6  Dam.  &  £.  352; 
4Ve8.  329;  6  Yes.  401. 

(jp)  Doug.  341;  3  B.  C.  C.  68;  5 
East,  51;  2  BaU  &  Be. 204;  3  Dow, 

71. 

(q)  2  Ch.  Caa.  169. 

(r)  Doug.  269. 

(*)  1  P.  W.  663 ;  2  Ves.  aen.  616; 
5  Mau.  &  S.  126;  1 Y es. &  Bea. 260. 
But  see  14  Yea.  488. 

(0  4  B.  C.  C.  15;  13  Yes.  39;  7 
Taunt.  85.  The  writer  has  heard 
Lord  Eldini  lay  down  the  rule  in 
these  words.  But  see  Amb.  122;  6 
Yes.  300;  10Ye8.166;  13  East,  559; 
13  Yes.  476;  19  Yes.  545;  1  Mer. 
120;  3  Mer.  316;— rwhere  the  argu- 
ment that  the  testator,  notwith- 


standing some  variation  of  expres* 
sion,  had  the  same  intention  in 
several  instances,  prevuled. 

(»)  2  Ch.  Ca,  10;  Hob.  75;  2 
Yes.  sen.  84;  Amb.  374;  8  East, 
149;  15  East,  309;  1  B.  &  A.  137. 
But  see  2  Yes.  sen.  248. 

(9)  Cro.  Car.  185;  7Diinu&E. 
437;  6  East,  486;  3  Dowl.  &  RyL 
398.    See,  also,  2  BL  1014. 

{x)  2  Yes.  sen.  276 ;  3  Dun.  & 
E.  87,  n.;  3  Id.  484;  4  Yea.  51;  5 
Yes.  243;  6  Yes.  129;  12  East,  515; 
9  Yes.  566. 

(y)  18  Yea.  368;  19  Id.  052;  2 
Mer.  25. 

(z)  8  Mod.  59 ;  5  Bam.  &  Adolph. 
621;  d  AdoL  &  fiUia,  340. 
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XXI.  That  the  construction  is  not  to  be  varied  by 
events  subsequent  to  the  execution  (a) ;  but  the  courts,  in 
determining  the  meaning  of  particular  expressions,  will 
look  to  possible  circumstances,  in  which  they  miyht  have 
been  called  upon  to  affix  a  signification  to  them  (£). 

XXII.  That  several  independent  devises,  not  gramma- 
tically connected,  or  united  by  the  expression  of  a  common 
purpose,  must  be  construed  separately,  and  without  rela- 
tion to  each  other;  although  it  may  be  conjectured,  from 
similarity  of  relationship,  or  other  such  circumstances,  that 
the  testator  had  the  same  intention  in  regard  to  both  (c). 
There  must  be  an  apparent  design  to  connect  theip  (d). 

XXIII.  That  where  a  testator's  intention  cannot  ope- 
rate to  its  full  extent,  it  shall  take  effect  as  far  as  pos- 
sible (e). 

XXIV.  That  a  testator  is  rather  to  be  presumed  to 
calculate  on  the  dispositions  in  his  will  taking  effect,  than 
the  contrary;  and,  accordingly,  a  provision  for  the  death 
of  devisees  will  not  be  considered  as  intended  to  provide 
exclusively  for  lapse,  if  it  admits  of  any  other  construc- 
tion (/). 


CHAF.  LII. 


(a)  Cases  temp.  Talb.  21 ;  3  P. 
W.  269;  11  East,  658,  n.;  1  Cox, 
324;  1  Ves.  Jan.  476. 

(b)  11  Ves.  467. 

(c)  Cro.  Car.  968;  Doug.  769;  8 
I>uni.&£.64;  1  N.R.3d6;  9£a8t, 
267;  11  Id.  220 ;  14  Yes.  304 ;  4  Mau. 
&  S.  68;  1  Pri.  363;  4  Barn.  & 
Cress.  667.    See,  also,  Godb.  140. 

(d)  Leon.  67;  Cas.  temp.  Hardw. 
143;  10  East,  603.  This  and  the 
former  class  of  cases  chiefly  relate 


to  a  question  of  frequent  oocnrrenoe: 
whether  words  of  limitation,  pre- 
ceded by  seyeral  deyises,  relate  to 
more  than  one  of  those  devises. 

(e)  Fmch,  139;  3  P.  W.  260. 
See,  also,  4  Yes.  326;  13  Yes.  486. 

(/)  2  Atk.  376;  4  Yes.  418;  4 
Yes.  664;  7  Yes.  686;  1  Yes.  &  Bea. 
422 ;  1  Pri.  264.  See,  also,  1  Swanst. 
161;  2  Yes.  jun.  601;  and  1  M'Qe- 
land,  168. 
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SUGGESTIONS    TO   PERSONS   TAKING  INSTRUCTIONS 

FOR  WILLS. 


Few  of  the  duties  which  devolve  upon  a  solicitor,  more  impera* 
tivelj  call  for  the  exercise  of  a  sound,  discriminating,  and  well- 
informed  judgment,  than  that  of  taking  instructions  for  wills.  It 
frequently  happens,  that,  from  a  want  of  familiar  acquaintance 
with  ihe  subject,  or  from  the  physical  weakness  induced  by  dis- 
ease, (where  the  testamentary  act  has  been,  as  it  too  often  is,  un- 
wisely deferred  imtil  the  event  which  is  to  call  it  into  operation 
seems  to  be  impending),  testators  are  incapable  of  giving  more 
than  a  general  or  imperfect  outline  of  their  intention,  leaving  the 
particular  provisions  to  the  discretion  of  their  professional  ad- 
viser. Indeed,  some  testators  mi  down  to  this  task  with  so  few 
ideas  upon  the  subject,  that  they  require  to  be  informed  of  the 
ordinaiy  modes  of  disposition  under  similar  circumstances  of  fa- 
mily and  property,  with  the  advantages  and  disadvantages  of 
each ;  and  their  judgment,  in  the  selection  of  one  of  these  modes, 
is  necessarily  influenced  by,  if  not  wholly  dependent  on,  profes- 
»onal  recommendation*  To  a  want  of  complete  and  accurate  in- 
formation as  to  the  consequences  of  their  proposed  schemes,  must 
be  ascribed  many  of  the  absurd  and  inconvenient  provisions  in- 
troduced into  testamentary  gifts;  to  say  nothing  of  the  obscuri- 
ties and  inconsistencies  which  frequentiy  throw  an  impenetrable 
cloud  over  tiie  testator's  real  intentions.  It  may  be  useful  to 
mention  some  particulars  on  which  information  should  be  ob- 
tfuned  in  taking  instructions  for  a  wUI,  most  of  the  inquiries  bdng 
suggested  by  the  various  classes  of  cases  discussed  at  laige  in  this 
work,  and  being  framed  with  a  view  to  prevent  such  questions  as 
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Deacription  of 
lands. 


Immediate 
profita. 


those  cases  present.  It  will  be  obTioaSy  tliat  the  Batore  of  the 
inquiries  in  every  case  must  be  greatly  regulated  by  the  dtiiati<Hi 
in  life  and  other  circumstances  of  the  testator.  They  may  be 
distributed  into  those  that  reIate--;/Ep^,  to  the  subject,  and  aoroiii%, 
to  the  objects  of  testamentary  disposition,  including  in  the  former 
some  general  points. 

1.  Where  lands  spedfically  devised  are  described  by  their 
local  situation  and  occupancy,  (though  a  reference  to  occupancy 
is  in  general  better  omitted,  unless  it  form  a  necessary  discrimi- 
nating feature  in  the  description),  it  should  be  carefully 
tuned,  that  the  whole  of  the  land  answering  to  the  locality, 
swers  also  to  the  occupancy,  or,  in  other  words,  that  both  parts 
of  the  description  are  co-extensive,  to  avoid  any  question  as  to 
the  less  comprehensive  term  being  restrictive. 

2.  Where  there  is  an  immediate  devise  to  a  dass  of  persons, 
who  may  not  be  in  existence  at  the  death  of  the  testator,  as  to 
the  children  of  A.,  who  may  then  have  no  children,  it  ahoold  be 
ascertained,  what,  in  this  event,  is  to  become  of  the  interme£ate 
profits.  In  the  absence  of  any  provinon  of  this  nature,  they  will 
go  to  the  residuary  devisee  or  heir-at-law. 

3.  Where  the  subject  of  devise  is  a  mortgaged  estate,  in- 
quiry should  be  made,  whether  the  devisee  is  to  take  it  subject 
to  the  mortgage;  and,  if  so,  words  should  be  used  n^ativing  his 
right  to  have  it  exonerated  out  of  the  assets,  for  which,  it  will  be 
seen,  the  devising  the  property  mbfect  to  the  mortgagt  debt  is  not 
alone  sufficient. 

4.  Another  question  which  may  be  proper,  under  some  cir> 
debt!,  legacies,   cumstances,  is,  whether  any  spedfic  fund,  constituted  of  real  or 

personal  estate,  is  to  be  appropriated  for  payment  of  debts;,  fune- 
ral and  testamentary  expenses,  and  l^acies ;  and  it  should  always 
be  stated,  whether  a  fund  so  appropriated,  is  to  exempt  the  ge- 
neral personal  estate  from  being  first  applied,  as  is  generally  in- 
tended, tiliough  the  intention  frequently  fails  for  want  of  an  ex- 
plicit expression  of  it. 


Mortgaged 
landf. 


Payment  of 


ProTision  for 
wife  and 
cfaildren. 


IL  In  relation  to  the  cbjects  of  pft. — ^When'  a  testator  pro- 
poses to  make  a  disposition  of  his  property  in  fiivour  of  his  wife 
and  children,  (naturally  the  first  objects  of  his  r^aid),  several 
modes  of  disposition  present  themselves.  One  is,  to  give  the  in- 
come to  the  wife  for  life,  clothed  or  not  with  a  trust  for  the 
maintenance  of  the  children,  and  to  give  the  inheritance  or  capital 
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to  the  chfldren  equallj,  subject  or  not  to  a  power  in  the  wife  of 
fixing  their  shares^  or  limiting  the  property  to  some  in  exclusion 
of  others,  as  she  may  think  proper.  Another  mode  is,  to  give 
the  wife  and  children  immediate  absolute  interests  in  the  property 
in  certain  proportions,  according  to  the  nature  of  the  distribution 
of  personal  property  under  the  statute  in  case  of  intestacy ;  but 
this  mode  of  disposition  is  less  frequently  adopted  than  the 
former.  To  empower  the  widow  to  regulate  the  shares,  is  often 
found  convenient,  not  only  as  it  preserves  her  influence  over  her 
children,  but  because  it  enables  her  to  adapt  the  deposition  of 
the  property  to  their  various  exigencies  at  the  period  of  her  deaths 
and  it  has,  moreover,  a  salutary  effect  in  restndniug  the  children 
from  disposing  of  their  reversionary  interests.  Where  the 
children  do  not  take  absolutely  vested  interests  imtil  their  majors 
ity  or  marriage,  it  is  useful  to  confer  a  power  on  the  trustees, 
with  tlie  consent  of  the  widow,  or  other  person  taking  the  prior 
life  interest,  to  advance  some  proportion  (the  maximum  of  which 
is  usually  fixed  at  half  or  one-third)  of  their  presumptive  shares, 
in  order  to  place  out  the  sons  as  apprentices,  &c.  or  for  other 
such  purposes.  Even  where  the  children  take  vested  (L  e.  abso- 
lutely vested)  interests  at  their  birth,  a  power  of  advancement 
may  be  requisite  where  the  prior  legatee  for  life  is  a  married  wo» 
man  restrained  from  alienation,  and,  therefore,  incompetent  to 
accelerate  the  payment  of  the  shares  by  relinquishing  her  life  in- 
terest. In  no  other  case  can  the  power  be  wanted  under  such 
circumstances* 

1.  The  obvious  inquiries  (in  addition  to  those  immediately  In  r^^r^  to 
suggested  by  the  preceding  remarks)  to  be  made  of  a  testator,  of  ' 
whose  bounty  children  are  to  be  objects,  are — at  what  ages  their 

shares  are  to  vest ; — whether  the  income  or.  any  portion  of  it  is 
to  be  applied  for  maintenance  until  the  period  of  vesting,  and  if 
not  all  appUed,  what  is  to  become  of  the  excess  ?  whether,  if  any 
child  die  in  the  testator's  life-time,  or,  subsequently,  before  the 
vesting  age,  leaving  children,  such  children  are  to  be  substituted 
for  the  deceased  parents.  If  the  vesting  of  the  shares  be  post- 
poned to  the  death  of  a  prior  tenant  for  life,  or  other  possibly  re- 
mote period,  the  necessity  for  providing  for  such  events  is  of 
course  more  urgent ;  and  in  that  case  it  should  also  be  ascertained, 
whether,  if  the  objects  die  leaving  grandchildren,  or  more  remote 
issue,  but  no  children,  such  issue  are  to  stand  in  the  place  of  their 
parent. 

2.  If  any  of  the  objects  of  the  gift  (whether  of  real  or  per-  Daughters'  or 
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other  females'     sonal  property)  be  femalefl^  or  the  gift  be  made  capable  of  oom> 

'^^^^'  prehending  them,  as  in  the  case  of  a  general  devise  or  bequest  to 

children,  it  should  be  suggested,  whether  their  shares  are  not  to  be 
placed  out  of  the  power  of  husbands ;  t.  «•  limited  to  trustees  for 
their  separate  use  for  life,  subject  or  not  to  a  restriction  on  aliena- 
tion,  (which,  however,  is  a  necessary  concomitant  to  give  full  effect 
to  the  intention  of  excluding  marital  influence),  with  a  power  of 
disposition  over  the  inheritance,  or  capital,  as  the  case  may  be; 
and  if  it  be  intended  to  prevent  that  power  of  dispontion  fi\>m 
being  exercised,  under  marital  influence,  without  the  poesibility  of 
retractation,  it  should  be  confined  to  dispositions  by  will,  which, 
being  ambulatory  during  her  life,  can  never  be  exereLsed  so  as  to 
fetter  her  power  of  alienation  over  the  property. 

Uses  to  prevent       3.  If  the  devisc  be  of  the  legal  estate  of  lands  of  inheritance 

^^^^'  to  a  man,  it  should  be  inquired,  (though  the  affirmative  may  be 

presumed  in  the  absence  of  instructions),  whether  they  are  to  be 

Umited  to  uses  to  bar  the  dower  of  any  wife  to  whom  he  was 

married  on  or  before  the  1st  of  Januaiy,  ]  834. 

Surviforship.  4.  If  a  gift  be  made  to  a  plurality  of  persons,  it  should  be  in- 
quired whether  they  are  to  take  as  joint  tenants,  or  tenants  in 
common ;  or,  in  other  words,  whether  with  or  without  sorvivcn^ 
ship;  though  it  is  better  in  general,  where  survivorship  id  in- 
tended, to  make  the  devisees  tenants  in  common,  with  an  expreu 
limitation  to  the  survivors,  than  to  create  a  joint  tenancy^  which 
may  be  severed. 

To  what  period       5.  In  all  cascs  of  limitations  to  survivors,  it  should  be  most 

clearly  and  explicitly  stated  as  to  what  period  survioarshxp  is  tobe 
referred;  that  is,  whether  it  is  to  go  to  the  persons  who  are  sur- 
vivors at  the  death  of  the  testator,  or  at  the  period  of  distribii- 

Saggestion  as     tiou.     It  should  always  be  anxiously  ascertained,  that  the  testa- 

awiTorship.      tor,  in  disposing  of  the  shares  of  dying  devisees  or  legatees  among 

surviving  or  other  objects,  does  not  overlook  the  possible  event 
of  their  leaving  children  or  other  issue.  There  can  be  littk 
doubt  that  in  many  cases  of  absolute  gifts  to  survivors,  this  con- 
tingency is  lost  sight  of.  This  observation,  in  r^ard  to  the  un- 
intentional exclusion  of  issue,  applies  to  all  gifts  in  whidi  it  is 
made  a  necessary  qualification  of  the  objects,  that  they  should  be 
living  at  a  prescribed  period  posterior  to  the  testator's  decease, 
and  in  respect  of  whom,  therefore,  the  same  caution  may  be  sug- 
gested. 

As  to  Testing.         6.  It  may  be  observed,  that  where  interests  not  in  possesaon 

are  created,  which  are  intended  to  be  contingent  until  a  given 
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event  or  period,  this  should  be  explicitly  stated;  as  a  contrary 
construction  is  generally  the  result  of  an  absence  of  expression. 
Explicitness,  generally^  on  the  subject  of  vesting,  cannot  be  too 
strongly  uiged  on  the  attention  of  the  framers  of  wills. 

7.  Where  a  testator  proposes  to  recommend  any  person  to  the  Words  of  re- 
favourable  regard  of  another,  whom  he  has  made  the  object  of  his  ^^  * 

bounty,  it  should  be  ascertained  whether  he  intends  to  impose  a 
l^al  obligation  on  the  devisee  or  legatee  in  favour  of  such  per- 
son, or  to  express  a  wish  without  conferring  a  right.  In  the 
former  case,  a  dear  and  definite  trust  should  be  created ;  and  in 
the  latter,  words  n^ativing  such  a  construction  of  the  testator's 
expressions  should  be  used.  Equivocal  language  in  these  cases 
has  given  rise  to  much  litigation* 

Lasthf.  It  may  be  suggested,  that  where  a  testator  is  married.  Making  will 
and  has  no  children,  unless  provision  be  made  in  his  will  for  chil-  ^^ior's  ^ 
dren  coming  in  esse,  or  it  be  unreasonable  to  contemplate  his  hav-  leavingnoiwoe. 
ing  issue,  the  dispositions  of  his  will  should  be  made  expressly  con- 
tingent on  his  leaving  no  issue  surviving  him ;  for,  as  the  birth  of 
children  alone  is  not  a  revocation,  they  may  be  excluded  under  a 
will  made  when  their  existence  was  not  contemplated ;  and  cases 
of  great  hardship  of  this  kind  have  sometimes  arisen  from  the 
neglect  of  testators  to  make  a  new  disposition  of  their  property 
at  the  birth  of  children ;  indeed,  it  has  sometimes  happened,  that 
a  testator  has  left  a  child  ^  ventre,  without  being  consdous  of 
the  fact;  for  the  same  reason  provisions  for  the  children  of  a 
married  testator,  who  has  children,  should  never  be  confined  to 
children  in  esse  at  the  making  of  the  wilL  A  gift  to  the  testa- 
tor's children  generally  will  indude  all  possible  objects.  Where, 
however,  the  gift  is  to  the  children  of  another  person,  and  it  is 
intended  (as  it  generally  is,)  to  indude  all  the  children  thereafter 
to  be  bam,  terms  to  this  effect  should  be  used,  unless  a  prior  life- 
interest  is  given  to  the  parent  of  such  children;  in  which  case,  as 
none  can  be  bom  after  the  gift  to  them  vests  in  possession,  which 
is  the  period  according  to  the  established  rule  of  ascertaining  the 
objects,  none  can  be  excluded. 

To  the  preceding  suggestions,  it  may  not  be  usdess  to  add,  as  to  the  per- 
that  it  is  in  general  desirable,  that  professional  gentlemen  taking  J^^^^^J^***^ 
instructions  for  wills,  should  receive  their  iostructions  immedi-  ttons  are 
ately  from  the  testator  himself,  rather  than  from  third  persons,  '«*^^«*- 
particularly  where  such  persons  are  interested.    In  a  case  in  the 

vou  u.  c  c  c 
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FjerogatiYe  Court  {a),  Sir  J.  Nichott  ''admoniflhed  pTofeaakKial 
gentlemen  generally,  lliat  where  iDstmciions  finr  a  will  are  giyen 
by  a  party  not  being  the  proposed  testator,  a  fordari^  whoe  by 
an  interested  party,  it  is  their  bounden  duty  to  satisfy  themselves 
thoroughly,  either  in  person  or  by  the  instrumentality  of  some 
confidential  agent,  as  to  the  proposed  testator's  volition  and  ca- 
pacity, or  in  other  words,  that  the  instrument  expresses  the  real 
testamentary  intentions  of  a  capable  testator,  prior  to  its  being 
executed  de  facto  as  a  will  at  alL" 


(a)  IU>sfen  y.  PiUk,  1  Add.  46. 
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7  WILL.  IV.  &  1  VICT.  Cap.  26. 

An  Act  far  the  Amendment  of  the  Laws  with  respect  to  WiUs. 

[3rd  July,  1837.] 


EXPLANATION  OF  TEBM& 

BE  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  Memingofcer- 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  ^]|^t*    ^ 
and  Commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  that  the  words  and  expressions  hereinafter 
mentioned,   which  in  their  ordinary  signification  have  a  more 
confined  or  a  different  meaning,  shall  in  this  act,  except  where 
the  nature  of  the  provision  or  the  context  of  the  act  shall  ex- 
clude such  construction,  be  interpreted  as  follows:  (that  is  to 
say,)  the  word  ''will''  shall  extend  to  a  testament,  and  to  a  "Will." 
codicil,  and  to  an  appointment  by  will  or  by  writing,  in  the  na- 
ture of  a  will  in  exercise  of  a  power;  and  also  to  a  disposition  by 
will  and  testament  or  devise  of  the  custody  and  tuition  of  any 
child,   by  virtue  of  an  act  passed  in  the  twelfth  year  of  the  l2Car.2,c.24. 
reign  of  Eling  Charles  the  Second,  intituled.  An  Act  for  taking 
away  the  court  of  wards  and  liveries,  and  tenures  in  capite  and 
by  knights  service,  and  purveyance,  and  for  settling  a  revenue 
upon  his  Majesty  in  lieu  thereof^  or  by  virtue  of  an  Act  passed 
in  the  parliament  of  Ireland  in  the  fourteenth  and  fifteenth  years  14  &  15  Car.  2, 
of  the  reign  of  Eang  Charles  the  Second,  intituled.  An  Act  for  ^  '' 
taking  away  the  court  of  wards  and  liveries,  and  tenures  in 
capite  and  by  knights  service,  and  to  any  other  testamentary  dis- 
position ;  and  the  words  **  real  estate  "  shall  extend  to  manors,  ad-  «  Real  ettate/' 
Yowsons,  messuages,  lands,  tithes,  rents,  and  hereditaments,  whe- 
ther freehold,  customary  freehold,  tenant  right,  customary  or  copy- 
hold^  or  of  any  other  tenure,  and  whether  corporeal^  incorporeal,  or 

c  c  c  2 
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"Penonal 
Ute." 


Nomber. 


Gender. 


penoiudy  and  to  any  undivided  share  theteof,  and  to  any  estate, 
right,  or  interest  (other  than  a  chattel  interest)  therein ;  and  the 
words  *'  personal  estate"  shall  extend  to  leasehold  estates  and  other 
chattels  real,  and  also  to  monies,  shares  of  goTemment  and  other 
funds,  securities  for  money  (not  being  real  estates),  debts,  choees 
in  action,  rights,  credits,  goods,  and  all  other  property  whatso- 
ever, which  by  law  devolves  upon  the  executor  or  administrator, 
and  to  any  share  or  interest  therein ;  and  every  word  importing 
the  singular  number  only  shall  extend  and  be  applied  to  sevend 
persons  or  things  as  well  as  one  person  or  thing ;  and  every  word 
importing  the  masculine  gender  only  shall  extend  and  be 
to  a  female  as  weU  as  a  male. 


Repeal  of  the 
statateBofwills, 
32  H.  8,  e.  1, 
and  34  &  35  H. 
8,  c.  ft. 


10  Car.  1, 

2,  c.  2,  (I). 


Secti.  5, 6, 12, 
19, 20,21  &  22, 
of  the  Statute 
ofFraada,  29 
Car.  2,  c.  3; 
7  W.  3,  c.  12, 

(I). 


Sect  14  of  4 
5c  5  Anne,  e. 


6  Anne»  c.  10. 
(I.) 


REPEAL  CLAUSE. 

11.  And  be  it  further  enacted.  That  an  act  passed  in  the 
thirty-second  year  of  the  reign  of  King  Henry  the  Eighth,  inti- 
tuled. The  Act  of  wills,  wards,  and  primer  seimns,  whereby  a 
man  may  devise  two  parts  of  his  land;  and  also  an  act  passed  in 
the  thirty-fourth  and  thirty-fiflh  years  of  the  reign  of  the  said 
King  Henry  the  Eighth,  intituled.  The  Bill  concerning  the  ex- 
planation of  wills ;  and  also  an  act  passed  in  the  parliament  of 
Ireland,  in^  the  tenth  year  of  the  reign  of  King  Charles  the  First, 
intituled.  An  Act  how  lands,  tenements,  etc.  may  be  diq)osed 
by  will  or  otherwise,  and  concerning  wards  and  primer  sei^ns; 
and  also  so  much  of  an  act  passed  in  the  twenty-ninth  year  of 
the  reign  of  King  Charles  the  Second,  intitule.  An  Act  ior 
prevention  of  fl^uds  and  peijuries,  and  of  an  act  passed  in  the 
parliament  of  Ireland  in  the  seventh  year  of  the  reign  of  King 
William  the  Third,  intituled.  An  Act  for  prevention  of  frauds 
and  peijuries,  as  relates  to  devises  or  bequests  of  lands  or 
tenements,  or  to  the  revocation  or  alteration  of  any  devise  in 
writing  of  any  lands,  tenements,  or  hereditaments,  or  any  dause 
thereof,  or  to  the  devise  of  any  estate,  pur  autre  vie,  or  to  any 
such  estate  being  assets,  or  to  nuncupative  wills,  or  to  the  re- 
peal, altering,  or  changing  of  any  will  in  writing  concerning  any 
goods  or  chattels  or  personal  estate,  or  any  .clause,  devise,  or  be- 
quest therein;  and  also  so  much  of  an  act  passed  in  the  fourth  and 
fiiUi  years  of  the  reign  of  Queen  Anne,  intituled.  An  Act  fi>r 
the  amendment  of  the  law  and  the  better  advancement  of  justice, 
and  of  an  act  passed  in  the  parliament  of  Ireland  in  the  sixth 
year  of  the  reign  of  Queen  Anne,  intituled.  An  Act  for  the 


THE   STATUTE   O^   WILLS.  755 

amendment  of  the  law,  and  the  better  advancement  of  justice, 
as  relates  to  witnesses  to  nuncupative  wills;  and  also  so  much  Sect.  9  of  U 
of  an  act  passed  in  the  fourteenth  year  of  the  reign  of  King  *  '  °' 
George  the  Second,  intituled.  An  Act  to  amend  the  law  con- 
cerning common  recoveries,  and  to  explain  and  amend  an  Act 
made  in  the  twenty-ninth  year  of  the  reign  of  King  Charles 
the  Second,  intituled,  'An  Act  for  prevention  of  frauds  and 
penuries,'  as  relates  to  estates  pur  autre  vie;  and  also  an  act  ^  ^'  2,  c.  6, 

-«.•»  /»/Ki  /•!  .  ^wr^  (except  M  to 

passed  m  the  twenty-fifth  year  of  the  reign  of  King  George  ooIooim). 
the  Second,  intituled.  An  Act  for  avoiding  and  putting  an  end 
to  certain  doubts  and  questions  relating  to  the  attestation  of 
wills  and  codidls  concerning  real  estates  in  tiiat  part  of  Great 
Britain  called  England,  and  in  his  Majesty's  colonies  and  planta- 
tions in  America,  except  so  far  as  relates  to  his  Majesty's  colonies 
and  plantations  in  America;  and  also  an  act  passed  in  the  paiv  25 G.  2,  c.  ii» 
liament  of  Ireland  in  the  same  twenty-fiftii  year  of  tiie  reign  of  ^  '^ 
Eang  George  the  Second,  intituled.  An  Act  for  the  avoiding 
and  putting  an  end  to  certain  doubts  and  questions  relating  to 
the  attestation  of  wills  and  codicils  concerning  real  estates ;  and  55  G.  3,  c.  192. 
also  an  act  passed  in  the  fifty-fiflh  year  of  the  reign  of  King 
George  the  Third,  intituled.  An  Act  to  remove  certain  difficul- 
ties in  the  disposition  of  copyhold  estates  by  will,  shall  be  and 
the  same  are  hereby  repealed,  except  so  far  as  the  same  acts  or 
any  of  them  respectively  relate  to  any  wills  or  estates  pur  autre 
vie  to  which  this  act  does  not  extend. 

GENEIIAL  ENABLIKO  CLAUSE. 

IIL  And  be  it  furtiier  enacted.  That  it  shall  be  lawful  for  every  All  property 
person  to  devise,  bequeath,  or  dispose  ofi  by  his  will  executed  in  2i*ofby^^' 
manner  hereinafler  required,  all  real  estate  and  all  personal  es- 
tate which  he  shall  be  entitied  to,  either  at  law  or  in  equity,  at 
the  time  of  his  death,  and  which,  if  not  so  devised,  bequeathed, 
or  disposed  of,  would  devolve  upon  the  heir-at-law,  or  cus*- 
ternary  heir  of  him,  or,  if  he  became  entitied  by  descent,  of 
his  ancestor,  or  upon  his  executor  or  administrator;  and  that  oomprising 
the  power  hereby  ^ven  shall  extend  to  all  real  estate  of  the  hoid«an?oopyl 
nature  of  customary  freehold  or  tenant  right,  or  customary  or  ^o\6m  without 
copyhold,  notwithstanding  that  the  testator  may  not  have  sur-  before  admit- 
rendered  the  same  to  the  use  of  his  will,  or  notwithstanding  that  ^*^1^|^L^ 
being  entitled  as  heir,  devisee,  or  otherwise  to  be  admitted  cannot  now  be 
thereto,  he  shall  not  have  been  admitted  thereto,  or  notwith-  ^'^^^'^' 
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Btanding  that  the  same,  in  oonsequence  of  the  want  of  a  coatom 
to  devise  or  surrender  to  the  use  of  a  will  or  otherwise,  could  not 
at  law  have  been  disposed  of  by  will  if  this  act  had  not  been 
made,  or  notwithstanding  that  the  same,  in  consequence  of  there 
being  a  custom  that  a  will  or  a  surrender  to  the  use  of  a  will 
should  continue  in  force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will  according 
to  the  power  contained  in  this  act,  if  this  act  had  not  been  made; 
Estates  pur        and  also  to  estates  pur  autre  yie,  whether  there  shall  or  shall  not 

be  any  special  occupant  thereof,  and  whether  the  same  shall  be 
freehold,  customary  freehold,  tenant  right,  customary  or  copy- 
hold, or  of  any  other  tenure,  and  whether  the  same  shall  be  a  cor^ 
eontingent         poreal  or  an  incorporeal  hereditament ;  and  also  to  all  ccmtingent» 
*  executory,  or  other  future  interesta  in  any  real  or  personal  es- 

tate, whether  the  testator  may  or  may  not  be  ascertained  as  tlie 
person  or  one  of  the  persons  in  whom  the  same  respectively  may 
become  vested,  and  whether  he  may  be  entitled  thereto  under 
the  instrument  by  which  the  same  respectively  were  created,  or 
righu  of  entry;  under  any  disposition  thereof  by  deed  or  will;  and  also  to  aQ 
mcqav^Pai^     rights  of  entry  conditions  broken,  and  other  rights  of  entry;  and 
^^(m^n  of       njgQ  f^  gQQ}|  Qf  ^e  game  estates,  interests,  and  rights  respectively, 

and  other  real  and  personal  estate,  as  the  testator  may  be  enti- 
tled to  at  the  time  of  his  death,  notwithstanding  that  he  may  be* 
come  entitled  to  the  same,  subsequently  to  the  executioa  of  his 
wilL 

FEES  ON  COPYHOLDS. 

Mdfi***" **■  IV.  Provided  always,  and  be  it  further  enacted.  That  where 
able  by  devisees  any  real  estate  of  the  nature  of  customary  freehold,  or  tenant 
anro^y^  right,  or  customary  or  copyhold,  might,  by  the  custom  of  the 
states.  manor  of  which  the  same  is  holden,  have  been  surrendered  to  the 

use  of  a  will,  and  the  testator  shall  not  have  surrendered  the 
same  to  the  use  of  his  wiU,  no  person  entitled  or  doming  to  be 
entitled  thereto  by  virtue  of  such  will  shall  be  entitled  to  be  ad* 
mitted,  except  upon  payment  of  all  such  stamp  duties,  fees,  and 
sums  of  money,  as  would  have  been  lawfully  due  and  payable  m 
respect  of  the  surrendering  of  such  real  estate  to  the  uae  of  the 
will,  or  in  respect  of  presenting,  registering,  or  enrolling  such 
surrender,  if  the  same  real  estate  had  been  surrendered  to  the 
use  of  the  will  of  such  testator:  provided  also,  that  where  the 
testator  was  entitled  to  have  been  admitted  to  such  real  estate, 
and  might,  if  he  had  been  admitted  thereto  have  surrendered  the 
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same  to  the  use  of  his  wiU^  and  shall  not  have  been  admitted 
thereto^  no  person  entitled  or  claiming  to  be  entitled  to  such  real 
estate  in  consequence  of  such  will  shall  be  entitled  to  be  admitted 
to  the  same  real  estate  by  virtue  thereof5  except  on  payment  of 
all  such  stamp  duties,  fees,  fine,  and  sums  of  money  as  would 
have  been  lawfully  due  and  payable  in  respect  of  the  admittance 
of  such  testator  to  such  real  estate,  and  also  of  all  such  stamp 
duties,  fees,  and  sums  of  money  as  would  have  been  lawfully  due 
and  payable  in  respect  of  surrendering  such  real  estate  to  the  use 
of  the  will,  or  of  presenting,  registering,  or  enrolling  such  sur- 
render, had  the  testator  been  duly  admitted  to  such  real  estate, 
and  afterwards  surrendered  the  same  to  the  use  of  his* will;  all 
which  stamp  duties,  fees,  fine,  or  sums  of  money  due  as  aforesaid, 
shall  be  pidd  in  addition  to  the  stamp  duties,  fees,  fine,  or  sums 
of  money  due  or  payable  on  the  admittance  of  such  person  so  en- 
titled or  claiming  to  be  entitled  to  the  same  real  estate  as  afore- 
said. 

COPTHOLD. 

V.  And  be  it  further  enacted.  That  when  any  real  estate  of  WfSb,€T9X' 
the  nature  of  customary  freehold,  or  tenant  right,  or  customary  ^JIS^^TSIw- 
or  copyhold,  shall  be  disposed  of  by  will,  the  lord  of  the  manor  hoidiandoopy- 
or  reputed  manor  of  which  such  real  estate  is  holden,  or  his  tend  on  the 
steward,  or  the  deputy  of  such  steward,  shall  cause  the  will  by  ~"*  "^» 
which  such  disposition  shall  be  made,  or  so  much  thereof  as  shall 
contain  the  disposition  of  such  real  estate,  to  be  entered  on  the 
court  roUs  of  such  manor  or  reputed  manor;  and  when  any 
trusts  are  declared  by  the  will  of  such  real  estate,  it  shall  not  be 
necessary  to  enter  the  declaration  of  such  trusts,  but  it  shall  be 
sufficient  to  state  in  the  entry  on  the  court  rolls  that  such  real 
estate  is  subject  to  the  trusts  declared  by  such  will;  and  when 
any  such  real  estate  could  not  have  been  disposed  of  by  will  if 
this  act  had  not  been  made,  the  same  fine,  heriot,  dues,  duties, 
and  services  shall  be  pud  and  rendered  by  the  devisee  as  would 
have  been  due  from  the  customary  heir,  in  case  of  the  descent  of 
the  same  real  estate ;  and  the  lord  shall,  as  against  the  devisee  of  and  the  lord  to 
such  estate,  have  the  same  remedy  for  recovering  and  enforcing  tiL*iMn«fine 
such  fine,  heriot,  dues,  duties,  and  services,  as  he  is  now  entitied  ^c*  ^l>«^  *nch 

/•  •  ji        !•      •        A.t.  jy  'aai       estates  were  not 

to  for  recovermg  and  eniorcmg  the  same  from  or  agamst  the  prerionsiy  de- 
customary  heir  in  case  of  a  descent  viwble  m  he 

■^  wooldhaveheen 

from  the  heir 
incaaeof  de« 
Bcent. 
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Eitatff  pur 
autre  vie. 


No  will  of  a 
person  ander 
■ge  Talid ; 


nor  of  a  feme 
covert,  except 
inch  as  might 
have  been  pre- 
viondy  made. 


WUl  to  be  in 
writing,  and 
signed  or  ac- 
knowledged in 
the  presence  of 
two  witnesses  at 
one  time,  who 
attest. 


ESTATES  PUR  AUTRE  VIE. 

VI.  And  be  it  further  enacted.  That  if  no  disposition  by  will 
shall  be  made  of  any  estate  pur  autre  vie  of  a  fieehold  nature, 
the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall 
come  to  him  by  reason  of  special  occupancy  as  assets  by  descenty 
as  in  the  case  of  freehold  land  in  fee-simple ;  and  in  case  there 
shall  be  no  special  occupant  of  any  estate  pur  autre  vie,  whether 
freehold  or  customary  freehold,  tenant  right,  customary  or  copy- 
hold, or  of  any  other  tenure,  and  whether  a  corporeal  or  incorpo- 
real hereditament,  it  shall  go  to  the  executor  or  administrator  ct 
the  party  that  had  the  estate  thereof  by  virtue  of  the  grant;  and 
if  the  same  shall  come  to  the  executor  or  administrator  either  bj 
reason  of  a  special  occupancy  or  by  virtue  of  this  act,  it  shall  be 
assets  in  his  hands,  and  shall  go  and  be  applied  and  distributed 
in  the  same  manner  as  the  personal  estate  of  the  testator  or  in- 
testate. 

AGE  OF  TESTATOR.    . 

VU.  And  be  it  further  enacted,  That  no  will  made  by  aoj 
person  undisr  the  age  of  twenty-one  years  shall  be  valid. 

MARRIED  WOBIEN. 

VIII.  Provided  also,  and  be  it  further  enacted.  That  no  will 
made  by  any  married  woman  shall  be  valid,  except  such  a  wiU  as 
might  have  been  made  by  a  married  woman  before  the  passing  of 
this  act. 

EXECUTION  OF  WILIA 

IX.  And  be  it  further  enacted.  That  no  will  shall  be  valid 
unless  it  shall  be  in  writing  and  executed  in  manner  hereuiafier 
mentioned ;  (that  is  to  say^  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence 
and  by  his  direction;  and  such  signature  ahall  be  made  or  ao* 
knowledged  by  the  testator  in  the  presence  of  two  or  more  wit- 
nesses, present  at  the  same  time,  and  such  witnesses  ahaU  attest 
and  shall  subscribe  the  will  in  the  presence  of  the  testator,  bat 
no  form  of  attestation  shall  be  necessary. 


EXECUTION  OF  TESTAMENTARY  AFPOINTBfENTS. 

Appointments  X.  And  be  it  further  enacted.  That  no  appointment  made  bj 
execatediike  ^^^'  ^  cxercisc  of  any  power,  shall  be  valid,  unless  the  same  be 
other  wills,  and  executed  in  manner  hereinbefore  required ;  and  every  will  exe- 
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cuted  in  maimer  hereinbefore  required  shall,  so  far  as  respects  to  be  valid, 
the  execution  and  attestation  thereof,  be  a  valid  execution  of  a  nqa!M  loiein. 
power  of  appointment  by  will,  notwithstanding  it  shall  have  been  ^^^"^  ^^ 
expressly  required  that  a  will  made  in  exercise  of  such  power 
should  be  executed  with  some  additional  or  other  form  of  execu- 
tion or  solemnity. 

WILLS  OF  SOLDIBBS  AND  8BAHEN. 

XL  Provided  always,  and  be  it  further  enacted.  That  any  Soldwre*  and 
soldier  being  in  actual  military  service,  or  any  mariner  or  seaman  ^^p^d.  ^ 
being  at  sea,  may  dispose  of  his  personal  estate  as  he  might  have 
done  before  the  making  of  this  Act. 

PETTY  OFFICEBS,  8EAHEN,  AND  MABINE8. 

XIL  And  be  it  further  enacted.  That  this  act  shall  not  pre-  Act  not  to 
judice  or  attect  any  of  the  provisions  contamed  m  an  act  passed  provuiona  or 
in  the  eleventh  year  of  the  reign  of  his  Majesty  King  George  li  ^'  ^  20^ 
the  Fourth  and  the  first  year  of  the  reign  of  his  late  Miyesty  with  respect  to 
King  William  the  Fourth,  intituled.  An  Act  to  amend  and  con-  offiw^^^'J^^"^ 
Bolidate  the  laws  relating  to  the  pay  of  the  Royal  Navy,  respect-  teamea,  and 
ing  the  wills  of  petty  officers  and  seamen  in  the  Royal  Navy,  and  "•"""• 
non-commissioned  officers  of  marines,  and  marines,  so  far  as  re- 
lates to  their  wages,  pay,  prize  money,  bounty  money,  and  allow- 
ances, or  other  monies  payable  in  respect  of  services  in  her  Ma- 
jesty's Navy. 

PUBLICATION. 

XIII.  And  be  it  further  enacted.  That  every  will  executed  in  Publication  not 
manner  hereinbefore  required  shall  be  valid  without  any  other  *®  reqnwite. 
publication  thereof. 

ATTESTING  WITNESSES*  COBIPETENCT. 

XIV.  And  be  it  further  enacted.  That  if  any  person  who  Will  not  to  be 
shall  attest  the  execution  of  a  will,  shall  at  the  time  of  the  exe-  ©f  incomj^"" 
cution  thereof,  or  at  any  time  afterwards,  be  incompetent  to  tency  of  atteat- 
be  admitted  a  witnesss  to  prove  the  execution  thereof,  such  will 

shall  not  on  that  account  be  invalid. 

GIFTS  TO  ATTESTING  WITNESSES. 

XV.  And  be  it  further  enacted.  That  if  any  person  shall  ai^  Gifts  to  an  at- 
test  the  execution  of  any  will  to  whom  or  to  whose  wife  or  hus-  J^^^^'"^ 
band  any  benefidal  devise,  legacy,  estate,  interest,  gift,  or  ap- 
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pointment  of  or  affecting  any  real  or  pereonal  estate  (other  than 
and  except  charges  and  directions  for  the  payment  of  any  debt 
or  debts)^  shall  be  thereby  given  or  made,  such  devise^  legacy, 
estate,  interest,  gift,  or  appointment  shall,  so  far  only  as  coooemfl 
such  person  attesting  the  execution  of  such  will,  or  the  wife  or 
husband  of  such  person,  or  any  person  claiming  under  such  per- 
son or  wife  or  husband,  be  utterly  null  and  void,  and  such  per- 
son so  attesting  shall  be  admitted  as  a  witness  to  prove  the  exe- 
cution of  such  will,  or  to  prove  the  validity  or  invalidity  thereof, 
notwithstanding  such  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment mentioned  in  such  will. 

CREDITOR  ATTESTING  WITNESS. 

Creditor  attest-      XVI.  And  be  it  further  enacted.  That  in  case  by  any  wiD 
tod**^*^ta«iB*'"  ^^^  '^^^  ^^  personal  estate  shall  be  charged  with  any  debt  or 

debts,  and  any  creditor,  or  the  wife  or  husband  of  any  creditor, 
whose  debt  is  so  charged,  shall  attest  the  execution  of  such  will, 
such  creditor,  notwithstanding  such  charge,  shall  be  admitted  a 
witness  to  prove  the  execution  of  such  will,  or  to  prove  the 
validity  or  invaUdity  thereof. 

EXECUTOR  ATTESTING  WlTNEaS. 

Eiecator  to  be       XVIL  And  be  it  further  enacted.  That  no  person  shall,  on 
admitted  a  wit-  g^QQant  of  his  being  an  executor  of  a  will,  be  incompetent  to  be 

admitted  a  witness  to  prove  the  execution  of  such  will,  or  a 
witness  to  prove  the  validity  or  invalidity  thereofl 

BBVOCATION  BT  MARRIAGE. 

wm  to  be  re-        XVIIL  And  be  it  further  enacted.  That  every  will  made  by 
jj^J^  by  mar*   ^  ^^^^^  ^j,  ^Qimm  g^all  be  revoked  by  his  or  her  marriage  (except 

a  will  made  in  exercise  of  a  power  of  appointment,  when  the 
real  or  personal  estate  thereby  appointed  would  not  in  default  of 
such  appointment  pass  to  his  or  her  heir,  customary  hdr,  execu- 
tor, or  administrator,  or  the  person  entitled  as  his  or  her  next  of 
kin,  under  the  statute  of  distributions). 

REVOCATION  BY  PRESUMPTION. 

No  will  to  be         XIX.  And  be  it  further  enacted.  That  no  will  shall  be  re- 
numption/^'^"  voked  by  any  presumption  of  an  intention  on  the  ground  of  an 

alteration  in  circumstances. 
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REVOCATION  BY  SUBSEQUENT  WILL  OR  CODICIL,  OR  DESTRUCTION 

OF  INSTRUMENT. 

XX.  And  be  it  further  enacted.  That  no  will  or  codicil,  or  No  wOi  to  be 
any  part  thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  ^^^^5l  or 
by  another  will  or  codicil  executed  in  manner  hereinbefore  re-  codidl,  or  writ- 
quired,  or  by  some  writing  declaring  an  intention  to  revoke  the  jl^^^oaf 
same,  and  executed  in  the  manner  in  which  a  will  is  herein- 
before required  to  be  executed,  or  by  the  burning,  tearing^ 
or  otherwise  destroying  the  same,  by  the  testator,  or  by  some 
person  in  his  presence  and  by  his  direction,  with  the  intention 
of  rcToking  the  same. 

OBLITERATIONS  AND  INTERLINEATIONS. 

XXL  And  be  it  further  enacted.  That  no  obliteration,  inter-  No  alteration 
lineation,  or  other  alteration  made  in  any  will  after  the  execution  uincun^^'a 
thereof  shall  be  valid  or  have  any  effect,  except  so  far  as  the  will,  shall  have 
words  or  effect  of  the  will  before  such  alteration  shall  not  be  ap-  less  executed  as 
parent,  unless  such  alteration  shall  be  executed  in  like  manner  as  ^  ^^* 
hereinbefore  is  required  for  the  execution  of  the  will;  but  the 
will,  with  such  alteration  as  part  thereof,  shall  be  deemed  to  be 
duly  executed  if  the  signature  of  the  testator  and  the  subscrip- 
tion of  the  witnesses  be  made  in  the  margin  or  on  some  other 
part  of  the  will  opposite  or  near  to  such  alteration,  or  at  the  foot 
or  end  of  or  opposite  to  a  memonmdum  referring  to  such  altera- 
tion,  and  written  at  the  end  or  some  other  part  of  the  wilL 

REVIVAL  OF  REVOKED  WILL. 

XXII.  And  be  it  further  enacted.  That  no  will  or  codicil,  or  No  will  revoked 
any  part  thereof,  which  shall  be  in  any  manner  revoked,  shall  be  ^^JJ^^  ^^ 
revived  otherwise  than  by  the  re-execution  thereof,  or  by  a  codicil  by  re-ezeca- 
executed  in  manner  hereinbefore  required,  and  shewing  an  inten-  codicil. 

tion  to  revive  the  same ;  and  when  any  will  or  codicil  which  shall 
be  partiy  revoked,  and  afterwards  wholly  revoked,  shall  be  re- 
vived, such  revival  shall  not  extend  to  so  much  thereof  as  shall 
have  been  revoked  before  the  revocation  of  the  whole  thereof, 
unless  an  intention  to  the  contrary  shall  be  shewn. 

REVOCATION — SUBSEQUENT  CONVEYANCE. 

XXIII.  And  be  it  further  enacted.  That  no  conveyance  or  A  devise  not 
other  act  made  or  done  subsequently  to  the  execution  of  a  will  inoperative  by 
of  or  relatiDg  to  any  real  or  personal  estate  therein  oompAaed,  ^7  mbseqaent 
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conveyance  or     except  an  act  hj  which  such  will  shall  be  revoked  as  afbresud,  shaD 
**^  prevent  the  operation  of  the  will  with  respect  to  such  estate  or 

interest  in  such  real  or  personal  estate  as  the  testator  shall  have 
power  to  dispose  of  by  will  at  the  time  of  his  death. 

WILL  SPEAKS,  FROM  WHAT  PEBIOD. 

A  will  shall  be        XXIV.  And  be  it  further  enacted,  That  every  will  shall  be 
speak^rom  Uie    construcd,  with  reference  to  the  real  estate  and  personal  estate 
death  of  the       comprised  in  it,  to  speak  and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of  the  testator,  unless  a  oo&- 
trary  intention  shall  appear  by  th^  will. 


A  residuHry  de- 
vise shall  in- 
clude estates 
comprised  in 
lapsed  and  void 
devises. 


LAPSED  AND  VOID  DEVISES. 

XXV.  And  be  it  further  enacted,  That,  unless  a  contrary  in- 
tention shall  appear  by  the  will,  such  real  estate  or  interest 
therein  as  shall  be  comprised  or  intended  to  be  comprised  in  any 
devise  in  such  will  contained,  which  shall  fsdl  or  be  void  by 
reason  of  the  death  of  the  devisee  in  the  lifetime  of  the  testator, 
or  by  reason  of  such  devise  being  contrary  to  law  or  otherwise 
incapable  of  taking  effect,  shall  be  included  in  the  residuary  de- 
vise (if  any)  contained  in  such  wilL 


lands. 


GENERAL  DEVISE — COPTHOLDS. 

A  general  de-  XXVI.  And  be  it  further  enacted,  That  a  devise  of  the  knd 
ah^^f  ciud^  of  the  testator,  or  of  the  land  of  the  testator  in  any  place,  or  in 
copyhold  and  the  occupation  of  any  person  mentioned  in  his  will,  or  otfaerwke 
l^M*frJ3.old  described  in  a  general  manner,  and  any  other  genend  devise, 

which  would  describe  a  customary,  copyhold,  or  leasehold  estate* 
if  the  testator  had  no  freehold  estate  which  could  be  described 
by  it,  shall  be  construed  to  include  the  customary,  copyhold,  and 
leasehold  estates  of  the  testator,  or  his  customaiy,  copyhold,  and 
leasehold  estates,  or  any  of  them,  to  which  such  description  shall 
extend,  as  the  case  may  be,  as  well  as  freehold  estates;,  unless  a 
contrary  intention  shaU  appear  by  the  will 


A  general  gift 
th^  indade 
estates  over 
Tvhich  the  tes- 
tator has  a 
general  power 
of  appoint* 
ment. 


GENERAL  DEVISE — ^APPOINTMENT. 

XXVII.  And  be  it  further  enacted.  That  a  general  devise  of 
the  real  estate  of  the  testator,  or  of  the  real  estate  of  the  testator 
in  any  place  or  in  the  occupation  of  any  person  mentioned  in  his 
will,  or  otherwise  described  in  a  general  manner,  shall  be  con- 
strued to  include  any  real  estate,  or  any  real  estate  to  which 
such  description  shall  extend  (as  the  case  may  be),  which  he  may 
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have  power  to  appoint  in  any  manner  he  may  think  proper,  and 
shall  operate  as  an  execution  of  such  power,  unless  a  contrary  in- 
tention shall  appear  by  the  will;  and  in  like  manner  a  bequest  of 
the  personal  estate  of  the  testator,  or  any  bequest  of  personal 
property  described  in  a  general  manner,  shall  be  construed  to  in-* 
elude  any  personal  estate,  or  any  personal  estate  to  which  such  de- 
scription shall  extend  (as  the  case  may  be),  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power,  unless  a  contrary  inten- 
tion shall  appear  by  the  wilL 

FEE-SIMPLE  WITHOUT  WORDS  OF  LIMITATION. 

XXVIII.  And  be  it  further  enacted,  That  where  any  real  a  deriie  with- 
estate  shall  be  devised  to  any  person  without  any  words  of  limita-  of  limitaiSanto 
tion,  such  devise  shall  be  construed  to  pass  the  fee-simple,  or  pan  the  fee. 
Other  the  whole  estate  or  interest  which  the  testator  had  power 

to  dispose  of  by  will  in  such  real  estate,  unless  a  contrary  inten- 
tion shall  appear  by  the  wilL 

WORDS  IMPORTINO  FAILURE  OF  ISSUE. 

XXIX.  And  be  it  iurther  enacted.  That  in  any  devise  or  be-  Wonlt  import* 
quest  of  real  or  personal  estate  the  words  "  die  without  issue,"  or  |f,S^"^^ 
'^  die  without  leaving  issue,"  or  "  have  no  issue,"  or  any  other  Ume  liying  at 
words,  which  may  import  either  a  want,  or  failure,  of  issue  of 

any  person  in  his  lifetime  or  at  the  time  of  his  death,  or  an  in- 
definite fiiilure  of  his  issue,  shall  be  construed  to  mean  a  want 
or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death  of 
such  person,  and  not  an  indefinite  failure  of  his  issue,  unless  a 
contrary  intention  shall  appear  by  the  will,  by  reason  of  such 
person  having  a  prior  estate  tail,'  or  of  a  preceding  gift,  being, 
without  any  implication  arising  from  such  words,  a  limitation 
of  an  estate  tail  to  such  person  or  issue,  or  otherwise :  Pro-  Pro? im. 
vided,  that  this  act  shall  not  extend  to  cases  where  such  words 
as  aforesaid  import,  if  no  issue  described  in  a  preceding  gift  shall 
be  bom,  or  if  there  shall  be  no  issue  who  shall  live  to  attain 
the  age  or  otherwise  answer  the  description  required  for  obtain- 
ing a  vested  estate  by  a  preceding  gift  to  such  issue. 


ESTATE  OF  TRUSTEES. 

XXX  And  be  it  further  enacted.  That. where  any  real  es^  Noderiaeto 

tnutees  ore: 
cators,  eioept 


tate,  (other  than  or  not  being  a  presentation  to  a  church)  shall  *"■*«*•  ^  «*« 
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for  a  term  or  a  be  devised  to  any  trustee  or  executor,  such  devise  shall  be  con- 
a^rS** shiOl  ^trued  to  pass  the  fee-simple  or  other  the  whole  estate  or  interest 
pass  a  chattel     which  the  testator  had  power  to  dispose  of  by  will  in  such  real 

estate^  unless  a  definite  term  of  years  absolute  or  determinable, 
or  an  estate  of  freehold,  shall  thereby  be  ^ven  to  him  expressly 
or  by  implication. 

ESTATE  OF  TBUSTEE& 

Trustees  under  XXXL  And  be  it  further  enacted.  That  where  any  real  es- 
deidw,  where  ^^  ^^^  ^  devised  to  a  trustee,  without  any  express  limitatioQ 
the  tmat  may     of  the  estate  to  be  taken  by  such  trustee,  and  the  beneficial  in- 

endure  beyond  •11  .1  1  m  ** 

the  life  of  a        terest  m  such  real  estate,  or  m  the  surplus  rents  and  profits 

ficU^'^  entitled  *^®^^^*  ^^  ^^^  ^®  given  to  any  person  for  life,  or  such  bene- 
for  life,  to  take  ficial  interest  shall  be  given  to  any  person  for  life,  but  the  pur- 
poses of  the  trust  may  continue  beyond  the  life  of  sudi  person, 
such  devise  shall  be  construed  to  vest  in  such  trustee  the  lee- 
simple,  or  other  the  whole  legal  estate  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real  estate,  and  not  an  estate 
determinable  when  the  purposes  of  the  trust  shall  be  satisfied. 

LAPSE  OF  ESTATE  TAIL. 

Devises  of  XXXIL  And  be  it  further  enacted.  That  where  any  person 

^^M  .  J  »|  1«         11 

not  lapse  when.  ^  whom  any  real  estate  shall  be  devised  for  an  estate  tail  or  an 

estate  in  quasi  entail  shall  die  in  the  lifetime  of  the  testator, 
leaving  issue  who  would  be  inheritable  under  such  entail«  and 
any  such  issue  shall  be  living  at  the  time  of  the  death  of  Ae 
testator,  such  devise  shall  not  lapse,  but  shall  take  effect  as  if 
the  death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will. 

LAPSE — CHILnBSN  OR  ISSUE  DTINO  IN  TESTATOr's  LIFBTOfB. 

Gifts  to  duld-        XXIXIIL  And  be  it  further  enacted.  That  where  any  person 

ime  wh^iMTe  ^"^  *  ^^^  ^^  ^^^^^  ^«5ue  of  the  testator  to  whom  any  real  or 
Issue  living  at  personal  estate  shall  be  devised  or  bequeathed  for  any  estate  or 
A^mtth  mhM  not  interest  not  determinable  at  or  before  the  death  of  sudi  person 
lapM.  giiall  die  in  the  lifetime  of  the  testator  leaving  issue,  nnd  any 

such  issue  of  such  person  shall  be  living  at  the  time  of  the  death 
of  the  testator,  such  devise  or  bequest  shall  not  lapse,  bat  shall 
take  effect  as  if  the  death  of  such  person  had  happened  imme- 
diately after  the  death  of  the  testator,  unless  a  contrary  intentifHi 
shall  appear  by  the  wilL 


THE   STATUTE   OP   WILLS.  765 


WHEK  ACT  OPERATES. 

XXXIY.  And  be  it  further  enacted^  That  this  act  shall  not  Act  not  to  ex. 
extend  to  any  will  made  before  the  first  day  of  January,  one  ^^^  ^efo^ 
lliousand  eight  hundred  and  thirty-eight,  and  that  every  will  re-  i^8»  ^^^  ^ 
executed  or  republished,  or  reyived  by  any  codicil,  shall,  for  the  autre  vie  of 
purposes  of  this  act,  be  deemed  to  have  been  made  at  the  time  at  {^J^^g^^ 
which  the  same  shall  be  so  re-executed,  republished,  or  revived; 
and  that  this  act  shall  not  extend  to  any  estate  pur  autre  vie  of 
any  person  who  shall  die  before  the  first  day  of  January,  one 
thousand  eight  hundred  and  thirty-eight. 

SCOTLAND. 

XXXV.  And  be  it  further  enacted,  That  this  act  shall  not  Act  not  to  ez- 
extend  to  Scotland.  Sl*^  ^^ 
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ABSOLUTE  GIFTS,  danse  illegally  modifying,  rejected,  257 
qualified  bj  subsequent  trusts  onlj  pro  tanto,  785 

ABSOLUTE  INTEREST  IN  PERSONALTY,  conferred  by  words,  which 

applied  to  real  estate,  would  create  estate  tail,  ii.  489 
rule  applies  to  estates  tail  by  implication^  ii.  489 

to  cases  falling  within  the  rule  in  Shelley's  Case,  li.  490 
wordB  of  distribution,  &c.,  annexed  to  limitation  to  heirs  of  the 

body,  &c.,  ii.  491 
where  the  bequest  is  to  a  person  and  his  issue  simply,  ii.  493 
whether  "  issue"  explained  to  mean  issue  at  the  death,  ii.  493 
to  four  persons  and  the  issue  of  their  respective  bodies,  ii.  493 
bequest  to  A. /or  life,  and  after  his  death  to  his  issue,  ii.  494 
gift  to  the  issue  as  tenants  in  common,  ii.  497 
bequest  to  A.  and  her  children,  ii.  499 

oyer  in  case  of  death  without  having  any  child  or  children,  ii.  499 
gift  to  issue  by  way  of  substitution,  ii.  500 

to  five  persons  and  their  respective  issue  per  stirpes,  ii.  500 
to  the  daughters  of  T.  and  their  issue,  with  benefit  of  sur- 
vivorship, ii.  502 
whether  bsue  entitled  concurrently  with  ancestor,  ii.  502 
bequests  over  after  gifts  in  question,  when  void,  ii.  504 
such  gifts  may  be  made  defeasible  on  a  collateral  event,  ii.  506 
efiPect  of  act  1  Yict.  c.  26,  s.  29,  on  this  rule  of  construction,  ii.  506 
as  to  annexing  personal  to  real  estate,  devised  in  strict  settlement, 
ii.  507 
ACCELERATION  OF  ULTERIOR  ESTATE,  513;  and  see  J^jlkt^. 

ACCRUER^  CLAUSES  OF,  whether  they  extend   to  accrued  shares, 

ii.  619 
word  "Shares"— 

accrued  shares  held  to  pass  under  gift  of  "  the  whole,"  ii.  625 
accruing  shares  not  necessarily  subject  as  the  original,  ii.  626 
qualifications  expressly  applied  to  original  shares  not  extended  by 

implication  to  accruing  shares,  ii.  628 
effect  where  qualification  is  necessary  to  validity  of  gift  of  accruing 
shares,  ii.  629 
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ACCUMULATION  OF  INCOME,  doctrine  as  to,  264.  And  see  2  B«it. 

430,  493 
destination  of  income,  which  stat.  39  &  40  Geo.  3  releases  firom,  270 
trust  exceeding  statute,  good,  pro  tanto,  269 
unless  where  it  violates  rule  against  perpetuities.     See  Curtb  v. 

Lukin,  6  Jurist,  721 
during  minority,  as  to,  267.     And  see  Ellis  v.  Maxwell,  Lewin  on 

Trusts,  714;  and  Hargrave  on  Thellusson  Act,  119 
effect  of  a  direction  to  accumulate  rents  until  conversion,  543 

ACKNOWLEDGMENT  OF  SIGNATURE,  71,  72.  See  Attestation. 

ACTION,  rights  of,  under  old  law,  not  devisable,  42 

adoption  of  debt  by  person  taking  estate  cum  onere,  ii.  558 

ADMINISTRATORS.    See  Executors. 

AFFINITY,  relations  by,  when  included,  ii.  49 

AGE,  mode  of  computing,  37 

of  testator  under  old  and  new  law,  36 

ALIENATION. 

restraints  on  alienation,  how  far  valid,  by  devisees  in  fee,  811 

by  tenant  in  tail,  813 
by  legatee  of  personalty,  815 
clause  restraining,  what  amounts  to  alienation  within  meanii^  of, 
826,  827 
ALIENS,  devises  by,  34 

to,  59 
"  ALL."     Gift  of  ''  all,"  insufficient  to  pass  land,  317 

ALTERATION.    See  Change. 

whether  alterations  were  made  before  or  after   signature,    iee 
Keigwin  v,  Keigwin,  7  Jurist,  840 

ALTERNATIVELY,  gift  to  several,  324 

AMBIGUITY,  (LATENT),  removed  by  parol  evidence,  370 

AMBIGUOUS  WORDS,  inconsistent  with  prior  devise,  rejected,  421 

AMBULATORY  NATURE  OF  WILLS,  1 1 

<'AND,"  changed  into  "or,"  445,  453,  456.     And  see  Hetherington  v. 
Oakman,  7  Jurist,  570  - 

ANNUITY  TO  SEVERAL,  for  Uves  of  them  and  survivor,  477 

when  free  from  legacy  duty,  1 69,  n.  See  Marris  v.  Burton,  1 1  Sim.  161 
''for  ever,"  how  it  devolves,  aee  Taylor  v.  Martindale,  12  Sim.  158 

ANNUITIES,  (LONG),  held  to  belong  in  specie  to  legatee  for  life,  551 

ANTICIPATION,  clauses  restrictive  of,  831;  ii.  718 

APPOINTEE  under  special  power  must  be  competent  to  have  taken 
immediately  from  donor,  248. 
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APPOINTMENT,  general  devise  which  would  operate  on  real  estate,  not 

necessarily  sufficient  to  exercise  a  power  of,  629 

general  bequest  does  not,  under  old  law,  exercise  power  over  per- 
sonalty, 630 

testamentary,  under  new  law,  632 

its  effect  in  regard  to  assets,  ii.  545 

APPOINTMENTS  (TESTAMENTARY),  probate  of,  23 

"  APPURTENANCES,"  what  included  in,  710 

ASSETS,  administration  of,  ii.  543 

what  funds  liable  to  creditors,  ii.  543 

creditors  admitted  pari  passu  under  trusts  and  charges^  ii.  544 
equity  of  redemption  not  necessarily  equitable  aasets,  ii.  545 
right  of  the  creditor  to  take  property  out  of  its  proper  order,  ii. 

545 
order  in  which  funds  to  be  applied,  ii.  546 

And  Bee  Charge  of  Debts  and  Legacies;  Marshalling. 

<<  ASSIGNS,"  deemed  a  word  of  limitation,  ii.  43 

"  AT,  IN,  OR  NEAR,"  how  construed,  722 

ATTAINDER,  consequence  of,  35 

ATTESTATION  of  wills  made  before  1838;  69,  73 
what  sufficient  under  new  law,  99 
to  one  of  several  testamentary  papers,  78 
could  not  be  dispensed  with  by  testator,  84 
incomplete  as  to,  93,  95 

as  to  one  witness  signing  for  both,  9ee  In  re  White,  7  Jurist,  1045 
misnomer  of  marksman  not  fatal,  9ee  In  re  Ashmore,  lb. 
as  to  tearing  off  attestation,  9ee  In  re  Tosser,  7  Jurist,  134 
acknowledgment  by  witness  not  equivalent  to  signature,  9ee  Moore 
9.  King,  7  Jurist,  205 
^nJ«etf  Execution;  Presence;  Witnesses. 

ATTESTING  WITNESSES,  legacies  and  devises  to,  62,  66 

BANKRUPTCY,  property  cannot  be  excluded  from  operation  of,  815 
effect  of  bankruptcy  on  inalienable  trusts,  816,  821,  823,  824 

BANK-STOCK  will  not  pass  under  "stock  in  the  public  funds,"  550 
convertible  under  residuary  clause,  549 

BASTARDS.     See  Illegitimate  Children. 

BLANKS  in  or  for  names,  as  to  supplying,  383.   See  Parol  Evidence. 

BLIND  TESTATOR,  will  of,  aee  Edwards  ».  Fincham,  7  Jurist,  25 

BLOOD.    See  Kin. 

BROTHERS  AND  SISTERS,  gift  to,  ii.  78 
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CAPITA  (PER),  distribution,  ii.  47,  1 1 1.    And  see  Dowding  v.  Smidi, 

3  Beav.  541;  Brett  4^.  Horton,  4  Bear.  239 

CESTUI  QUE  TRUST.    See  Fee-Sim ple. 

CHANGING  WORDS,  441 

CHARGE,  genend,  of  legacies,  extends  to  those  giren  by  unattested  codi- 
cil under  old  law,  85 
specific  and  exdusive,  upon  land,  could  not  be  revoked  by  unat- 
tested codicil,  87 
of  land,  with  debts,  .by  what  words  created,  ii.  5 1 1 
whether  any  distinction  as  to  legacies,  ii.  530,  531 
whether  charge  of  legacies  includes  annuities,  ii.  534 
whether  charge  extends  to  several  preceding  subjects,  ii.  529 
whether  to  lands  specifically  devised,  ii.  530 
whether  giving  legacies,  and  then  the  *'  rest"  of  the  real  and  per- 
sonal estate,  charges  the  legacies,  ii.  532 
mere  charge  no  ground  for  vesting  legal  estate  in  trustees,  ii.  534 

CHARGE  OF  DEBTS  AND  LEGACIES  ON  REAL  ESTATE,  iL  509 
sketch  of  the  law  as  to  real  estate  being  assets,  ii.  509 
Stat.  47  Geo.  3,  c.  74,  iL  509 

3  &  4  WiU.  4,  c.  104,  u.  510 
real  estates  to  be  assets  for  payment  of  debts  by  simple  contract,  ii* 

510 
priority  reserved  to  specialty  creditors,  ii.  510 
difference  of  effect  between  enactment  and  actual  chaige  created 

by  win,  ii.  510 
cases  in  which  lands  hdd  not  to  be  charged,  ii.  51 1 
expressions  which  have  been  held  to  charge,  ii.  512 
**My  debts  being  first  deducted^  I  devise  all  my  estate/'  ftc,  iL 

512 
*'  First,  I  will  that  all  my  debto  be  paid,"  "alM>  I  devise,''  &c,  iL 

512,  513 
<'  As  to  my  worldly  estate,  my  debts  being  first  satined"  &c.,  iL 

513 
lands  charged  under  general  direction,  though  particular  debts  woe 

to  be  paid  out  of  the  first  **numeg**  that  was  reoeivedy  iL 

513 
'<  In  the  first  place,  I  will  that  all  my  just  debts  *'  &c.  be  paid,  iL 

513 
debts  to  be  paid  "out  0/ my  estate^**  ii. 513 

See  Rents  and  PnonTS. 

CHARITABLE  TRUST  vitiates  devise  of  legal  esUte,  200. 
CHARITABLE  USES,  gifts  to,  188 
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CHARITT,  what,  192. 

where  Chancellor  and  where  the  Crown  adminiatera  charity,  218 
trusty  when  too  indefinite  to  be  charitable,  194 
bequest  of  proceeds  of  real  estate  to  charity,  201 

money  to  be  laid  out  in  land,  201 
lefflcy  to,  on  condition  that  another  provides  land,  204 
trust,  otherwise  yalid,  vitiated  by  combination  with  charitable  trust, 

204.  Jnd  «eeMitford  v.  Reynolds,  1  Turn.  &  Phillips,  185 
secret  trust  for,  206 
effect  where  trust  for,  is  declared  by  separate  unattested  paper, 

206 
assets  not  marshalled  in  favour  of,  207 
effect  where  leg^  is  payable  out  of  the  general  residue,  comprising 

real  securities  or  leaseholds,  209 
effect  where  legacy  is  charged  upon  land  as  an  auxiliary  fund,  210 
when  payable  without  a  scheme,  218 
universities,  &c.  not  within  9  Greo,  2,  c.  36;  212 
lands  in  Scotland  not  within  9  Geo.  2,  c.  36;  214 
direction  to  purchase  land  in  Ireland,  good,  21 4 

British  colonies,  good,  214 
private  charity,  as  to,  196 

«  CHATTELS,"  will  pass  personal  estate,  692 

(Pkrsonal)  when  trover  lies  for  the  recovery  of,  794 
successive  interests  in,  794 
equitable  remedy  for  the  protection  and  recovery  of,  794 

''CHILD"  or  << CHILDREN,"  when  a  word  of  UmiUtion,  ii.  308,  323, 
325.    And  we  Snowball  v.  Procter,  7  Jurist,  619 

CHILDREN,  implication  of  gifts  to,  499 

and  issue,  used  indifferently,  ii.  37,  73.    And  aee  laaux. 
general  effect  and  construction  of  gifts  to,  ii.  69 
children  by  affinity,  ii.  73 
as  to  class  entitled  under  g^  to  children,  ii.  73 

where  gift  is  immediate,  ii.  74.    And  see  7  Jurist,  311 

where  distribution  is  postponed,  ii.  75 

where  shares  are  to  vest  at  a  prescribed  age,  ii.  78 

exception  as  to  general  legacies,  ii.  81 

effect  where  no  object  exists  at  period  of  distribution,  ii.  84 

to  children  to  be  bom,  ii.  98 
in  ventre  sa  mere  generally  included   under    terms   "living," 

"born,"  ii.  104 
failure  of  gift  to,  ii.  703. 

gift  to  children,  as  consisting  of  specified  number,  which  is  erro- 
neous, ii.  108 
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CHILDREN  {continued). 

gift  to  the  children  of  several  persons,  whether  per  sHrpes  or  per 

capita,  ii.  Ill 
enlarged  hj  context  to  issue,  ii.  357 
whether  gift  to  children  is  to  them  as  a  class  or  indiTidoalsy  see 

Bain  v.  Lescher,  1 1  Sim.  397 
whether  children's  shares  are  subject  to  same  qualification  as  pa- 
rents', ii.  105 
See  Construction;    Grandchildren;    Illxgitimatb; 
Lapse;  Stirpes. 

CLASSES,  gifts  to,  287 

doctrine  of  lapse  in  respect  to  gifts  to,  295 
gifts  to  executors  as  a  class,  296. 

iSef  Children;  Failure;  JointTenancy;  Remainders. 

CODICIL,  revocatory  of  a  will,  161 

when  legacies  in  codicil  are  assimilated  to  those  in  will,  167 

And eeeCo'STKABiCTiov;  Hereinafter;  Republication; 
Revocation;  Unattested. 

COMMON,  (TENANCY  IN),  as  to— 
of  chattels,  159 
residues,  ii.  159 
among  tenants  in  tail,  ii.  158 
in  gifts  to  classes,  ii.  160 
executory  tmsts,  ii.  161 
consequence  of,  ii.  167 
leaning  of  courts  towards,  ii.  163 
hy  what  expressions  created,  ii.  161 
contradictory  expressions.    See  Norman  o.  Fraaeer,  7  Jurist,  762 

COMPUTATION  OF  TIME,  800 

CONDITIONS,  precedent  and  subsequent,  796 
practical  difference  between  them,  805 

what  amounts  to  performance,  see  Simpson  v.  Tickers,  14  Ves.  341 ; 
Paine  v.  Hyde,  4  Beav.  368;  Tanner  v.Tebbutt,  7  Jurist,  339 
period  allowed  for  performance,  804 
effect  where  performance  is  impossible,  805 
repugnant,  809 
in  restraint  of  marriage,  836 
to  ask  consent  when  in  ierrorenif  836 
restrictive  of  marriage  generally,  as  to,  842 
that  such  conditions  are  void,  see  Morley  v.  Rennoldson,  7  Jurist,  938 
to  assume  a  name,  846 
not  to  dispute  will,  849 

And  see  Notice;  Release. 


INDEX.  773 

CONSENT  to  marriage,  what  amounts  to,  843.     See  Marriage. 

CONSTRUCTION  of  "  to  be  bom,  to  be  begotten,"  ii.  98 
hereafter  born,  ii.  100 
shall  be  begotten,  ii.  101 
bom — ^b^otten,  ii.  102 
dying  without  children,  ii.  112 
dying  without  having  children,  ii.  113 

leaving  issue  or  children,  ii.  1 14 
younger  children  or  youngest  child,  ii.  1 16 
eldest  son,  ii.  122 

if  6.  die  and  leave  no  child  of  his  body,  ii.  323 
in  default  of  issue  in  respect  of  personalty,  ii.  361 
in  default  of  issue  in  respect  of  realty,  ii.  368 

See  Heir;  Heirs;  Implication;  SuBSTmrriOK. 

CONSTRUCTIVE  CONVERSION.    See  Conversion. 

CONTINGENCY,  estates  limited  in  clear  terms  of,  744 

whether  contingency  confined  to  particular  estate,  or  extends  tc 

a  series  of  limitations,  753 — 758 
words  seemingly  contingent  referred  to  the  determination  of  a  prior 
interest,  764.    And  see  Franks  v.  Price,  3  Beav.  182 
And  see  Misconception. 

CONTINGENT,  devises  held  to  be,  notwithstanding  absurd  consequences, 

745 
gift  on  attaining  certain  age  held,  773 
remainders,  estate  in  tmstees  to  preserve,  787 
limitations  which  by  the  will  appear  to  be  contingent  remainders 

may,  by  subsequent  events,  become  executory  devises,  788 

CONTINGENT  INTERESTS,  transmissible  when,  771 

CONTINGENT  REMAINDERS,  trustees  for,  extent  of  their  estate, 

ii.  224,  227 
whether  subject  to  rule  against  perpetuities,  ii.  729 

CONTRACT  for  sale  or  purchase,  its  eflFect  on  prior  will,  45,  46 — 49 
And  seeVvKCUASR  Money. 

CONTRACTION,  meaning  of,  363,  n. 

CONTRADICTION  in  clauses  in  wills,  rule  as  to,  411,  418,  420 
between  will  and  codicil,  160 

CONTRIBUTION  to  charges  by  devisees,  ii.  548.  And  see  Symons  ». 

James,  7  Swanst.  826 
between  devbee  for  life  and  remainder-man,  ii.  542 
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CONVEBSION,  (CONSTRUCTIVE),  523 

absolute  and  qualified  distinguished^  525»  558 
absolute  conversion  at  death  of  testator,  although  subsequent  cir- 
cumstance rendered  actual  sale  unnecessafj.  Me  Carr  v. 
Collins,  7  Jur.  165 
mere  power  of  sale  not  sufficient  to  produce,  529 
persons  absolutely  entitled  to  the  proceeds  may  elect  to  take  pro- 
perty in  its  actual  state,  534 
what  amounts  to  such  election,  535     And  we  Cookson  v.  Reay,  5 

Beay.  22 
all  persons  interested  must  concur  in  election,  536 
residuary  clauses,  when  they  impose  conversion,  545 
doctrine  of,  as  between  tenant  for  life  and  renudnder-men,  545 
And  aee  Merhtens  v.  Andrews,  3  Beav.  72;  Caldecott  v.  Cal- 
decott,    6    Jur.    232;    Taylor  v.    Clark,    1    Hare,   161; 
Yaughan  v.  Buck,  1  Turn.  &  Phill.  75;  Oakea  v.  Stradiey, 
7  Jurist,  433;  Daniel  v.  Warren,  Id.  462 

COPARCENERS,  their  power  to  derise,  40 

COPYHOLDS,  devise  of  under  old  law,  5 1 

under  new  law,  52 
not  within  Statute  of  Frauds,  92 
now  pass  without  surrender  to  the  use  of  will,  612 
when  they  pass  by  general  devise,  613 

CORPORATIONS,  devises  to,  57 

CORRECTION  OF  WORDS  palpably  erroneous,  442 

COSTS  of  litigating  will  generally  fall  on  residuary  personal  estate^  te 
Roberts  v,  Roberts,  7  Jur.  315;  but  sometimes  apportioiied, 
aee  Symons  v.  James,  7  Jor.  826 

"  COUSINS  (FIRST),"  gift  to.  See  Sanderson  v.  Bayley,  4  My.  &  Crai.  56 
COVERTURE,  disabiUty  of,  33 
CREDIBILITT  of  witnesses,  78,  101 
CREDITOR  may  be  attesting  witness,  66 

CROSS  EXECUTORY  LIMITATIONS  among  devisees  in  fee  and  lega- 
tees,  whether  implied,  ii.  48 1 

CROSS  REMAINDERS,  WHEN  IMPLIED  AMONG  DEVISEES  IN 
TAIL,  ii.  457 
what  expressions  raise  cross-remainders,  ii.  458 
devise  over,  if  all  the  devieees  died  without  iente,  ii.  458 
distinction  now  exploded  between  two  and  a  larger  number  of  de- 
visees, ii.  459 
whether  exprew  cross-limitation  excludes  implication,  ii.  461 
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CROSS-REMAINDERS,  &c.  (efmtinued), 

in  the  case  of  executory  tnists,  express  limitation  not  exclasive  of 

implication,  ii.  462 
word  ''respective**  held,  at  one  period,  to  negative  implication, 

ii.  463 
doctrine  overraled,  ii.  464 
as  to  devises  to  elates,  ii.  465 

to  three  in  tail,  and  "in  default  o/wch  issue,**  ii.  465 
cross-remainders  implied  among  several  stocks  of  issue,  ii.  468 
to  A.,  J.,  and  S.,  and  their  several  and  respective  heirs  for  eyer« 

and  in  default  ofsiuh  issue,  ii.  470 
cross-remainders  implied  from  words  "  for  want  of  issue  males,"  &c. 

ii.  473 
whether  words  "with  remainder**  raise  cross-remainders,  ii.  475 
whether  the  word  "  reversion**  will  raise  cross-remainders,  iL  476 
executory  trusts,  ii.  477 

cross-remainders  implied  among  devisees  for  life,  ii.  478 
conclusions  from* the  cases,  iL  479 
implication  of  cross-remainders  not  affected  by  act  1  Vict.  c.  26, 

8.  29,  ii.  480 

CURTESY.    Tenant  by  curtesy  of  trust  estates,  39 
attaches  on  a  defeasible  estate,  792 

CUSTOMARY  FREEHOLDS  may  pass  as  copyholds,  725 

CY  PR£S,  doctrine  of,  in  reference  to  charity,  216,  219 

considered  in  reference  to  rule  against  perpetuities,  260;  ii.  73  U 
And  see  Vanderplank  v.  King,  7  Jurist,  548% 

"  DAUGHTER,"  when  a  word  of  limitation,  ii.  317 
DEAF  AND  BLIND  PERSONS,  will  by,  29 

DEATH,  WORDS  RBFERRIN6  TO  SIMPLY 

'*  In  ease  of  the  death,**  &c.,  to  what  period  referred,  ii.  659 
rule  where  the  bequest  is  immediate,  ii.  659.     And  see  Arthur  9. 

Hughes,  4  Beav.  506 
no  distinction  in  gifts  to  children,  ii.  663 
rule  where  bequest  \a  future,  ii.  664 
distinction  where  prior  gift  is  expressly  for  hfe,  ii.  666 
where  prior  gift  comprises  the  income  only,  ii.  667 
words  following  an  indefinite  devise  of  land,  ii.  668 
estate  tail,  ii.  669 

WORDS    REFERRING    TO,    COUPLED  WITH     A    CONTINONECY,    tO 

what  period  they  relate,  ii.  670 
ulterior  gift  not  defeated  by  death  of  prior  legatee  in  testator's 

lifetime,  ii.  672 
gift  to  personal  representatiyes  not  substitutional,  ii.  676 
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DEATH  (continued). 

gift  over  of  interest  of  married  woman,  in  case  of  death,  to  her  next 

of  kin,  ii.  677 
whether  children  of  objects  dead  at  date  of  will  let  in  under  danae 

of  substitution,  ii.  677 
suggested  distinction  where  decease  is  after  will,  ii.  681 
distinction  where  children  of  deceased  daim  under  original  gift, 

ii.  683 
children  of  deceased  objects  allowed  to  participate^  ii.  684 
DEBTS,  charge  of,  gives  a  fee,  when,  218,  229 

charged  on  real  estate  by  general  introductory  words,  ii.  512,  518, 

519 
unless  specific  fund  is  afterwards  appropriated,  ii.  521 
or  the  direction  is  to  executors,  ii.  524 
not  being  devisees,  ii.  525 

Jnd  see  Assets;  Exemption;  Exonxration. 

DECIPHERING  peculiar  characters,  363 

DEED,  where  held  to  be  testamentary,  13,  14,  15 

DEMONSTRATIVE  LEGACIES,  what  are,  ii.  594,  n. 

DENIZATION,  effect  of,  62 

DESCENDANTS,  gift  to,  ii.  32 

DESCRIPTION,  effect  where  wrong  or  defective,  329 

DESTINATION  of  income  where  the  objects  are  fluctuating^  ii.  87 

DESTRUCTION,  when  a  revocation,  119 

presumption  as  to  effect  of  destruction  of  one  part  of  a  duplicate 

will,  124 
of  will,  codicil  being  left  undestroyed,  127 
must  be  in  testator's  presence,  129 
See  Contingent  Remainders. 

DISCRETION  in  trustees  as  to  mode  of  application  of  trust  money,  821 

DISSENTING  CHAPELS,  bequest  for,  189 

DISTRIBUTIVE  CONSTRUCTION,  as  to.  472 

DIVESTING.    Vested  gift  not  divested  unless  all  the  events  hi4>pen,  750 
devise  not  divested  by  contingent  dause  which  faila,  751 

DOCUMENT  (extrinsic),  reference  to,  367 

DOMICILE,  as  to,  8 

DOWER  attaches  on  a  defeasible  estate,  792 

DOWRESS,  when  put  to  her  election,  396.    Jnd  see  Hall  p.  Hill,  I  Con- 
nor &  Lawson,  Cas.  temp.  Sug.  120 

♦ 

ECCLESIASTICAL  COURTS,  their  authority  over  testamentary  instru- 
ments, 19 
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«' EFFECTS,"  will  pass  personal  estate,  692 

held  upon  the  whole  will  to  extend  to  realty,  686 

•  ELDEST  SON,  pfts  to,  ii.  122 

ELECTION,  doctrine  of,  385 

to  what  interests  it  extends,  386 

whether  pritidple  of  doctrine  is  compensation  or  forfeiture,  387 
personal  competency  to  express  intention  requisite,  388 
when  heir  put  to,  389 

effect  of  recent  act  upon  doctrine  of,  390,  396 
application  of  doctrine  to  creditors,  390 
parol  evidence  how  far  admissible,  as  to,  391 
See  Conversion;  Dow^ress. 

ENLARGEMENT.    See  Fee-Simple. 

ENTIRETIES,  tenancy  by,  when  created  by  testamentary  gifts,  iJ.  157 

ENTREATY.    Words  of  entreaty  may  create  a  trust,  334 

ENTRY.    Rights  of  entry  under  old  law  not  devisable,  42 

EQUITABLE  INTERESTS.    Operation  of  a  devise  upon  equitable  in- 
terests under  the  old  law,  43 

EQUITY  OF  REDEMPTION,  devisee  of.     See  Exoneration. 

'*  ESTATE,"  when  it  passes  the  fee,  181;  ii.  396,  n.    And  see  Doe  v. 

Lean,  1  Adolph.  &  EUb,  N.  S.  229 
will  carry  real  property,  657 

may  be  restricted  to  personalty  by  context,  660.    And  see  Fee- 
Simple 
''  ESTATES."    Effect  of  this  word  in  devises,  ii.  181  f^  seq.,  193 

ESTATES  TAIL,  modes  of  devise  creating,  ii.  232,  271,  323 

by  devise  over  if  A.,  indefinite  devisee,  die  and  leave  no  child,  ii.  323 
jS>ff  Absolute  Interest;  Child;  Estate;  Heirs  of  the 
Body;  Implication;  Issue;  Son. 

EXCEPTION,  its  effect  in  enlarging  scope  of  devise  in  certain  cases,  696 

EXECUTION  and  attesUtion  of  wills  of  real  estate  before  1838;  69 

of  a  will  of  personalty,  90 

as  to  incomplete  papers,  93.    And  see  Pett  v.  Hake,  7  Jurist,  779 

of  wills  made  since  1837;  98 

of  wills  by  amanuensis,  101 

presumption  in  favour  of  due  execution  in  the  absence  of  distinct 
recollection  by  witnesses.  See  Blake  v*  Knight,  7  Jurist, 
633;  Cooper  v,  Bocket,  Id.  681;  but  not  in  opposition 
to  positive  evidence,  Pennant  v,  Kingscote,  Id.  754 

execution  of  wiU  and  codicil  together.  See  Biddies  v.  Biddies, 
7  Jurist,  777 

onus  probandi  in  regard  to,  see  Panton  r.  Williams,  7  Jurist,  864 
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EXECUTOR  maj  be  a  witness  to  attest  will,  66 

not  entitled  to  undisposed-of  personalty,  67 
entitled  to  a  residue  as  residoary  l^atee,  although  he  docs  not 
prove  the  will.     See  Griffiths  r.  Pmen,  1 1  Sua,  202 

EXECUTOBS  OR  ADMINISTRATORS,  sabstitoted  gift  to,  coostraed 

as  next  of  Idn,  ii.  41.  Jnd  see  Daniel  v.  Dudley,  1  Tnnu 
&  Phil.  1 ;  HoweQ  v.  Gayler,  5  Beav.  157 

nsed  merely  as  words  of  limitation,  ii.  42 

beneficial  interest  in  a  gift  to,  ii.  44 

gifts  to  as  a  class,  296 

EXECUTORSHIP,  deyise  associated  with  nomination  to,  671 

EXECUTORY  DEVISES  AND  BEQUESTS,  as  to,  778 

See  Income;  Ulterior  Girr;  Vesting. 

trusts  as  to,  ii.  252. 

EXECUTORY  INTERESTS,  when  devisable,  40 

not  affected  by  acts  of  owners  of  precedent  estate,  786 

trusts,  doctrine  applicable  to,  740;  ii.  252.    See  Joint  Tenancy. 

EXEMPTION  OF  PERSONAL  ESTATE  FROM  DEBTS. 

what  will  exempt  personal  estate,  ii.  564 

mere  charge  on  land  does  not  exonerate  personalty,  ii.  565 

history  of  the  implication  doctrine,  iL  565 

parol  evidence  inadmissible,  ii.  567 

relative  amount  of  debts  and  personalty  not  to  be  oonsideied, 

567 
as  to  extension  of  charge  to  fnneral  and  testamentary  expenses,  ii. 

568 
where  personalty  is  expreuly  subjected  to  other  charges^  iL  572 
provision  as  to  the  manner  in  which  charge  on  realty  is  to  be  bome^ 

ii.  573 
distinction  between  a  residuary  bequest  and  gift  of  aU  the  penoo- 

alty,  ii.  577,  580 
effect  where  bequest  of  exempted  personalty  lapses*  ii.  592 
distinction  between  a  general  charge  of  legades  and  a  tmat  to  pay 

certain  sums,  ii.  593 
trust  to  pay  particular  debts^  ii.  594 
no  distinction  between  direction  to  pay  particular  debts  and  debts 

generally,  ii.  596 
no  priority  between  spedfied  debt  or  legacy  and  others,  iL  597>  n. 
rule  where  pereotud  fund  is  subjected  to  certain  charges^  u.  598 

EXILE,  wife  of,  may  dispose  by  will,  33 
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EXONERATION. 

legatee  of  an  incambered  chattel  entitled  to  claim  exoneration,  ii. 

552 
gift  of  railway  shares,  on  which  calls  are  unpaid,  ii.  553 
mortgaged  estate,  when  to  be  exonerated,  ii.  553 
devise  mtbfeet  to  mortgage^  ii.  553 

funds  liable  to  exonerate  mortgaged  estate,  ii.  554.    And  we  7 
Jurist,  389 
not  specific  l^acies,  ii.  555 
nor  other  devised  lands,  555 
nor  pecuniaiy  legacies,  ii.  555 
as  to  descended  estates  exonerating  devised  estates,  ii.  556 
rule  where  testator  purchases  cum  anere,  ii.  559 
And  9ee  Exemption. 

EXPLANATORY  WORDS  may  vary  the  effect  of  a  previous  ambiguous 

gift  or  devise,  770 

EXTINOUISHMENT  of  charge  by  union  of  character  of  mortgagor  and 

mortgagee,  637 

EXTRINSIC  DOCUMENTS.    See  Rbrrencb. 

EXTRINSIC  EVIDENCE.     See  Parol  Evidence. 

FAILURE  OP  ISSUE. 

words  importing,  when  they  refer  to  objects  of  prior  devise,  ii. 

361 
rule  where  the  word  ''such"  occurs  in  regard  to  personal  estate, 

ii.  362 
to  real  estate,  ii.  368 
when  preceded  by  devise  to  children  in  fee,  ii.  368 
or  sons,  daughters,  or  children  for  life,  ii.  369 
rule  where  the  word  ''such"  does  not  occur,  ii.  372 
devise  to  children  in  fee,  followed  by  devise  over  on  not  leaving 

issue,  ii.  375 
"  in  default  thereof,*'  how  construed,  ii.  379 
extent  of  range  of  objects,  how  material,  ii.  380 
rule  where  prior  devise  embraces  certain  sons  only,  ii.  383 
words  importing  a  failure  of  issue  raise  an  estate  tail  when,  ii. 

387,  392 
their  effect,  when  preceded  by  a  devise  to  children  for  life,  ii.  389 
general  remarks  upon,  and  conclusions  from  cases,  ii.  397 
conclusions  how  far  affected  by  1  Tict.  c.  26,  s.  29,  ii.  413 
when  words  held  to  amount  to  an  immediate  devise  of  reversion, 

ii.  406 
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FAILURE  OF  ISSUE,  words  importing  whether  they  refer  to  failure 

indefinitely,  or  failure  at  the  death: 
General  rule,  ii.  418 

two  exceptions,  ii.  418 

first,  where  phrase  is,  leaving  no  issue,  ii.  418.     And  «w 
Mansell  v.  Grove,  7  Jurist,  666 
as  to  supplying  the  word  leaving,  ii.  420,  n. 
second  exception  to  general  rule,  ii.  421 
failure  of  testator*s  own  issue,  he  having  none,  ii.  421 
what  will  restrain  the  words  generally,  ii.  426 
difference  where  applied  to  real  and  personal  estate,  ii.  427 
when  restricted  in  regard  to  realty,  n,  428 

where  the  dying  refers  to  a  given  age,  ii.  428 

devise  over,  on  issue  dying  under  age,  not  restrictive,  ii.  429 

effect  of  a  collateral  event  heing  associated,  ii.  430 

effect  of  additional  expressions,  ii.  432 

"  leaving  no  issue  behind  him,"  ii.  432 

implicatory  grounds  of  restriction  from  nature  of  devise  over, 

ii.  433 
legacy  to  be  paid  within  a  given  period  after  the  death,  iL  433 
ulterior  gifts  being y^r  life  only,  ii.  434 
but  all  the  estates  must  be  for  life,  ii.  436 
property  devised  over  charged  with  legacies,  ii.  437 
to  be  paid  to  the  executors,  &c.,  of  the  prior  devisee,  ii.  437 
words  "  on  the  decease  of  A.,"  ii.  439 
effect  of  charge  of  legacies  to  be  bequeathed  by  prior  devisee, 

ii.  439 
words  on  or  after  the  decease,  ii.  439 
what  will  restrict  in  regard  to  personal  estate,  ii.  442 
expressions  held  to  be  restrictive,  ii.  443 
**  after  his  decease,"  ii.  443,  444 
"  immediately  after  the  decease,"  &c.,  ii.  443 
"  at  their  death,"  ii.  444 
"  after  him,"  not  restrictive,  ii.  445 
word  "  then"  interposed  between  two  limitations,  ii.  446 
bequest  over  involving  personal  trust,  ii.  446 
where  the  gift  over  is  to  eurvivors,  ii.  447 
effect  where  gift  over  is  to  person  then  living,  ii.  448 
distinction  where  ulterior  gift  is  to  a  person  living  at  death  of 
person  whose  issue  is  referred  to,  ii.  449 
prior  (implied)  gift  to  issue  at  the  death,  ii.  450 

to  such  of  the  issue  of  H.  as  he  should  by  will  appoint,  ii. 
!  451 
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FAILURE  OF  ISSUE  (eanHwued). 
1  Vict.  c.  26,  s.  29,  ii.  454 

enactment  that  words,  importing  a  failure  of  issue,  shall  be  held  to 
refer  to  failure  at  death,  ii.  454 
And  see  Cross  Remainders;  General  Intention;  Re- 
versions. 

FAMILY,  gift  to,  ii.  25  ei  seq.,  61.    Jnd  aee  Liley  v.  Hey,  1  Hare,  580 

''FARM,"  held  to  pass  both  freeholds  and  leaseholds,  621 
what  will  pass  under  a  devise  of,  713 

FEE-SIMPLE  passes  by  what  words,  u.  170,  179 

estate  for  life  when  enlarged  by  implication  from  charge  ou  de- 
visee, ii.  171.  And  see  Peppercorn  v.  Peacock,  3  Scott,  N.  S. 
651 
from  devise  over  on  death  under  age,  &c.,  ii.  175 
eeetui  que  trust  held  to  take  an  interest  co-extensive  with  legal 
estate  of  trustees,  177.  And  see  Knight  v,  Selby,  3  Scott, 
N.  S.  409 

FELO  DE  S£  capable  of  devising  realty,  36 
incapable  of  bequeathing  personalty,  36 

FELONS,  devises  by,  34 

FIRST  SON,  devise  to,  implied,  ii.  1 27 

FIXTURES,  when  they  pass  as  household  goods,  see  Paton  o.  Shepperd, 

10  Sun.  186 

FORECLOSURE,  ito  effect  on  devise  by  mortgagee,  654 

FRAUD,  evidence  admissible  to  counteract,  356 

FREEHOLDS  jnir  autre  vie,  devises  of,  53 
pass,  as  leaseholds,  when,  330 

"  FREELY  TO  BE  POSSESSED  AND  ENJOYED.** 

whether  the  fee  passes  by  these  words,  ii.  180 

where  combined  with  personalty,  of  which  the  absolute  in- 
terest is  given,  see  Doe  d.  Booley  v.  Roberts,  11 
Adolp.  &  Ellis,  1000 

"  FROM   AND   AFTER,'*   construction  of,  735.     And  see  Gorst  r. 

Lowndes,  1 1  Sim.  434 

"  FURNITURE,"  what  wiU  pass  under  a  bequest  of,  699 

FUTURE  ESTATE,  derae  of,  under  stat.  1  Vict  c.  26 ;  41 

general  devise,  whether  it  carries  immediate  income,  594,  598 
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GARDENS,  &c,  held  to  pass  as  apparteoaiioea^  710 

GENERAL  DEVISE  of  real  estate  now  extends  to  property  at  the  death, 

288 
not  sufficient  to  raise  a  case  of  election,  393 
formerly  specific  in  its  nature,  587 
its  operation  under  old  law  in  r^;ard  to  specific,  lapsed,  and  Toid 

devises,  588 
its  extent  under  1  Vict.  c.  26;  593 
whether  it  carries  immediate  income  of,  ftc,  594,  598 
its  operation  on  reversions,  599 

GENERAL  AND  PARTICULAR  INTENTION,  doctrine  of,  ii  399 

GENERAL  PERSONAL  ESTATE,  what  words  will  pass,  692 

*'  GOODS  "  will  pass  personal  estate,  692 

GRANDCHILDREN  not  included  in  gifts  to  children,  ii.  70.     Jjnd  see 

Moor  V.  Baisheck,  12  Sim.  123 
when  gifts  to,  void  for  remoteness,  233 

"  GROUND  RENT  "  held  to  indode  reversion,  725 

GUARDIANS,  testamentary,  29 

cannot  now  be  appointed  by  infant  fathers  by  will,  36 

but  may  by  deed,  37 
revocation  of,  9ee  7  Jurist,  337 

HEIR.    Devise  to  heir  under  old  law,  67 

when  put  to  his  election,  389 

resulting  trust  in  favour  of,  502.    See  dUo  Resulting  Trust. 

entitled  to  lapsed  share  of  proceeds  of  real  estate,  555 

takes  such  lapsed  share  as  personalty,  when,  568 

where  specific  sums,  payable  out  of  the  produce  of  real  estate,  be^ 
long  to  him,  569,  571 

whether  blending  proceeds  of  real  and  personal  estate  excludes 
heir,  575 

when  entitled  to  void  legacy,  ^77^  581,  582 

devise  to,  simply,  ii.  1,  22 

with  superadded  qualification,  ii.  5 

*'  right  heirs  male,"  '*  right  heirs  of  my  name  and  posterity/* 
''next  heir  male,"  ii.  11,  234 

•' first  male  heir,"  ii.  11,  17 

held  to  mean  heir  apparent,  when,  ii.  13;  ii.  15 

used  as  a  word  of  purchase  in  respect  of  lands  subject  to  local  mode 
of  descent,  or  to  personalty,  ii.  22 

used  as  a  word  of  purchase  in  a  sense  unusual  or  improper,  but  as- 
certainable from  context,  ii.  1 9,  22,  24 
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HEIR  (eoniinued). 

restricted,  by  limitation  oyer,  to  heirs  of  the  body,  ii.  237,  371, 

379.     ^nd  see  Notice. 
**  right  heirs  **  held  to  point  to  death  of  testator,  notwithstanding 

conjecture  to  contrary,  see  Boydell  r.  Golightly,  7  Jurist, 

543.    y/9u/«etf  Implication;  Negative  Words. 

HEIR-AT-LAW  of  a  living  person  construed  as  eldest  son,  ii.  14,  15,  16 

HEIRS  OF  THE  BODY. 

where  used  as  words  of  limitation,  ii.  7,  274 

not  controlled  by  superadded  words  of  limitation,  where,  ii.  274 

not  controlled  by  inconsistent  modification,  ii.  277 

not  controlled  by  the  words  "  in  strict  settlement,"  though  devise 
does  not  create  an  executory  trust,  ii.  305 

not  controlled  by  subsequent  equivocal  expressions.  See  Earl  of  Ve- 
rulam  V.  Bathurst,  7  Jurist,  295 

devise  to  heirs  of  the  body,  or  heirs  female  of  the  body,  as  pur- 
chasers, ii.  8 

or  heirs  female  of  the  body,  who  are  such  by  descent,  ii.  9,  232 

who  are  such  by  purchase,  ii.  10 

"now  living,*'  of  an  existing  person's  body,  ii.  14 

"  next  heir  male,  or  "  male  heir  of  the  body/*  (in  the  singular) 
with  superadded  words  of  limitation,  ii.  235 

first  male  heir  of  a  certain  branch,  devise  to  by  purchase,  ii. 
12,  17 

See  Estates  Tail. 

"  HEREDITAMENTS,"  what  included  in,  706 
does  not  pass  the  fee,  ii.  191 

**  HEREINAFTER^"  not  applicable  to  subsequent  testamentary  paper,  86 

"  HOUSE,"  gift  to  the,  ii.  27 

"  HOUSE  I  LIVE  IN  AND  GARDEN,"  what  would  pass  by  a  devise 
of,  709 

<'  HOUSEHOLD  GOODS,"  what  will  pass  under  a  bequest  of,  699 

HUSBAND  AND  WIFE  may  convey,  as  real  estate,  land  directed  to  be 

sold,  when,  538 
gifts  to,  concurrently  with  another  person,  ii,  157.    Jnd  *e«  War- 
rington V.  Warrington,  2  Hare,  54 
And  see  Marriage. 

IDIOTS,  wills  of,  29 

"IF,"  how  construed  in  regard  to  vesting,  see  Lister  v.  Bradley,  1  Hare,  10 

VOL,  II.  B    E  £ 
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ILLEGITIMATE  CHILDREN,  when  and  ho\?  far  objects  of  testamentary 

gifts,  ii.  129—156. 
gift  to  children  not  extended  to  them  on  mere  conjecture,  ii.  130 
eventual  absence  of  other  objects  does  not  entitle  them,  ii.  132 
nor  does  testator's  recognition  of  one  illegitimate  child  in  his  will 

let  in  another,  ii.  133;  and  see  Meredith  r.  Farr,  7  Jurist, 

794 
nor  even  his  recognition  of  same  child  in  another  bequest,  ii.  134 
instances  of  valid  gifts  to,  ii.  135 
parol  evidence,  how  far  admissible,  ii.  139 
some  questionable  cases,  ii.  140 
legitimate  and  illegitimate  children,  not  entitled  together  under 

same  description,  ii.  146 
en  ventre,  when  valid  objects  of  testamentary  gifts,  ii.  149 
not  in  esse,  testamentary  gifts  to,  ii.  153 

See  also,  as  to  ''children "  meaning  legitimate  only,  Dover  r. 
Alexander,  7  Jurist,  124 

IMPLICATION,  doctrine  of,  460 

from  devise  of  partial  interest  to  testator's  heir,  466 

from  devises  to  survivors,  475,  477 

doctrine  as  to  personal  estate,  477 

miscellaneous  cases,  480,  481 

devise  of  equitable  interest  not  supplied  by,  484 

from  powers  of  selection  and  distribution,  485;  ii.  168 

implied  gift  in  one,   not  precluded  by  express  gift  in  another, 

event,  485 
precluded  by  express  gift  in  same  event,  485 
life  interest  not  implied  in  donee  of  power  of  distribution,  487 
of  estates  tail,  487;  ii.  414 
whether  express  estate  for  life  can  be  enlarged  to  an  estate  tail 

by,  488 
estate  tail  not  implied  from  words  referring  to  issue  at  the  death,  490 
estate  tail  implied,  notwithstanding  express  contingent  devise  in 

taU,  495 
effect  of  1  Vict.  c.  26,  upon  the  implication  of  estates  tail,  496 
of  qualification  to  a  substituted  gift,  ii.  105.     See  Accrukr; 

Children;  Cross  Remainders. 

And  see  Adams  v.  Adams,  1  Hare,  537 

INCOME,  destination  of,  until  the  vesting  of  executory  devise  or  be- 
quest, ii.  85.    See  Conversion;  General  Devise. 

INCOMPLETE  PAPERS,  93,  96 

INCONSISTENCY,  as  to,  157 

INFANTS,  wills  of,  28,  36 


INDEX.  785 

«  INHERITANCE/'  its  effect,  ii.  190 

INQUISITION,  finding  lunacy,  primd  facie  evidence  of  testamentary 
incapacity,  31 

INSTRUCTIONS  FOR  WILL,  held  to  be  testamentary,  when,  95 
not  allowed  to  rary  will,  350,  360 

IN  TERROREM.    See  Conditions. 

INTRODUCTORY  WORDS,  in  a  wiU,  whether  they  influence  question 

whether  fee  passes,  ii.  187 
whether  they  operate  to  charge  real  estate  with  debts,  ii.  512,  518, 
519 

ISSUE,  devise  to,  without  gift  to  ancestor,  ii.  5 

devises  to,  in  remainder  on  devise  to  ancestor  for  life,  ii.  335 
devises  to,  not  expressly  as  remainders,  but  with  words  of  modifi- 
cation, ii.  330 
devises  for  life  with  remainder  to  the  issue,  ii.  335 
the  like,  with  inconsistent  words  of  limitation  superadded,  ii.  336 
the  like,  with  inconsistent  words  of  modification  superadded,  ii. 
343.    Jnd  see  Crozier  v.  Crozier,  2  Connor  &  Lawson,  294. 
influence  of  words  introducing  devise  over,  ii.  345 

coupled  with  power  of  distribution  in  fee,  ii.  347 
synonymous  with  descendants,  if  a  word  of  purchase  and  unex- 
plained, ii.  33 — 35 

<<  ISSUE^'*  not  restricted  to  children,  ii.  353,  n.     And  see  Head  v.  Randall, 

7  Jurist,  298 
used  as  a  word  of  limitation,  ii.  34, 328 
restrained  by  context  to  include  only  sons,  ii.  353 

children,   ii.   36,  355,  357, 
370,    And  see  Young  v, 
M'Intosh,  7  Jur.  383 
accompanied  by  bequest  over  on  failure  of  issue  at  death,  ii,  360 
See  Faii^urb  of  Issue. 

JEWISH  RELIGION,  bequest  for  the  propagation  of,  190 

JOINT  TENANCY  created  by  tesUmentary  gifts,  when,  ii.  157,  159, 161, 
168 

JOINT  TENANTS,  devises  by,  38 

JOINTURE,  power  to,  what  estate  may  be  created  thereunder,  ii.  223 

KIN  (NEXT  OF),  construction  and  effect  of  gift  to,  ii.  37,  49,  52.    And 
see  7  Jurist,  505 

KINDRED  (NEAREST),  being  males,  of  testotor's  name  and  blood  at  a 
certain  time,  ii.  65 

£  E  E  2 
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"  LANDS,"  what  included  under,  706 
LAPSE,  general  doctrine  of,  293 

as  to  real  esti^te,  293 

personal  estate,  293 
effect  of  declaration  that  legacy  shall  not,  244 
doctrine  in  respect  to  gifts  to  classes,  295 

of  lapse  where  class  ascertainable  by  some  event  occorring 
in  testator's  life,  297 
in  gift  to  next  of  kin  or  relations,  299 

devises  of  legal  or  benefical  ownership  only,  299 
of  devise  of  charged  property,  300 
destination  of  a  lapsed  specific  sum  charged  upon  real  estates,  300, 

302,  309 
rule  as  to  contingent  charges,  30 1 

where    liable  to  failure  by  death, 
though  not  expressly  contingent,  301 
devises  in  tail  now  not  to  lapse  if  devisee  leaves  issue,  311 
the  doctrine  of,  as  applied  to  tenancy  in  common  or  joint  tenancy, 

ii.  167 
in  reference  to  powers,  ii.  168 
clauses  relating  to,  in  the  recent  act,  309;  ii.  726 

LATENT  AMBIGUITY  removable  by  parol  evidence,  370 

«  LAWFULLY  BEGOTTEN,"  ii.  233. 

LEASEHOLDS  for  years,  whether  they  pass  under  general  devise  with 

freeholds,  616,  624 
will  pass  when  there  are  no  freeholds,  627 
for  lives  will  pass,  when,  625 

whether  term  of  years  will  pass  with  copyholds  of  inheritance,  626 
devise  of  "  freehold  house  in  A."  extends  to  leasehold,  when,  627 
declared  to  pass  under  a  general  devise,  by  stat,  1  Vict,  c.  26, 

8.  26;  627 
whether  convertible,  548,  552,  and  7  Jnrist,  462;  and  see  Con- 
version. 
LEAVING.    See  Failure  of  Issue;  Supplying  Words. 

''  LEFT/'  gift  of  what  shall  be,  321 

«'  LEGACY  "-held  to  extend  to  realty,  684 

SeeCuAKGE;  Vesting,  753 

LEGACY  DUTY,  property  professedly  settled  by  deed,  when  liable  to,  15 
what  liable  to,  as  a  rent-charge,  see  Shirley  r.  Earl  Ferrers,  6  Jur. 

1047 
out  of  what  fund  payable,  ii.  594 

where  payable  on  gross  amount,  see  Att.-Gen.  r.  Fitzgerald,  7  Jur. 
569.     See  Annuity. 
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LEGAL  ESTATE.     See  Trustees. 

LIFE  ESTAIT,  by  what  words  created  in  wills  before  1838,  ii.  180,  187 

LIFE  INTEREST,  legatee  of,  see  Conversion. 

LIMITATION,  devise  without  words  of,  ii.  179 

LIMITATIONS  OVER,  as  to  words  introducing,  ii.  97 

"  LIVES,"  whether  joint  or  respective,  see  M'Dermott ».  Wallace,  5  Beav. 

142 

LOCAL  LAW.     By  what  local  law  wills  are  regulated,  1 

LOCALITY,  devise  of  property  answering  to  a,  629 

LUNATICS,  incapable  of  making  a  will  except  in  lucid  intervals,  30 
incompetent  witnesses,  102 

MAINTENANCE.    See  Bankruptcy. 

MALE  HEIRS.    See  Estates  Tail. 

MARK,  a  sufficient  signing,  69,  101 
and  attestation,  73 

MARRIAGE,  a  revocation,  when,  106 

invalidity  of,  its  effect  upon  gift  to  husband  and  wife,  845. 
See  Condition;  Consent;  Widowhood. 

MARRIED  WOMAN,  probate  of  will  of,  24 

not  enabled  to  make  a  will  by  32  Hen.  8,  c.  1 ;   27 
See  Alienation;  Separate  Use. 

MARSHALLING  OF  ASSETS, 

in  favour  of  legatees  against  the  heir,  ii.  600 
but  not  against  devisees,  ii.  601 

unless  lands  are  charged  with  debts,  ii.  601 
assets  marshalled  against  devisees,  &c.,  of  mortgaged  lands,  ii.  602 
rule  as  to  vendor's  lien  for  purchase-money,  ii.  603 
question  between  legatees  and  heir,  ii.  603 

devisee  of  contracted-for  estate,  ii.604 

pecuniary  legatees  not  entitled  to  marshal,  as  against  devisee  of 

contracted-for  estate,  in  respect  of  unpaid  purchase-money, 

ii.  605 

marshalling  where  one  party  has  several  funds,  and  another  one 

only,  ii.  606 
effect  of  Stat.  3  &  4  Will.  4,  c.  104,  upon  the  doctrine,  ii.  606 
marshalling  among  legatees,  ii.  607 

exception  where  legacy,   as  a  charge  upon  the  land,  fails, 
ii.  607 
"  MESSUAGE,"  what  included  in,  708 

MISCONCEPTION.    Where  testator  devises  upon  contingency,  miscon- 
ceiving the  extent  of  his  powers  of  disposition,  747. 
See  Description. 
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MISNOMER,  331.    And  see  BlundeW  v.  Gladaioue,  11  Sim.  467;  Dau- 
benj  r.  Coghlan,  6  Jurist,  230;  Bradshaw  v.  Thompaon,  7  Jurist, 

387 

MISTAKE  in  locaUty  of  lands,  329 

name  of  legatee,  33 1 .     And  see  Misconception  ;  Rvo- 

CATION. 

MIXED  FUND  of  real  and  personal  estate,  as  to  sums  payable  out  of,  ii. 

549.     And  see  Sturge  v.  Dimsdale,  7  Jurist,  543;  Att.-General  r. 

Southgate,  12  Sim.  77 
MOIETIES.     Question  whether  one  moietj  or  both  moieties  passed,  725 

"MONEY,"  gift  of,  will  pass  personalty,  when,  692.     But  see  p.  704 
whether  it  will  pass  stock  in  the  funds,  703.     And  see  Bc^rs  v, 

Thomas,  2  Keen,  8;  Willis  v.  Plaskett,  4  Beav.  209 
"  Ready,"  what  it  comprises,  see  Fryer  v.  Ranken,  1 1  Sim.  55 

MORTGAGE,  estate  subject  to,  devise  of.     See  Exonbration. 

MORTGAGEE  AND  TRUSTEE,  devises  by,  633;  ii.  713 

MORTGAGES,  whether  they  pass  under  general  devise,  633 

whether  the  words  "  mortgages"  and  •'  securities /armoHey^  will 
pass  legal  estate,  646 

MORTMAIN,  gifts  in,  188.     And  see  Charity. 
custom  of  London  as  to,  215 

NAME.     See  Condition;  Kin;  Kindred;  Misnomer;  Rejlation. 
NATURALIZATION,  effect  of,  62 
NECESSITOUS.     See  Relations. 

NEGATIVE  WORDS  not  sufficient  to  exclude  heir  or  next  of  kin,  294; 

ii.  21.     And  see  Johnwm  v.  Johnson,  4  Beav.  318 

NEXT  OF  KIN.     See  Kin;  also  7  Jurist,  505 

NOTICE.     Devisee,  if  heir  of  the  testator,  must  have  notice  of  a  condition 

annexed  to  the  devise,  809 

"  NOW,"  how  construed,  278 

NUMBER,  erroneous  one  applied  to  children  or  objects  supposed  to  be 

intended,  ii.  108 

NUMERICAL  arrangement  of  clauses,  effect  of,  436.     And  see  Chil- 
dren. 

OBLITERATION.    Effect  of  partial  obliteration,  1 19 
in  will,  but  not  in  codicil,  1 26 
now  required  to  be  signed  and  attested,  129 

OCCUPANCY,  whether  reference  to,  restrictive  or  not,  714,  717 

OMISSION  in  will  cannot  be  supplied  by  parol  evidence,  353 

«  ONE  CHILD,"  devise  to,  how  construed,  851 
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"  OR "  changed  into  "  and,"  when,  443.     And  see  Green  v.  Harvey, 

1  Hare,  431 
read  as  mtroducing  a  substituted  gift,  453;  ii.  666 

"  OVERPLUS  OF  MY  ESTATE,"  where  restricted  to  personalty,  672 

PAROL  EVIDENCE  inadmissible  to  control  or  explain  will,  351,  358 

supply  omissions,  353 
but  is  admissible  to  shew  that  any  given  clause  does  not  form  part 

of  will,  355 
also  in  cases  of  fraud,  356 
to  repel  a  resulting  trust,  357 
to  prove  state  of  facts  when  will  was  made,  363.    And  see  2  Beav. 

218 
to  remove  latent  ambiguity,  370.    And  see  Doe  d.  Thomas  v,  Bey- 

non,  12  Adol.  &  Ell.  431 ;  Doe  d.  Allen  v.  Allen,  Id.  451 
effect  where  part  of  description  applies  to  one  person  and  part  to 

another,  376,  852 
where  there  is  a  person  answering  to  whole  description,  379 

PARTICULAR  ESTATES,  destination  of,  when  void  in  their  creation,  5 13 

"  PAYABLE,"  to  what  period  it  refers,  ii.  697 

PERFORMANCE.    See  Condition. 

PERPETUITIES,  rule  against,  219 

its  history  and  ascertained  extent,  219 

whether  it  applies  to  contingent  remainders,  ii.  727.     And  see  Re- 
moteness. 

PERSONAL  PROPERTY  follows  the  lex  dotnicilii,  2 

PERSONALTY  to  be  laid  out  in  real  estate.    iSM  Conversion;  and  see 

7  Jurist,  410 
POOR.    See  Relations. 

"  PORTION,"  whether  it  passes  accrued  share,  ii.  621 

POSTERIOR  of  two  inconsistent  clauses  preferred,  412 

POSTHUMOUS  CHILDREN.    See  Children. 

POWER.    See  Jointure. 

POWER  OF  SALE,  when  valid,  though  unrestricted,  250;  ii.  729.     And 

see  Wallis  v.  Freestone,  10  Sim.  225;  Doe  d.  Davies  v. 
Davies,  1  Adol.  &  Ellis,  N.S.  330 

PRECATORY  WORDS.     See  Trust. 

<'  PREMISES,"  what  included  in  the  word,  707 

<<  PRESENCE*'  of  tesUtor,  what  amounts  to,  74,  105. 

PRESENT  TIME,  expressions  of,  refer  to  date  of  will,  277,  278 

PRIOR  GIFT,  failure  of,  ii.  706. 
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PROBATE,  how  far  conclusive,  4,  5,  19,  21,  22 

of  testamentary  appointments,  23.     See  Married  Woman. 

PBOMISE  by  heir  to  testator  enforced,  357 

"  PROPERTY  '•  will  carry  real  estote,  657 
unless  restrained  by  context,  662 
will  pass  the  fee,  ii.  190 

"  PROPERTY  IN  THE  HOUSE,"    held  not  to  pass  mortgage  bonds 

and  bankers'  receipts,  697 
PUBLICATION,  whether  requisite,  71 

PUR  AUTRE  VIE,  freeholds,  as  to,  53 
devolution  and  devises  of,  54,  55 

PURCHASE  and  descent  distinguished,  ii.  267 

PURCHASE-MONEY,  whether  it  belongs  to  devisee  of  estate  contracted 
to  be  sold,  147.     And  see  Farrar  r.  Earl  of  Winterton,  5  Beav.  1 

QUASI  tenant  in  tail,  devise  by,  55 

REAL  ESTATE,  what  general  words  carry,  657 

when  restrained  by  association  with  words  applicable  only  to  per- 
sonalty, 657 
held  to  pass  by  vague  and  informal  words,  680 

« 

REAL  ESTATE  DIRECTED  TO  BE  SOLD.     See  Conversion. 

REASON  ASSIGNED,  held  not  to  control  a  devise,  424 

RECITALS,  whether  they  create  an  actual  gift,  460 

"  RECOMMENDATION,"  words  of,  may  create  a  tnist,  334 

REFERENCE  BY  A  TESTATOR  to  extrinsic  documents,  83 

to  a  disposition  as  made  in  that  his  will,  which  is  not  made,  462 
to  a  person  as  Aetr,  held  to  create  a  devise  by  implication,  463 
erroneous  reference  in  codicil  to  disposition  of  will,  1 73,  464 

REJECTION  of  clause  in  will  on  issue  devisavit  vel  rum,  353 
of  words,  as  to,  420 

of  ambiguous  words  inconsistent  with  prior  devise,  42  i 
words  not  to  be  expunged  unless  inconsistent,  423 
word  "  respective*'  rejected.     See  Jones  r.  Price,  1 1  Sim.  557 

RELATIONS  or  RELATION,  gift  to,  ii.  45,  104 
**  nearest,"  gift  to,  ii.  48 
gift  to  "  nearest  of  the  name  of  tbe  P.,"  ii.  63 

"poor,"  "poorest,"  "most necessitous,"  ii.  49,  50 

RELEASE,  condition  that  devisee  executes,  797-    And  see  14  Yes.  341; 
4  Beav.  368;  7  Jurist,  339 
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REMAIN,  gift  of  what  shall,  321 

"  REMAINS."    Bequest  of  "  what  remains/*  held  to  comprise  general  re- 
sidue, 703 

*' REMAINDER,*'  how  constnied,  ii.  191.    See  Cross  Remainders; 

Perpbtuittbs;  Vesting. 

REMOTENESS,  general  rule  as  to,  219 

validity  of  gift  to  be  tried  by  possible  not  actual  eyents,  233 

gifts  to  classes,  when  void  for,  231 

gift  void  for,  as  being  in  favour  of  person  answering  a  description 
who  may  be  beyond  the  line,  231,  234 

bequest  on  indefinite  failure  of  issue  void,  223.  And  see  Green  r. 
Harvey,  1  Hare,  428 

unless  preceded  by  estate  tail,  224 

estates  ulterior  to  remote  gifts  necessarily  void,  242 

interests  of  persons  must  be  capable  of  being  ascertained  within 
prescribed  period.     See  Curtis  r.  Lukin,  5  Beav.  147 

contingent  remainders,  whether  subject  to  rule  against  perpetui- 
ties, ii.  729 

RENEWAL,  effect  of,  upon  a  bequest  of  leaseholds,  280.  And  see  Rents 

AND  Profits. 

RENT-CHARGE.    See  Dower;  Legacy  Duty. 

RENTS.    See  Income. 

RENTS  AND  PROFITS,  devise  of,  ii.  534 

direction  to  raise  monies  out  of,  whether  it  authorizes  a  sale,  ii.  535 
expenses  of  renewing  lease,  ii.  54 1 

RENTS  OF  TESTATORS  ESTATE,  devise  of,  ii.  185 

REPRESENTATIVES,  LEGAL  OR  PERSONAL,  eflfect  of  gift  to,  ii.  39 

REPUBLICATION  OF  M^ILLS,  expressed  and  implied,  174 
when  negatived  by  contents  of  codicil  itself,  1 77 
effect  of  republication  upon  specific  devises  under  old  law,  181 
does  not  shift  specific  devise  to  a  different  property,  180 
nor  revive  a  lapsed  devise  or  bequest,  182 
nor  cure  defect  of  expression  in  will,  182 
whether  under  old  law  republication  brought  property  comprised  in 

a  lapsed  specific  devise  within  residuary  devise,  183 
how  far  affected  by  the  recent  act,  186;  ii.  722 
express  republication  of  antecedent  will  not  controlled  by  parol 

evidence,  351.     But  see  Upfill  v,  Marshall,  7  Jurist,  819; 

doctrine  of  Ashley  v,  Waugh  examined,  ii.  722 
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REPUGNANCY,  rule  as  to,  4 1 1 .  And  see  Morrall  v.  Satton,  4  BeaT.  478. 

RESIDUARY  BEQUEST,  its  extent  of  operation,  587.     Jmdsee  Con- 
version. 

RESIDUARY  DEVISE,  operation  of,  590 

in  relation  to  partial  and  contingent  derises,  591 
executory  devises  in  fee,  591 
alternative  fee  undisposed  of  in  event,  592 

RESIDUE  of  **  effects  real  and  personal,'*  after  an  express  devise  of  lands, 

666,  668 
whether  confined  to  particular  fund,  701 
(general),  informal  words  held  to  pass,  705 

RESPECTIVE.     See  Rejection  and  Several. 

«  REST  AND  RESIDUE,"  held  not  to  inclade  real  esUte,  66 1 

RESULTING  TRUST  TO  THE  HEIR,  as  to,  502 

question  whether  devisees  take  heneficiallj  or  not,  503,  506.    And 
see  7  Jurist,  523 

REVERSION,  when  it  passes  under  general  devise,  599 

under  devise  of  lands  "  not  settled,*'  599 
whether  excluded  hy  inaptitude  of  the  limitations,  607 

hy  immediate  trust  for  sale,  606 
not  excluded  hy  equivocal  eipressions,  854 
word,  whether  it  passes  the  fee,  ii.  191 

REVERSIONS  inaccurately  described  in  devises  of  them,  ii.  406 

REVIVAL  OF  REVOKED  WILL,  as  to,  171 

REVOCATION  OF  WILLS,  106 

by  marriage  and  birth  of  child  under  old  law,  107,  112 

not  rebutted  by  parol  evidence,  112 

by  burning,  tearing,  cancelling  under  old  law,  &c.,  115 

under  new  law,  128 
attempt  to  destroy,  as  to,  117,  118 
by  alteration  of  estate,  130 

partial  alienation,  130 

conveyances  in  fee  simple,  131 

where  devise  is  of  equitable  interests,  134 

partition,  134 

conveyance  upon  trust  for  sale,  136 
bankruptcy,  136 
mortgage  by  demise,  136 
effect  of  modification  of  equitable  ownership  in  mortgage  deeds, 

137 
mere  conveyance  of  legal  estate,  140 


INDEX.  793 

REVOCATION  OF  WILLS  (continued). 

effect  of  convejance  upon  a  purchaser's  devise  after  contract,  141 
as  to  conreyance  in  execution  of  marriage  articlesi  142 
effect  of  covenant  to  convey  to  the  use  of  covenantee,  143 

of  contract  for  sale  after  devise,  145 
of  settling  share  of  devised  lands  on  one  of  devisees,  145 
by  attempt  to  convey,  149 
void  conveyances,  when  revocations,  151 
effect  where  revocation  is  connected  with  new  disposition,   153, 

154,  155 
by  inconsistency  of  disposition,  157,  164 
informal  revocatory  expressions,  165 
founded  upon  mistake,  165 

question,  to  what  extent  codicil  operates  to  revoke  contents  of  will, 
161.     And  see  Ravens  v.  Taylor,  4  Beav.  425 

See  Revival* 

••  RIGHT  AND  TITLE,"  whether  these  words  pass  the  fee,  ii.  192 
RULE.    See  Perpetuities. 

"SAID  WILL,"  occurring  in  codicil,  179;  ii.  724 

SALE.    Vesting,  where  postponed  until  actual  sale,  539 
See  Rents  and  Profits. 

SEALING  not  a  sufficient  signing,  69 

SECRET  TRUST,  as  to,  189,  206 

"  SECURITIES  FOR  MONEY,"  whether  sufficient  to  pass  the  legal 
estate  of  mortgagee,  646 

SELECTION.    See  Impi«ication;  Uncertainty. 

SEPARATE  USE,  what  words  create  a  trust  for,  818.    And  eee  Black- 
low  V,  Laws,  2  Hare,  40 

SERVANTS,  gift  to,  7  Jurist,  457 

SETTLEMENT,  trusts  directing,  ii.  252 

distinction  when  contained  in  wills  and  when  in  marriage  articles, 
ii.262 

SETTLEMENTS.     Instruments  professing  to  be  settlements  held  testa- 
mentary, 20 

"  SEVERAL"  read  "  RESPECTIVE,"  442 
gift  to  several  alternatiyelj,  451 

<<  SHARE,"  whether  it  passes  the  fee,  ii.  193 

accrued  share  not  included  in  word  **  share,"  ii.  621 
nor  in  word  "portion,"  ii.  622 
without  aid  of  context,  ii.  623 
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SHEETS,  where  there  are  many,  one  only  need  be  signed,  70 

SHELLEY'S  CASE,  the  rule  in,  stated  and  discussed,  ii.  241 

SIGNATURE,  position  of,  under  old  law  immaterial,  70 

under  new  law,  as  to,  99 
See  Acknowledgment;  Execution. 

"SON,'*  when  a  word  of  limitation,  as  nomen  collectiTum,  ii.  317,  321, 
370.    See  Construction;  Eldest;  Implication. 

SPEAK.    From  what  period  a  will  speaks,  277 

as  to  gifts  to  children,  279,  287 
as  to  specific  bequests,  280 
application  of  the  new  law  to  general  gifts,  288 

specific  gifts,  289 
effect  where  there  is  more  than  one  subject  of  gift  at  death  of 
testator,  290 
See  Implication;  Joint  Tenants. 

SPECIE.    Enjoyment  in  specie.     See  Conversion. 

SPECIFIC  LEGACY,  what  amounU  to,  ii.  594  n.  And  we  7  Jurist,  410. 
derisee  and  legatee  entitled  to  exoneration  from  chaiges,  when,  543 
trust  to  pay  specific  sums  distinguished  from  general  charge,  ii. 

593.     And  see  Roberts  v.  Roberts,  7  Jurist,  315. 
deTisee,  whether  distmguishable  from  residuary  devisee  under  new 
law,  iL  547 
And  see  CuKROK;  Contribution;  Exoneration;  Gene- 
ral Devise;  Mixed  Fund;  Speak. 

STATUTES  CITED: 

Magna  Charta,  c.  26,  and  other  early  statutes,  (devises  to  corpo- 
rations), 57 
27  Hen.  8,  c.  4,  (of  jointures),  28 
32  Hen.  8,  c.  1;  34  &  35  Hen.  8,  c.  5,  (of  wills),  27,  57 

1  Edw.  6,  c.  14,  (superstitious  uses),  188 
43  Eliz.  c.  4,  (charitable  uses),  102,  197 
12  Car.  2,  c.  24,  (testamentary  guardians),  36,  79 
29  Car.  2,  c.  3,  s.  5,  (of  frauds  so  far  as  respects  execution  of  wills), 

69,89 
' (revocation),  152 


s.  12,  (estates  pur  autre  vie),  54 


3  &  4  Will.  &  Mary,  c.  1 4,  (right  of  action  against  devisees),  ii. 

509 

7  &  S  Will.  3,  c.  37,  (licenses  in  mortmain),  58 

9  Geo.  2,  c.  36,  (charitable  uses),  198 
14  Geo.  2,  c.  7,  (special  occupancy),  90 
25  Geo.  2,  c.  6,  (witnesses  to  wills),  64 
39  &  40  Greo.  3,  c.  98,  (restricting  accumulation  of  income),  268 
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STATUTES  (continued). 

43  Geo.  3,  c.  107>  (deyisea  to  Grovernors  of  Queen  Aone's  Boantv), 

59,  215 

c.  108;  9  Geo.  4.  c.  42,  (Church  Building  Acts),  59, 

215 
47  Geo.  3,  c.  74,  (freehold  estate  made  assets  for  payment  of  simple 

contract  debts  of  deceased  traders),  ii.  509 
55  Geo.  3,  c.  192,  (devise  of  copyholds),  53,  613 

■  c.  184,  (legacy  duty  on  proceeds  of  real  estate),  531 

1  Will.  4,  c.  40,  (executon  excluded  from  undisposed-of  person- 

alty), 67,  357 

2  &  3  Will.  4,  c.  40,  (wills  of  soldiers  and  seamen),  90 
c.  115,  (removal    of  disabilities    affecting   Roman 

Catholics),  190 

3  8c  4  Will.  4,  c.  74,  (acknowledgment  of  deed  by  married  wo  man), 

538 

C.106,  s.  3,  (devise  tohei  r),    68 

c.  105,  (dower),  408 

c.  104,  (real  estates  assets  for  payment  of  simple 

contract  debts),  ii.  510,  §06 
6  &  7  Will.  4,  c.  70,  (conveyances  for  charity  schools),  216 

Act  for  the  Amendment  of  the  Law  with  respect  to  Wills, 
1  Vict.  c.  26,  in  reference  to  following  Points;  viz.:  — 

Age  of  testator,  36 

Extension  of  devising  power  to  future  interests,  4 1 

Qualifications  of  attesting  witnesses,  and  gifts  to  them,  66 

Execution  of  wills,  98 

Revocation  of  wills  by  marriage,  106 

Revival  of  revoked  will,  123 

Revocation  by  burning,  cancelling,  tearing,  and  obliterating,  128 

conveyance  not  revocatory,  146 

republication  by  ^^icil,  187;  ii.  722 
From  what  period  will  speaks,  288 
Lapse,  309,311;  ii.  726 

void  devises,  580 
Extent  of  general  devise,  594 
Leaseholds,  627 

powers  of  appointment,  632 
Fee  passing  by  indefinite  devise,  ii.  194 
Estates  of  devisees  in  trust,  ii.  229 
Failure  of  issue  clause,  ii.  413, 454,  479,  n. 

STEWARD,  effect  of  a  direction  to  employ  a  particular,  345 
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STIRPES  (PER),  distribution,  ii.  47.-     And  see  Mattison  t^.  Tanfield,  3 

Beav.  131;  Armstrong  v.  Stockham,  7  Jurist^  230 

".STOCK  IN  THE  PUBLIC  FUNDS/'  will  not  pass  Bank  Stock.  550 

«  STRICT  SETTLEMENT,"  ii.  305 

SUBSTITUTION,  gift  hj,  whether  impliedly  subject  to  a  qualificaUon 

expressly  engrafted  on  original  gift,  ii.  105 
whether  clause  of,  lets  in  children  of  objects  dead  at  date  of  will, 
ii.  667 
See  Death. 

SUCCESSIVELY,  gift  to  several,  327 

SUPERSTITIOUS  USE,  what,  188 

SUPPLYING  WORDS,  as  to,  427 

*•  without  issue,"  read  '*  without  leaving  issue,"  428 

'•under  twenty-one"  supplied,  429 

to  provide  for  an  alternative   event,   obvious,    though   not   ex- 
pressed, 430 

object  supplied  by  reference  to  preceding  devise,  431 

words  of  limitation  used  in  one  devise  not  to  be  applied  to  a  dis- 
tinct devise,  432,  433,  436 
See  Implication. 

•'SURVIVOR,"  when  construed  o^A<?r,  ii.  609,  735 

recent  authorities  for  construing  '•  survivors"  strictly,  ii.  613 
effect  of  *•  other "  being  elsewhere  associated  with  "  survivor," 

ii.  613 
effect  where  gift  over  is  combined  with  a  collateral  event,  ii.  616 
**  survivor"  combined  with  "  other."  See  Slade  v.  Parr,  7  Jurist,  102 
general  conclusion  from  the  cases,  and  practical  suggestion,  ii.  6 1 9 

SURVIVORSHIP,  words  of,  to  what  period  referable,  ii.  631 
where  the  gift  is  immediate,  ii.  632 
where  g^  not  immediate,  ii.  633 
circumstance  of  there  being  an  express  bequest  to  survivors  at  the 

division,  ii.  636,  646 
**  with  benefit  of  survivorship,"  referred  to  death  of  testator,  ii.  636 
circumstance  of  subject  of  gift  being  the  produce  of  a  future  sale, 

ii.  641 
doctrine  of  the  recent  cases  as  to  personalty,  ii.  648,  65 1 
distinction  in  regard  to  real  estate,  ii.  651 
rule  where  gift  to  survivors  is  contingent,  ii.  65 1 
survivorship  confined  to  death  of  tenant  for  life,  ii.  652 
executory  devise  to  A.,  B.,  and  C.^  or  the  survivors,  ii.  652 
special  gift  to  survivors  explanatory  of  prior  general  one,  ii.  653 
survivorship  referred  to  majority  in  preference  to  another  event, 

ii.  654 
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SURVIVORSHIP  (continued). 

to  several  as  tenants  in  common /or  life,  and  to  surrivor,  with  gift 

oyer  after  death  of  survivor,  if,  655 
words  of  severance  confined  to  the  inheritance,  ii.  656 
And  see  Accruer. 

TAIL.     See  Estate  Tail. 

TENANT.    Direction  to  permit  tenants  to  continue  in  occupation,  345 
TENANT  IN  COMMON.    See  Common. 
TENANT  IN  TAIL,    flffc  Alienation. 

"TENEMENTS"  AND  "HEREDITAMENTS;'  what  included  in,  706 
TERM  OF  TEARS.    See  Leaseholds. 

"  THEN,"  as  to  what  period  it  refers,  768.     And  see  Hetherington  r. 

Oakman,  7  Jurist,  571 

"THEREUNTO  BELONGING,"  what  included  in,  711 

"THINGS"  will  pass  personal  estate,  692 

TIME.    See  Computation. 

TRAITORS  AND  FELONS,  devises  by,  34 

TRANSPOSITION  of  words,  317,  437 

of  subject  of  devise,  440 
of  name,  441 

TRUST,  when  raised  by  words  of  entreaty,  recommendation,  &c.,  334 

And  see  Knight  v.  Knight,  3  Beav.  148;  Raikes  v.  Ward, 
1  Hare,  445 

word  "  trust "  not  necessary  to  create  one,  507 

distinction  between  a  devise  /or  and  subject  to  a  particular  pur- 
pose, 508 

effect  of  expressions  of  kindness,  or  importing  benefit  to  devisee, 
508 

effect  of  describing  devisee  by  relationship,  509 

indefinite,  engrailed  on  an  express  legal  fee,  ii.  1 78 

TRUST  ESTATES,  devise  of,  39,  646;  ii.  713 
TRUST  (RESULTING),  502 

TRUSTEES,  whether  they  take  the  legal  estate,  and  for  what  duration, 

ii.  196 
words  "  use  and  trust,"  their  effect,  ii.  1 99 
words  of  direct  gift,  ib. 
direction  to  apply  rents,  ii.  200 

distinction  between  trusts  to  pay  and  permit  to  receive,  ii.  202 
direction  to  sell  or  convey,  ii.  204 
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« 

TRUST££S  {continued). 

charging  debts  and  legacies,  ii.  205 
authority  to  grant  leases,  ii.  208 
words  '![  trustees  of  inheritance/'  ii.  212 
as  to  legal  estate  under  appointments,  ii.  214 
as  to  copyholds,  ii.  214 
as  to  leaseholds,  ii,  216 

effect  where  testator  has  only  an  equitable  interest,  ii.  217 
indefinite  chattel  interest,  when  created,  ii.  218 
as  to  trust  for  preserving  contingent  remainders,  ii.  204 
effect  where  devise  includes  other  property,  ii.  228 
operation  of   1   Vict.  c.  26,   sects.   30  &  31,  upon  estates  of 
trustees,  ii.  229 

And  see  Ackland  r.  Pring,  3  Scott,  N.  S.  297;  Doe  r. 
Davies,  1  Adol.  &  Ellis,  N.  S.,  430 

ULTERIOR  ESTATES,  acceleration  of,  513 

effect  of  failure  of,  ii.  71  !•     And  see  Death;  Substitution. 

UNALIENABLE  TRUST,  how  far  admissible,  831 

whether  effectually  created  by  the  old  common  form,  ii.  718 
cannot  be  engrafted  on  absolute  ownership,  815.  And  see  Green  p. 
Harvey,  1  Hare,  428.    See  Bankruptcy. 

UNATTESTED  CODICIL, 

to  what  extent  operative,  in  regard  to  legacies  charged  on  real 
estate,  85 

UNBORN  PERSON  may  take  estate  for  life,  239 

UNCERTAINTY,  gifts  when  void  for,  315 
as  to  subject  of  gifl,  317 
gift  of  indefinite  part,  318 

of  part  of  a  larger  quantity  not  uncertain  where  devisee  en- 
titled to  select,  320 
of  what  shall "  remain,"  or  be  "  left,"  321 ;  and  see  7  Jorist,  523 
as  to  the  object  of  gifts,  322 
gift  to  several  alternatively,  324,  325 

to  heirs  male  of  any  of  my  sons,  or  next  of  kin,  324 
reference  to  uses  of  other  estates,  there  being  more  than  one«  326 
devisee  may  be  ascertainable  by  future  act  of  testator,  326 
effect  where  trust  is  created,  but  the  object  is  uncertain,  333,  85 1 
And  aee  Thomason  v,  Moses,  5  Bear.  77;  Spanner  r. 
Dwyer,  2  Connor  &  Lawson,  432 

UNDISPOSED-OF  INTERESTS,  destination  of,  in  property  directed  to 

be  converted,  553,  580,  584 
operation  of  residuary  devise  on,  592 
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UNIVEESITIES  not  within  9  Geo.  2,  c.  36;  212 

UNMARRIED,  whether  it  means  not  having  been  married  or  not  being 
married  at  the  time,  457 

"  UNSETTLED  LANDS,"  devise  of,  599 

UNSURRENDERED  COPYHOLDS,  when  they  passed  in  equity  by  a 
general  deyise,  611 

USES  (STATUTE  OF),  whether  wdls  operate  under  it,  ii.  196 

USES.    See  Trustees,  ii.  198 

VENTRE  SA  MERE,  ii.703.  iS^^^ Children;  IllegitimatbChildren. 

VESTING,  general  rule  aa  to,  726 

words  in  default  or  for  want  of  objects  of  prior  estates,  how  con- 
strued, 728 
whether  words  importing  failure  of  issue  refer  to  determination  6f 

subsisting  estate  tail,  728;  ii.  406 
rule  where  prior  estate  takes  effect,  but  is  determined  in  a  different 

manner,  730 
deyises  vested,  notwithstanding  expression  of  seeming  contingency, 

733.      And  see  Jackson  v,   Majoribanks,    12   Sim.   93; 

Greene  v.  Potter,  7  Jurist,  736 
<<  when*'  referred  to  determination  of  prior  estate,  734;  S.  P.  as  to 

legacies.  Lister  v.  Bradley,  1  Hare,  10 
of  devises  after  payment  of  debts,  742 
of  legacies  of  personal  estate,  rule  as  to,  755 
of  legacies  charged  on  land,  756 

under  residuary  clauses,  767 
gift  of  interest  favours  vesting,  766;    and  see  Davics  v,  Fisher,  6 

Jurist,  249;  and  mention  of  executors,  administrators,  and 

assigns,  Saunders  v.  Vautier,  1  Cra.  &  Phill.  240 
not  postponed  by  equivocal  expressions,  769 
immediate,  by  explanatory  effect  of  gift  over,  775 
of  gifts  to  a  person  or  persons  answering  a  certain  description,  771 ; 

ii.  67,  77 
gift  to  children,  t/they  attain,  &c.,  contingent,  see  Butcher  o.  Leach, 

7  Jurist,  74 

See  also  Contingency;  If;  Payable;  Widowhood. 
VOID  DEVISE,  309.    See  Lapse;  Uncertainty. 

*«  WHEN  "  referred  to  determination  of  prior  estates,  734 
WIDOW,  when  excluded  from  a  share  of  personalty,  407 

VOL,  II.  P  F  F 
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WIDOWHOOD^  devise  dnring  widcmliood  with  devise  over  on  nutRiige, 

731 
WIFE,  gifts  to,  liow  construed,  284 

And  tee  Husband.  . 

WILD'S  CASE,  rule  in,  iL  307,  310 

WISH.    Words  of  wish  may  create  a  trust,  334 

WITNESSES,  legacies  and  devises  to,  62,  65 
creditor  may  be  a  witness,  66 
inoompeteni;y  of  witness  does  not  now  vitiate  will,  66 
executor  maj  be  a  witness,  66 

need  not  be  credible,  but  must  be  persons  mentally  competent,  102 
And  see  Attestatiok. 

WORDS.    See  CoNsr&rcnoK,  (dso  the  wardi  themidoet. 
TOUNGEB  CHILDltEN,  iL  116.    See  CoNsr&ucnoir. 
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